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Paps

laintiff was employed by Government as a shroff to examine and accept th

abashai comns only = The plaintiff worked for about a month danng which
period Lo passed 12170 SBhikkat coins as Babashai cotns At that date the
shikkai comns were not current aud had only bullion value The coins were
finally sent to H B & Miot whero they were melted Government alleged that
by the shroff's neglect in accepting Shilkkar coms they suffered o loss of
Rs 1,758 151 which they asked the shroff to pay  The shroff paid Rs 1,095
To recover the remaimeg Ks 653 16 1 Government filed a st agaiost the shroff
Tha shroff also filed 4 countersuit against Government to recover Rs 109> which
he wslloged wero wrongfully recovered from him DBoth suits were heard
together The District Judgs dismissed both smits holding that Government had
goffered & loss Ly tho shroffs action but 1t was compensited by the money
already pud by the shroff  Agatnst ths decision both parties appealed  Whle
the appeals wWere pending 1 the High Court the shroff died and his son was
brangﬁt, on the record as Tus legal representative —

Held that the maxim actio_personalis storitur cum persona dul not apply
to the ca e, asthere was an obligation imphed by law ~ The shroff undertook
to pass only Babashaicoms, and 1t was an 1mplied term of that contract that
if he pa sed any other and Govornment suflored loss be should mshe 1t good
(section 211 of the Tndian Contract Act, 1872)

Held, further that the fact that Government had kept and had the benefit
of Shikku comns was not sufficient by iteelf to rm o any presumption of either
estoppel or acquiescence or ratification on the part of Government

Held also, that the action of the Mint officers in aceepting the SBhikkat coms
could bind Government only so farag they had derived berefit from the action
of the Mint officers that that benefit made them liable only so far that 1t was
to be taken into account in measurmg the damages for the loss sustamed by
Government in consequence of tho shroff s deviation from the directions given
to him and the purpose of his employment

Held, therefore that in estimating the loss suffered by Government owing
to the shrof’s action, the bulhon value of the Shikkai cons must bs taken into
account for they had on the date they wera aceeptod ciased to bo current
com

Tt 19 & puinciplo that nominal dsmages are awrded only where there is fmlure
to prove any appreciable damage 1n faet
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See Disyricr MuynreipaL Act -
= ——8rc 06

See DistricT Muntciray Act
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ACTS (BOMBAY )—conzenued
190611, SEcs 19 23 (1) (2
Ste MamuaTpans Covrry Act « 187
ADMINISTPATION SUIT—Insp ction of d ts—Charge of Solicst
Solicrtor s Lien for costs
See SoLICITOR 8 LIEN TOR COSTS 352
ADOPTION—By a convert from Hindursm—MNakomedan Law—Custom of adoption
w—Burden of proof
Ser JURISDICTION 264
—— ——Hindu Law—Pagment of money to adoptwe widow by 2 ay of snduce-
mant to her to adopt a particular boy—Payment ss a bribe—G1ft by adoptee sn
consideration of sum pard by natural fatker—Gof¢ snvalid—Revocation of gift |
C the natural father'of N paid a sum of Rs 8000to B a widow asan indace
ment to her to adopt N~ After the adoption B conveyed by way of gift to €
gomo lands ab Chinchwal and got them tiinsferred to his mame Later on,
N conveyed in gift the lands in dt pute which formed part of the property
belongiag to hus adoptive father™to s natural brother (the defendant) mn con
sideration of the piyment of Re 8 000 mado by C to B 1n exchinge for the lands
at Chinchwad and also having regard to the benefit he had derived from his
adoption  Aftur the death of N, lus sons (the plantifis) challenged the gift and
sued to recover possession of the lands from the defendant —

Held that the transaction amounted toa mers gift which was not supported
by consideration smce the payment of Rs 8000 to B was vitiated by the fact
that 15 was 1n the natare of a bribe and ag such was 1llegal nocording to Hindu
Iaw aud evenf it be regirded as a debt contracted by ¢ 1t conld not bind N
first because 1t was contiicted for an illegal purpose and sccondly because
N had by hrs adophion ceased to be C s son at the date of lus gift to the defend
ant and ‘was under no pious obligation to satisfy O s debts

JHleld further that even if the deed of gift be regarded as supported by valuabla
consideration 1t eouldnot bind th interest of the platntiffs inasmuch as the
property couveyed form d put of the ymnt ancestral estate m which they took
a vested intercst by their very buth

Held lso that 1f the transction ho regarded ns omo supported by viluable
consideration on a cownt of eschange of lanss ot Chmchwad, 1t could only
amount to 4 sale of the piopurty and even then it was not competent to N to
sell Joint ancestral property to the detriment of hus sons except for an antecodent
dubt which had biea edatracted for a purpose neither iilegil nor 1mmoral

Per Curtam —Where ona Hindu s death an adoption 13 made by his widow
1t must_be made by hor without any coercien free from any corrupt motive
and with an eye solely to tho fitness of the boy to ba adopted to falal the r lizious
and socul u dutics bindsn, on ason  That object 13 likely to be frustrated if shs
1s mduced to adopt & boy out of greed for money and pecuntary benefit to
her elf  Ifshcisso induced the money paid to herisa bmbe which 18 con
demned by Wl Smnty wniters us an 1llegal payment

The text of Hindu Law showing thata g1ft once male cannot be resmmed if
1t 18 toa benefactor or to 1 father, apply only as between the donor and the donecs
and relato to property whichit 13 comp tent for the donor to give away They
cnnot affect the joint ancestial estate of a Hinda and bis sons  Lhewr mghés
and lbhilities are regulated by sp cial texts dealing with that estate and such
of these special fexts as relate to gift form oxceptions to the general fexts on
tho subject

8an1 Birarax Panpir v Smrr Hartran Panprr (1910) 35 Bom 1r9
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ADVEPSE POSSLSSION--By lienor—ortgage—Third person redeuming the
lgage a tgagors d. Sale by mortgasor of his mghts—Suit by
mortgagor to redeem ignaring s de— Lienor s righ's—Lamitation” Aot (XV of
1877) Arts 132 144
See T riTaTION ACT
——— L Act (XTV of 1877) Ares 142 and 144~Sust
to recorer p Disp D, 7 of possc sion—Possession
as an agent of minors—Decree by the minors on atlasning majorsty agasnst the
agent for posstssion of the prop rty—Dearce not executed ani brreed by limta
lmn—Agent gfully disp I by a thind p Uoney decree against
the orsoinal owners—Dicree holder seeking to altuch properiy— Muil Procelure
Code (det XIT of 1882) sec 283
8ee LrvrraTion AcT
AGPICULTURIST WIFE OF—Deilhan Agreculturists Relief tet (X VIIof1879)
Stat Suit by mortgagee to recover p Prayer for pagment of prin
erpal and snlerest at certain rute —~Decree— P yment of prinespl and inferest—
Taym n* of snterest at « rtun rate full th  principal 13 doubled—Contractual
relation no? superscded by th decre —Redemption suit —dceount
See DEREUAN AGRICULTURISTS RELIEF ACT
ALIENATION PESTRICTIONS ON—Guft burdened with axn obligation—Alsena
ton bydonee] When 1t 1s doubtful ~whether a deel embodies 1 complete
dedication of propurty to a relijlous trust or murely cieates a gift of that
property subject to an obiga ton to p rform certain services the question
shoall be decidel by rcf renco to the deed atstlf  In the former case the
property would bo wilicnable and am the litter ahemble subjoct to tho
obhation and notwithstandin, restrictions 4s to sellm, or moit aging the
said property

438

79

2014

Dassas IAMCHANDRA ¢ NARWINHA (1919) 35 Bom 1>6
APPEAL—Arbutration—>Statum nt of special ease for opinson of Court—Appeal from
order of Court—Cural Procelure Code (dct V of 1908) sec 104 and Sek IT
Rule \1—Indian Arbitration Aet (IX of 1899), sec 10
&ee Crvin I'rocrpuRe Cope 130
J: 1 ¢ innot be quest: ?wn appeal
See Jur1 DICTION 2t
——Magustrute pasaing non wpp alable sentenie—Adding to sentence to mako
1t appealable—Appeal to S ssions Julge— [he Scssions Judge to ente tan the
appeal and to decide 1t on m mts—Criminal Pr cedur. Code (det V of 1898)
sec 418—Practice
See PracTicE 418
APPOINTMENT—TInsts ument declaring trust—Fund composed of two parts—
Absence of previous d ta one p Settl t—Disposition for charmty
of the other part— tamp duty
444

See STanp Acr

ARBITRATION — Award—ton. fide mustale of law corvmstted by arbitrator—
AMinor party recerrsng a smaller share— dward linding wupon the minor] The
arbitrators fo whom a dispute was 1ef rred by partis onc of whom wasa mimor
took bond fide an ertonecus view of law and order.! an unequal division of the
proputy in dispute awarding the sm dler share to tho mmnor The lower Court
sct asile the award on the p1ounds that the arbitrators hal taken an erroncous

B 1403 -2
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view of the law aud that as the mmor had recewved a smaller Bhare under the
award 1t was not to his benefit and therefore not binding vpon im —

Held that the award was vahd and binding upon the mmor The vahdity of
the award must be determned accordim,, to the circnmetances ss they emisted at
1te date and no* by what tran pired some years after 1t had been pased by the
arbi rators

Rayunder Marain Rasv Byar Govand Swgh(1839) - M I A 18latpp
243 21 followed
SiRAPPA BIX LINaAPPA v SHITAPPL (1940) 35 Bom 103

ARBITRAVION—Areard on_arbitration out of Court—Decree—Power to order
payment by snstalments—D.kkan Agricultirists Relief Act (XVIIof 187 )
sec LE
See DEKRHAY AGRICULTORISTS PELIEF AcT 810

ARRITPATION ACT (IX OF 1+99), src 10—Arbitration—S8tatemest of epecial
case for opunion of Court— 4 ppeal from order of Court—Ciril Procedure Code
(1ef 1 of 1908) #ec 104 and Sck II, Eule 11] Ina st filed for partition of
Jornt famaty property the pautiesagreed to refer the matter to arbitrafzon and
o consent order of reference was tahen A similar sgreement referred to the
sime arbitritors quest ons as to the partition of such immovesble preperty as
was out e the } risdiction of the Court i the smt

The arbirators disagreed on certam points but instead of referring their
af of ref honsed them to do) to an umprre
they submitted their own opizrons 10 the form of a special cise for the opimion
of the Court In domg so they purporfed to ait undar the provisions of the
Cival Procedure Code (Aet V of 1908) Schedulo II Rule 11 and of the Indin
Arbitration Aet (I'\ of 1899) rection 10 (B)

The matter was deuded by the Chamber Judge and an ajpeal was preferred
against the dec sion

Held thatno appesl Iy

Tnasmuch as the special eise was in no sense an award 1t did not come wathin
the Cimil Pro edure Code (Act V of 19'8) Schelule II Rale 11 bat 1n so far as
1t related to the arreement which was not the subject of the Courts order it fell
under the Indian \rbitration Act (IX of 1839) s ction 10 (3)

PrssmoroMpis Paugorat v I axcorar Hizarsn (1910) 35 Bom 130

Ecs 11 axp 15— dward —Cual prece
dure Cde (Aes Vof 190 ) 8ok I Order XXT Rule 29] Au awaed filed in
Court uoder s ton 11 of th) Indim Arbitration Ae* (IX of 1899) 1s pothing
more than an awat 1 although 1t 1s enforcenble as 1f 1t werea decree

1xeention of suchan award cannot be stayed under Order XXI Reole 29 of
the Civil Proceduros Cede (Act ¥ of 1908)
TeiBHUWANDAS harrzanpas Garsar v Jivascuasp Lartvsaar aso Co
(1910) 30 Bom 196

2TREST H LEGAL-- Effect of 1llegil arr st on trial of accused-— Crimnal Pro
cedure Code (At T of 1898) sec 188—FEzfradition

Se CrIMIvAL PRoczpreE ConE 22,
ASSESSMENT—Tilluge of Ghatl coper—Kowl (lease) for 09 years~  Alienaled
edlag— lgricultural leas —Buiidings erected on ther

lands—Laxtra levied by G t—Right to levy extra



GENETAL INDE\ Xt

Poge

a t parted 1er kunder Ly howl—=DBombty Lanl Rev ane Code (Fom et T of
Ib 3 ec Yo (19)

Sce I vwp Pricnee Copr 462

ASSICNVMFNT BY THE DLPOSITOI—Deprut of mon y—Stalerlder—Vahd
asqument by lepoator to ks er hitor—Nejlect of the creditor to recover—
Crelitor charyetble with the ammt] Whera monoy depomt 1 with a stale
holl £ wie vihdly sugael by tha dapasitoe ta his erelitor 1n satifrobion of bty
debt and the erelitor baing abl  to recover the amount so assignel neglected
to do 50 he was char_cable with the amount.

Garratnso Barxrisuva ¢ s Hionsess 1oE MaHanuy Mapmaveio
SioE (1910) 3o Bom 1

— OF MOTPTGAGE—Vortgage—dpplication of the rule of dam
du, 1t Trincfer of Property tct (I of 1832) sce 3 (&1 Lhe faot that the
Tor ou entitled tosne on 1 mortgage bappens by assignment to be a Parsce
cannot affect the (Hindu) mortgagors right to elum the advantage of the rule
of damdopat of 1t existed when the mortgage was ontered 1ato

It 13 not proper to infer that becau o 1t has been expressly enacted that
nothin,, m Chapter 11 of the Transfer of Prop rty Act (IV of 1887) shsll bo
deemed to affe t any rule of Ilindu Lew the Legislature has deprived a Hindu
moitgigor of tho profection afforded um by the rule of damdnpit

Tho right of 1 mortgages to sus for his prineipal and 1nterest arwsin,, from a
contract must b tiken to be made subject to the usi,es wnd customs of the
contriting pa-ties

JEEwannatv M DORDAS (1910) 3o Bom 199
ATTACHVENT —Derrce — Evecution—Application to_rawse attachment by a third

person—Court declaring lien 1n ks favour —Civel Pro edure Code (At XIV of
1882) secs 28 287

See CrviL. Procepure CopE 275
Decree on g Lxecutin sale— Proceeds tnsufll rent to satisfy
d cree— Aitackment of morigagors other prop riy compri ed wn redemption
ducree for the yecovery of the balance—Property a tacked to le sold—Tran fer
of Property Act (IV of 1842} sec 99—Repeal—Cwil Procedi= Cole (det I of
1908) Oider XX LIV Rule 14
See C1v1L ProcepURE ConR 248

Lxecution of deerce
See CrviL ProcEbUPE (ODE 516

Tlukdars Tenure—Wanta lands (at Sarsa)—Alienatid land—TLand
Aevente Code (Bom Aot V of 1879)

See Gurarar TALUEDaRS ACT a7
Us ty by Deht—1I ble property—Ezecution
of money decree—Ciorl i’rurerlure Code (Act XIV of 1882) secs 268 274
See C1vin Proceoure Covr 233

AUCTION PURCHASFR—Cwtil Procedure Codo (det ¥ of 190%) Order X YT
Rule 91—Contract Act (IX of 1873) sec 18 ¢l (3)—Stamp Act (I of 1899)

v

i
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sce  B—Court sale—Discovery that the judgment deblor kad mo saleable
anferest—<Fulurs of considerafion—Surt by quction purchaser for possessron
or return of purchase mou y—Relations of th judgment debtor and auction
_purchaser—Surt not cognr.able by 8Small Causes Court—Unstamped document
rejarded as non ¢arstent

See Crvit Procrpure Copn 29

AUCQTION PUPCHASLI —D eree—~Lrecuts tlacl Applreation to pase

attachm 1t by o third person—('sert declarsng lie= n hus favour—DProperty sold
subsect to lien—~Third party sming the auction purchaser for amount of lien—
Aurtion_purchaser can question the exstencg of lien—Qivil Pro edure (ode
(1ct XTI of 1882) sers 282 28/

See Crvin Procepuze Cope 275

AWAY D—drhitration—Bona fide muwstaks of law committed by arbitrator—2Mmor

party recewing a smailer denefit— Award bind ng upon the mnor
See ARBITRATION 153

Tndian Arbitration et (IX of 1697) s cs 11 and 15— Cimal Proredure
Cude (det V of 1903) 8 & I Order AXI Rule 28] Anawnrd filed m Court
under gection 11 of the Indiar Asbitritn Act (X of 187 1) 13 nothing more
than an anud althon h 1t is enforeeable us if 1t w 18 & decree

" xecution of 8uch an award ¢immnot be stiyed under Order XXI Pule 29 of
ihe Cre1l Proccdure Code (Act V of 1908)
TRIBETWA\DAS DALLIANDAS Gas7aR ¢ JIVANCHAND LALnuepal axp Co
(1910) 3o Bom 106

—————Lind Acquiston dct (I of 189%) sec 1b6—Hereditary Offices

Act (Bom Act IIT of 1871) ¢cs 10 nnd 13—Maharks Fatan land—Adegusst
tion by ( 3 ernment —Compens ity s— Title by adverse possession against Vatan
dars— Collectur s certificate —Jw isdaction

See Lanp Acurisition Act 116
On arbitration out of Court— Decree— Potcer 0 order payment by wnslal
ments~ Debhhan Agieeulturests Relief Act (X1 1T of 1879) sec 1oB

See DEXERAY AGRICULTUPISTS RELILY \(T 310

BABASHAL AMND SHILKAI COINS— Larim—\ctio personslis moritur cam

rexsonn—JMarim applies to actions sn tort~—No ajplication to actions shere
contraciual olfigation 1my lied by law—Gorernment—Lmploym nt «f shroff %o
accept  Babishar corns—Shroff @tccepting Skiklau cowmns nstead—The cosns
aceepled by Bhint offi ers—Loss to Gorernment—- Yeasure of demages—Acquses
cence or ratification by Gove ament

See ACTIO TERSONALIS MOEITUR CUM PERSONA 12

BARODA COUR1 DLGRBLCE IN—/ recution proceedings—Decres n Baroda

Court—Transmsson fo Bombay High Court for erecution~Appheation to
eoz:flutuo\—glmulatwn—(}wd Procedure Code (det ¥ of 1908} sec 43 and Sch I
er

&¢ce Crvin Procepyre Copn 103

N
BENAMI—Court sale _wn execution—COalified _purchaser—Mortgagee of certified

l;ure)ga:u‘—Cutl Procedurs Code (det XIV of 1882) sec 817 (det V of 1508)
sec

See Crvit Pzoorpure Copr 343
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BENAMIDAT —S1% of prapert; tn poceession of a fhirl y raon—TFerson sn
potsxion elumny to le ovnr—Ile t nlor v b namifar—DNejligence—
Fendor mi purchaser

See Y xapor axp Peircmasn 269

BHACDATI AND NATAADALT ACT (BOM ACT V O 1867 sic 3-Civid
I rocedure Cde (tet Y1V of ISS ) sec 3 4—Sust 1gunt Corernmenl—
Nots e— Vo ta1gecfa nirei—Collec r 1 l1ming the wio tyige wnialid—Sut
aqunst Q Neetor et/ out v trce ] Tho plu tiff tiled a st a, un t the Collector
of Kuri to odtam a decd M1 n tint an orlee p1 @ by thit ofln runder
section 3 of th Bh glariand Nanaban Act (B ml o Aot b oof 1462) declaring
fome mortgnz s 1 il tiff s favour null and v 1d w1 nepanitive Mo notiee
was piven to the defendant a8 provide 1 for by suetion 428 of the Cwwil 1 rocednre
Colc of 1882 —

Held that the notice requred by ecction 12t of the Ol Procedure Code of
1882 was nece ary to lugiven forthe d clarstion was v distinet act of the
Colletor deno 1 the exercts of 2 tatutory power and therefore m hs oflictal
capacity

Per Curam — The true test of an action fir the purposes of section 421 1s
whether the wron,, compluned of 3 havin been lone by the public ollecr sued
amoun  first t) a di net 2t on s part und  econdly whether thatact
rurported to hav - been donc by bum in lus (sl eipuaty  Both these
el ments must combine to 1endit mee suy the giving of notise under section
42$ a8 5 condition precudentt st

CROagaNLAL KmgtoRepas ¢ Trr CoLLreror or Karra (1910) 8. Bom 42
BILLS OF SALE ACT 1873 sec 8—Erecution of decree
§ e C1viy ProcepcPE CopE 516

BOMBAY LAND REVENUE CODE (BOM ACT V OF 18,8)~Guwarat Taluk
dars Act (Bom Aet T1 of 188%) see 31—Taluhaart tenure—~Wanta lands
(at Sarsa)—Alenated land—Attackment of sncome

See Guyarar TaLURDARS AcT 97
% o (19)
—Village of Ghathooper—FKowl (lease) for 09 years— Alienated willage
dgricultural lease— Buildings erected by occupiers on their respective lands

Z_Ertra assessment levied by Government—Right o levy extra assessment mot
parted wuth under the Lowl

See Laxp RevesvE Cobn 452
79A —

Te
Guarat Talukiars Aet (Bom dct VI of 1888)—Collector powers of —
Summary evirtion—Persans tn wrongful possession—Possession  under o

decree of Qrosl Court—D; of Collect: Jursed of Cyosl Court to
examune the order
Sce Lavp RevENvE CopR 72

BONA FIDEL PURCHASER WITHOUT NOLICE—Minor—Right to sell minor s
property—DNecessity—Mahoriedan Law

Ses MaRoxEDAR Liaw 217

BUILDING—Notice of new buslding —Reconstructing sidy, wall of a Rouse on sts old
foundation not necessarsly new butlding

See DistRIcr Municrest Acr 412
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BUILDING—Permission of the Mumerpnlily—DBurlding a wall which had fullen
down — Absence of permussion—Miterval recomstru tion—Dis'rict Mumeipal
tet (Bom Act III of 1001) sec 96
See Districr \uNiaran Act 26
BURDEN OF PROOF—Adoptim by a convert from Hindurem—ahomedan Lo
= Custom of adoption
Ses JURISDICTIOR 264

CASES —

Attorney Generol v Brighton and Hwe Co operative Supply Assocration
[1900] 1 Ch 276 followed

See PENaL CopT 268
Bai Rewav Keshavram Dulavram (1395) P J p 228 followed

8z JunIspIcTION 264
Balkishen Dasv W F Legze (1599) 22 All 149 referred to

Se¢ EVIDENCE ACT 231
Bandu v Naba (1890) 15 Bom 238 followed

See L1aiTaTiON AcT 79
Bhachubka v Vela Dhanye (1909) 34 Bom 55, followed

8ce GUIARAT TALUKDARS AcT 97
Bhagyr v Dapy (1888) 13 Bom 75, referred to

8ce Manrarpans Cougrs Aor 487
Boughtm v HBougiton (1833) 23 Ch D 169 conunidered

See HOLICITOR § LIEN FOR COSTS 302
Capttsl Fure Insurance Association Inre(1883)2:Ch D 408, considered

See BOLICITOR § LIFN FOR COSTS 802
Clackv Tood (1582)9Q B D 276 followed

See banr 1ip
Collector of Thint v Bhnskar Uashadev (1884) 8 Lom 264 reforred to

See LaND AcQ JISITION ACT 148
Cornwall v Henson [10003 2 Ch 298 followed

See INSTALMENTS 511
Dadoba v Krishna (1879) 7 Bom 34, followed

See Lim1TaTION ACT 0
Dagdu v Nana (1910) 35 Bom 08 followed.

See FYIDENCE AcT 231

_ Damodar Ruttonsey v Hormuyr ddarys Un Rep Appeal No 942 of 1895
referred to

See TeADE \aRK 4%
Dattoov Ramchandra (190,) 30 Bom 119, followed.
See Evipesce Act 93
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CASES—confinved
Emper rv Kalelhin Siadsrllaa (1910) 3o Bom 23) ¢ tingnchel
Sce D ermicr fuxicirat Acr 412
—— ==\ Rarys Hars Yelraunlar (1907} 9 Bam L 1. 22 followel
See Crar1var Proceptze Coz 163
Faly A%dulla v Babiys Gungip (1590) 13 Bom 459 followed
See Lnuratioy Act 9
Fatmnas Sadruddin (1540} 3 Bom T € 1. 201 followed
See Manonena Law 8,

Fatma Lon Nuly Saheb v Darya Sak b (1875) 10 Bom 11 C § 167 at
p 189 refurred to

See Maxtarpans Courrs Act 187
Flower v Local Board of Lo TLeyton (1877) 0 Ch D 347 followed
See Livit Procentes Lone 862
Ganga ayal “Vagu haral Mhitra v Vago Dhaya Mhatra (18°0) 14 Bowm
458, followed
&ce Lritation \cr 79

GhulgmJrlane v Mu! tmmalll: an (1)L P 29T A o8 commented on
& ¢ DERRuAN Y01 1CLLTUL Isds firLice Act 310

Gobind dungh v Zaltm Singk (188°) v Al 3, followed

Ste Crvin Procenurz Cobe 516
Govind Vamanv Sikharam Ramehandre (1878) 3 Bom 42 rifeired to

See Crviv Procepure Copx 205
Har Gorind v Ramekandra (1906) 81 Bom Gl followed

See Crvin Procepure CODE 843

Husen  Ahmad Kale v Syu Makamad Sahud (1830) 15 Bom og
distinguished

See ExEcuTION PROCEEDINGS 108
Jagannnath Brakkbhau v J I Sassoon (1803) 18 Bom 606 1 tingushed

See Pracrice 213
Keshavrao v Rayz (1906) 8 Bom L R 287 followed

See Tvipesce Act 03
Khodabhas v Chaganlal (1907) 9 Bom [ P 1122 followed

See GuaaraT TALUKDARS ACT o7
Eing Imperor v Fyas vd dn (1001) 24 All 148 follrwed

§ ¢ Czuewar Procepure Copn 401
Lruknabar v Hare (1906) 31 Bom 15 expluned

See LANDLORD AND TENAMT 239

Kunke Mo g ev Vuf Li(184Y) 23 Mad 478 followed
See Crvin Procrouse Cov - B¢
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CASES—continued
Lackman v Juala (188%)5 All 161 spproved
See CenutvaL ProcEDURE CoDE 164
Lallubhn: Bapubhar v Mankuvarbas (1876) 2 Bom 383atp 113 followed
See Lyirarion Acr 79
ZLavergne v Hooper (1884) 8 Mad. 149, followed
Seo Teapr BaRE 425
Makadnappa bin Danappa v Dars bun Bala (1875) P T p 299 followed
See Lryrrration Acr 438
Wahomed Shumsool v Shewd? ram (1874) L R 21 A 17 followed
See LivrTaTov Act 438
Mayor & Co of Portsmouth v Sms*h (1885) 10 App Cas 361 followed.
See Distrrcy MUNICIPAL AcT 412

Aer antile Investment and General Trust Qompany v River \Flate Trust,
ZLoun and Agency Company [1894] 1 Ch v78at'p £95 followed

See Crv 1L Procepure Cope 297
Heux v Jacobs (1810} L R 71T L 481 followed

See Distrier Moy crean Act 412
Mokan v Tularam (1895) 21 Bom 63 commented on

See Derrmay Acricvrrorists’ I EL1er Aer 810
BMonson & Co v Dochm (18814} 26 Ch D 398 followed

See TRapE MR 425
Moskoond Lal Palv MakomeZ Samy Meak (1837) 14 Cal 434 atp 456

referred to

See C1vin ProcEpURE CopE 205
Vorgan v Morgan (1737) Atk 48 followed

See LnurrarioN Acr 9
Mukammad bard Khan s Payag Salu (1804) 16 AlL 228 followed

See Crvin ProcEpure Cone 516
Nar ullah Khany Na sr Begam (1892) 16 All 108 followed

See Civin ProcEpurs Copk 297
Aatal Land §e Qompany Good (1868) L R 2 P C 132 followed

See Crvin ProcEpURE CopE 297
Nilkantk v The Collector of Thana (1897) 22 Bomn 802 referrod to.

Ses Lanp AcquisItion Ack 146
Queen Empress v Tman Mond o (1900) 27 Cel. 662 not followed.

Seo Cristrnar Procepvne Cone 401
— v Jona Puna (1892) 16 Bom 661 followed

Sie Conurxar Trocevoze Cops 401

v Mutasaddy Lal (1898) 21 AlL 107 followed,
See Cenuivax Procroune Cop? 401
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ASES—continued
Queen Empress v Namdew Sateass (1837) T1 Bom 872 distingwishel
See CRiMM4L Procepure Cube . 163
e——v Tippana (1838) Un Rep. L1 Cis p 102 not followed
See DisTRICT MONICIPAL ACT 236
Rackapa v Armngorda (1850) 5 Bom 283, referred to
Se  Lavp Acquistriov Acr 146

Bajundsr Narain Rae v Byas Qovsnd Swgh (1839) 2 Moo I A 181,
followed
See ABBITRATION 163
Ramehandra Yaskeant Sirpotdar v Sadvshio 16y Sirpotlar (1886) 11
Bom 422 explained

See Lixrrariow Acr 438
Ranee Bk joorunissa v Ran.e Ryeesunissa (1870) 13 W R 371 followed
See Manowspay Law 386
Renv The Justrces of Cambridgeshire (183%) 7 A1 & T 480 foll wed
See D1sTRICT MUNICIPAL ACT 412
Sangappa v Shtobasava (1839) P J., p 98 followed
Sez JUBISDICTION 64
Sangira AL dappa v Rumappz (1909) 34 B> n 57 followed
See TVIDENCL ACT 21
Soraby E Wardenv Govind Ramys (1891) 16 Bom 91, distingmshed
See Crvre I mocrLpure Copg 516
Taroad: Bholanath v Bas Kask (1901) 26 Bom 30> expluned
See Crviy ProcEpure Cope 288
Taylorv HordeSm L C Vol IT(10th Edn)p 44
See LiMiTaTION ACT 79
Umesh Chunder Roy v Pay Bullubk Sen (1882) 8 Cal 27, followed
See Crvin Procepure Cops 516
Vasanys Harsbhar v Lallu Akku (1880) 9 Bom 285 followed
See O1viL ProcEpure Cops 275
Velu Tays Ammal v Chidambaravely Pillas (19399 33 M1d 85 not followed
See CaruiNat Procepurs Cope 401

Vishvanath Chardu Naskv Subraya Shw pr Sketts (1890 15 Bom 290
ollowed

8ee CiviL Procenure Cope 276
Waman Ramchandra v Dhondiba Krishnops (1879) £ Bom 1% followed
See Lustrrarron Act 438
Weir Hospytal In ye [1910] 2 Ch 124 referred to
See Truaress avp MonroagRes Powess Act 380
p 14033
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CHARITY—=Sust pelating to public relig praperty—Ejectment of tresp
Party of sust—Joinder of parties—Practice and procedure—€iril Procedure
Code (Act XIV of 1882) sec 539
See CrviL Procgovre Cope 470
Trust deed—Appl by trustees to divert funds to other objects—
Lrustees  opymion—Cypres doctrine—Trustees und  Mortgagees Powers Act
(XXVIII of 1866)

See TrusTEES AND MoRrGacEES Powers Acr 380

CIVIL COURT JURISDICTION Ok —Land Revenue Code (Bom .ct } of 1870)
sec T94—Ggarat Taluldars Jdct (Bom Act VI of 188)~Colleutor powers
of ~Persons an wrongful possesston—Possession nnder a deeree of Ciosl Court—

scretson of Collector—Jurisdiction of Cival Covrt to ermiune the order

See Laxo Revesve Cope - 72

CIVIL COURTS ACT BOMBAY (ACT XIV OF 1869) sec 24i—Jurisfiction—
Subordsnate Judge of Second Class— Sust for declaration that an aloption war
snvalid—Clavm valted for Conrt fee purprs s 2t Rs V30— gr¢ Fees et (VIT
of 1870) sec 7 cl (o) aubels (¢) (1) Property reensrg Rs 503) nvalie

See JraispicTIon . 24

CIVIL PROCEDURE CODE (ACT ALV OF 1882) sxcs 13 43 (B)—dwt 3y a
Makomedon to recover a portson of a house—Prior swils with vespect to other
portions—Res judicata—@aft —No estoppel by yudyg 1 gutf d after
the gyt—Pririly an estate—ADgoinder af causes of actson] A prior donee of
property eannot be estopped a3 being privy in estatafe by a judgment obtamed 1
2n action sgawnst the donor commenced after the gaft

A Mahomedan plantiff baving first elamed the property 1 smt s the hew of
s father on the ground that hxs mother had no title to the property which she
purported to diapose of by way of gift to the plamtiff s daughter ecannot tn the
pamo smit contend that his daughter had obtained a good title to the property
from his mother and he was entatled to the property as the dau hter e fither

AMercantile Investment and General Trust Companyv Piver Plate Trust,
Loan and Agency ]Com}l!l:n{’ [155;;1] 1Ch o788t p w92 The Nutal Land %e
%) 3

pany ¥ Good (166! C 132 and Nar Uldeh Khan v Niosr
Begam (1892) 15 AlL 108, followed
ABDUL ALkt v M1axEan Aspur Huserv (1911) 30 Bom 297

257A—Cral  Procedure
Code (Act ¥ of 1908) repealing ser 25T A—Effect of the vepe il on sre 13 &l (c)
o{ the Debhhan Agncultursste Relief dct (AVIL of 18¢9)—Co tafruction of
atatute

See STATUTE, CONSTRLCTION OF 307

<] 268 274—Usufructuary
\ge—Dedt—1I; Ble property—Exrecut of money decree—Attack
ment 17 Where o deed of mortgage with possession prov ded that the mortgagee
was to enjoy the profits in hen of 1nterest for ten years and was to be redecmed
on the expiration of the term by pavment of the mortgage money

Held, that the document created a purely usnfructuary mortgage

Held further that m the cas= of a usnfructuary morfgage thero was no debt
payablo by the mortgagor to the mortgazes which conld by mttached 1n executton
ofa money-decres aganst the a signee of the mortgagee and that section 268
of the Civil Procedure Code (Act NIV of 1852) was not applicablato such a case
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The procedure ahould be by attachment under section 274 of the Cival Procedure
Code of the interest tn immovenble property and 1its eale sccording to the
provisions of the Code
Turvads Bholinath v Bas Kashs (1001) 20 Bom 800 explained

Marztal Ruvemon ¢ Morsuat Hevasmar (1911) 35 Bom 288
CIVIL PFOCEDURE CODE (ACT \IV OF 1882) secs 276 296 320, 325A—
Erecution of decree—1ttach o T'rar afer of ] di

properly 4

to Collector— Property re altached under another decree b tween same partres—
Second execution” proceelings transferred tr Collector—Claym under the first
decree satisfied 1y compromsc—Cullector asked to return the darkhast as
disposed—Sudgm nt debtor  alienating the properly—Clasm for vateable
dustribution under an ther decree—Claims blo under the fiment:
Bills of Sale Aet 187% see 8—Practice and Pioredure] In execution of a
monev decree which the pluntaff obtuned agamst B certain property was attached
and ordered to x sold  The exeiution proce dings were thereafter fransferred to
the Collector under section 3’0 of the Civil Procedure Code of 1882 In the
nieanwhile the plantsff obtaned another money decree agamst B 1n execution
of which the property was agan attached  Thess execution priceedings were also
transferred to tho Collictor Whils the Collector was taking steps for the
execution of the first drcrce the plamtiff anfurmed the Mamlatdar who was
carrving on the exe ution work on behalf of the Col'ector that his clatm under
the finnt decrce was atisfied by B snd that the darkhast should be returned to
tho Court as di posed ¢f The Qollector did so  Ten drys after this, B sold the
property to the defendant who out of the consideration moneys satisfied the
plantifi s first dceree and other debts of B The plunthff ebtainted a third money
decree agunst B 1n execution of which the property wus sold throngh the Civil
Court and pureh ised by the pluntifF husself at the' Court sale e then sued to
recov r posscssion of the rroperty from the defendant  In support of the plamntiff s
clum 1t was contended (1) that the deed of sale relied on by the defendant was
mvalid having regard to the provisions of section 320A of the Ciwil Procedure
Code (Act XIV of 1882), (2) that the Collector was not Warrnted 1n acting upon
the plaintiff a sdmission that the decree had been satished because the satisfaction
was one made out of Court and not having been certified to the Court 1t could not
bo recornt ed us & payment of the decree under section 258 of the Code and
{3) that the sale to the defendant was illegal and vord under section 276 because
the property was on the date of the sale under attachment in the plaintiil’s
darkkast nltimately disposed of by the Collector on the strength of the plantufs
n)f)[;lgcaémn that 1t should be returned to the Conrtas disposed of 1n consequence
of the decree

JTeld (1) that the sale to defendant was not void under the provisions of section
3°5A 1nasmuch as sections 422 to 335 pre supposed a decree which bad to be
sitisBied and which was thorefore capable of execution That could not be sud
of a decree which 1ts holder by his declaration to the Collestor acknowledged to
have been satisfied

(2) That the intimation to the Collector, who was 1n charge of the execution,
amounted to a due certifying of the adjustment of the decree which satwsfied the
conditions of section 258

Muhommad Sa:d Khan v Payag Saku (1894) 16 All 228 followed

(3) That section 276 dud not apply for thomgh the attachment had existed
at the dute of the mle to the defendant and wavnever formally rused the darkhast
elaun havirg been satrsfied was no longer enforceable under 1f.

of {{lealr{ ft““?t T tb}t :}he second nttnchmcfnt 1t elf w1s 1llegal underthe provisions
ast portion of the first paragraph of section 3254 and ot affect
the private salo o the defandast bgynrf 'e nd 3t oould
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Held aleo, that tho sile to the defendant was mot illegal and vord under
section 276 of the Code by reason of the sseond dar] hast

The moment the attachment of the plaintalf cyme to an end by reason of the
satisfaction of lus first decree sent to the Collestor for execution all claums
forceable under the attach cased to be enforceable under 1t

A clam under another decree cogmzable under section 295 ceased to be
operative for the purposes of sections 376 wud 295 thesame being dependent
upon the of the said h

Soralys E Warden v Covind Ramys (1891 16 Bom 91 distnguished,

Umesh Chunder Boy v Ray Bullubh Sen (1882)8 Cal 279 Govind Sing v
Zalim Singh (1883) 6 All 83 and Aunks Moossa v Malks (1899) 23 Mad 478
followed

When a deciee holder mmtumates to the Collector that hs decree has been
sibisfied and that the necesuity for s evecation by the Collector has ceased to
exsst_the Collector s powers under sections 822 fo 320 also pease becausa the
very foundtron of them consisting 1o the fact of a decres which 1s alive and
capble of execution has disappeared

The provisions of section 276 of the Cieil Procedurs Code {Act XIV of 1882)
make the private alienation vo1d not absolutely but ¢nly ¢ as against all elaums
enforeeable under the attachment referred to mm 1t Where the exeoution
proceedings 1n the course and for the purpose of which the attachment was
made have come to an eud on account of eatisfaction of the decres by the
Judgment debtor and m consequencs the deoree 18 no longer alive the attachment
also ¢ ases and there 15 no longer any clum enforcesble under the sttachment
to make the private alienation effected by the judgment debtor urder the
aitachment void. The person for whose protection eaction 276 was primanly
ntended has Jiad has claim in that event satisfied otherwise than by the attachment
As to any claim under another decree cogm able under section 295 that had been
d dent on the of the said b wren that h wag
swept uwa{ all other clains cognizable under 1t ceased to be operative for the
purposes of sections 276 aud 20> The only bar in the way of the private
ahenation was removed as if 1t never existed 1n law  and the question as to the
private slienation made by the Jud debtor to the defendant during the
attachment became reduced to one between that judgment debtor and his alienee

KnuosinartcHaND v NaNpray SaHEBRAM (1911) 85 Bom 516

CIVIL PROCEDURE CODE (ACT XIV OF 1882),8Ecs <87 287—Decree—FExecu
tion—. hment—Appl ‘0 raise R y a third person—
Court declaring lien sn his favour—Property sold subject to lien—Third party
suing the auction purchaser for amount of hien—Auction purchaser can guestion
the exustence of lien] In execution of 8 money decree obtained by G 1gamst H
certam property belonging to the Iatter was attached U intervened in those
proceedings and asked to rage the nttachment on the ground that the property
was s The Court 1nyestigated the claim under sections 230 and 281 of the
Cuvil Procedure Lode of 1882 and held that the property belonged to H aud that
U was entitled toa lien on the property for Rs 687 11 8 'The property Was
then £0ld at a Court sale enbject to tga et and purchased by N sued N to
recover the nmount of Jus hen N contended that the order pa eed 1 the
mscollaneous proceedings did not bind ham and that he was entitled to question
the oxistence of the lien —

feld that N was not bound by the order passed in the mrscellazeons pro-
ceedmg:? for he’could not be regarded 88 & party to 1t being not a representative
exther of the debtor or of the Jud t ereditor
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Vasanyy Harbi v Fallw 4175 (1€} 0 Bom “S Tietrmmath Chorle
Aok v Sebr 1 Vi pr Qe £ (1) 17 Bom 270 [ Yowedd

T2 farth v th N v eotilsito gn ton theet fern of thelien amy mneh
sstheerdcrpia 1bvth Comtastoth Len conid oo tornrleda oneps od
unlersection 982, b e one pa ~1 unler ontt u 28 f the Civil Proeedare
Code et 18 2

Naratat € porx v Ustmar Atast Mrsex (1011 % Bom 27

CIVIL PI'OCE DUPE CODF (ACT NIV OF 18%7) ere '83—Susl £> recorer pus
sernon—Dispossernon=D s ¢ non ur 1 azent of enmors—Decree by the minors
on aftatming 11 p nitsaqanis () agent f r passesnson of the property—Decres
not executnl and birred Ly limat1! on— 4qent scrongfully disgossessed by a third
yereon— Money decree agan it the orgimal ownsrs— Decree holder seeling to
atlach property— Adrers porsesnon
See I 1u1TATION ACT - .- . 79

¢ 317 (ACTY Ol 100%)

85C G~ Court gale ¢n erecution——Certined pirel aser—Hepami—ortgrgee of
certifed purchaser—I rotection—Doctrine of constructive notrice—Transfer of
Prc{’trhl Lct (ITof 154 ) gecs & and 417 ‘The mortgazce of the certified
purchascr 1t a Court mle 1 entiled to relv upon the title of his mortgagor
including, such 1m  umity from suit s the 1w providens 1n support of the statutery
title 8 ction 08 of the Ciwil Iricednro Code (Act Vof 1008)~which may Lo
caled 1naid f rthe pirp « of asm ting m th  construction of section 317 of the
Cinil Procedure Code (At \1V of 145_)=—supports this conclnsion

Hars Govand v I smchandra (1006) 31 Bom 61, followed

The doctrine of censtructive notwe applies i two craes, first, whero the party
charged had actual netico that the property in_di pute was charged encmnmrcd
or tn some w1y affected 1 which cwe hos deermed to have notice of the facts
and 1nstraments to 8 knowledge of which he woukl hne been led by an inquiry
after the charge or encumbrance of which le actually kncw and secondly whers
the Court has been satisfied from the evidenco before 1t that the party charged had
designedly abstamed from mquiring for the very purpose of avoiding notics

This does not eonflict 1n any wav with the statutory defimtion of notice
section 3 of the Transfer of Property Act (IV of 1882)

A purchaser of property 18 under no legal obligation to investigate s vendors
title  Butin desling with real property as In other matters o1 businees regard
13 had to the usual course of business and & purchaser who wilfully departs from
1t 1 order to avoid acquiriog a knowledge of Jus vendore title 19 not allowed to
derive any advantage from his wilful 1g) of defects which would have come
o his knowledge 1f he had trans cted his busnessin the ordinary way This s
what 19 meant by  reaconable esto 1n section 41 of the Transfer of Property
Act (IV of 1882)

Occupation of property which has not come to the knowledge of the party
charged 13 not constructive notice of any interest 10 the property
Mawyt KagiMpEA1 v HoORBAI (1910) 31 Bom. 332
412 (ACT V OF 1908)
OrpEr XXXIIL Roir 12—Suwit tn forma pauperis—Settlement of sust out of
Court—Court passing no order for payment of Court feea—Government applying
for the payment—Practice.
See Crvir Procepurx Cope 448
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CIVIL PROCEDURE CODE (ACT V OF 1908) src 47—Lsmstatson Aet (IX of
1908) Art 138—Tfanxfer$;/’1’raperty Aet (IV of 1882) see 90— Purchase by
decree holder—Surt to recover 2 n of a redem
tion decree the decree holder fmort,;a e6) him ¢lf purchas d the property at the
conrt sole  After the confirmation of the rale the legal representative of the
decreo holder (mortgagea auction purchaser) brought a swib to yecover possession
of the property so purchased ~ The defendunts (ropresentatives of the mortgagors
judgment debtors) contended that the question nvolved i the smit related to the
execution of the decres therefore the suit was not maintawnable under eectton 47
of the Civil Procedure Code {Act V of 1308) and that the plamtilf s remedy Iny
under Order XXI Rule 5 The first Court allowed the claun

On appeal by one of the defendants -
Held roversing the decree, that
f(1) The st was barred by section 47 of the Cival Procedure Code (Act V
of 1908)

(2) A decree holder by becoming a purchaser at = court sale did not ceise to
bo aparty to the suit within the meamng of stction 47 of the Civil Procedure
Code

(3) Proceedings for delivery of possession of property purchased by the decree
holder were proceedings 1n execution of tho decree and fell within' the scope of
eoction 47 of the Cival Procodure Code

(4) Article 138 of the Limutation Act (IX of 1908)did not overrde the pro
vigions of the Civil Procedure Code  They should be read together Where the
anction purchaser was also a party to the st m which the deores was paswd his
elaim for the delivery ot possession of the property purchased must be determined
by the Court 1n the execution department But where the auction purchaser was
a third party 1t was open to him to bnu% a swt for possession of the property
purchased by hym and such a smit woald ba governed by twslve years Limtation
under Article 138 of the Limtation Act

{8) Under sectron 90 of the 1ransfer of Property Act (IV of 1882) the execn
tion procecdings did not termmate with the saﬁ

The execution of the decree bewng barred at the date of the suit, 1t was not
allowed to be treated as a proe.eding m eXecation.

Bapssmy Brv Mamaov : NapAvaw Virmsn (1911) 85 Bom 452

ec 48 axp Scw I, ORDER XX I—
Lzxecution proceedsngs—Decree 1n Baroda Court—Twansmission to Bombay
High Cout for Appl to to—L On 17th Jul
1903 the plantiff obtamed a decres 1n the Amrelt Court 1n the {erritory of H Hy
the Gaskwarof Barode  On 12th May 1804 an spplication for exeoution was made
On 10th July 190 o sncond application was made the prayer being for the attach
ment of moveabls properttes of the defendant ‘ 1n whatsoever villiges and nt
whatsoei et plaoes 1n Okhamandal ~ Okhamandal being withn the junisdiction
of the Amreh Court, the order for attachment was made

On 6th_July 1909 the deoree was transmutted on plaintiff e apphertion to the
Bombay High Court for execution  sod on 15th October 1909 an spplieation for
execution by sttachment of property 1n Bombay was made

Held that_the appl was & subst: ppl with Tegard to the
property 18 Bombsy and bemng msde more than IEJuars after the date of the
decree was barred by the provisions of section 43 of the Owil Procedare Code
(Act V of 1608).
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An onler by a Conrt passing & decreo for the frinsmussion of a decree for 5
exesution to another Court 13 not an order for the oxcoution of the decreo mor 13

an app for the t an appl for exocubion
Husesn Ahmad Kaka v Syu dakamad Sakid (1890) 15 Bom 28,
distinguished
Jeewaxpas Daaxsr ¢ Pancronpss CIATURSHUS (1910) 3o Bom 103
CIVIL PPOCCDURE CODE (ACT V OF 1903) sec 66 (ACT \IV OF 1883)
8E0 317—Courf sale 1n i, Certsted purchaser—Benan— Al P

cettaped  purchaser—Protection—Doctrine 6f construclive n tice— Iransfer o
Property Act (IV of 1882), sece 3 41
§ vz Puocepure Cone “ 812
¥EC 93—Dulies 1mposed upon

Collcetors—Dutses 1ot fo be dircharged Ly subordin de] Dubies winch ‘e
1mpo od upon Collectors by Govermmant undlr wetion 93 of the Cwil Procedmos
Code{tct ¥ of 1003) arc of & very sp enil nature toe duschu e of wlich often
roluu-es sorious copsideration and they may not b dischurged by the Collector s
subordinate

The conclusion tha* buctuse an Asmistant Colluctor was dischargm, the
fanetions of the Collector unlee thoe provisions of s ctwn 11 of tha Lind 1 everus
Cods (Bom Act V of 1879) in revenus mitters he wiy therefore entitled to
discharge his functions with rafere 10e Lo smits filed unler suction 92 of the Civil
Procedure Codo (A t ¥ of 1008) 13 erron~ous

Boserane Bmigmapiar ¢ CHuAGaNLAL (1911) 3 Bom 243

ste 10f anp8cn If I'vie 11—
Arbitration—Statement of special ea ¢ for opinion of Cowrt — ippeal from orler
of Court—Inhan Arbiirahion lct (IX of 1809) sec 10] = 1 smt tiled for
partition of joint family property the prties agreed toiefur the matter to arbitra
tion and a consent order of refererce was taken A sumilar agreement referrud to
the same arbitrators questions as to the pmtition of such mmoveable property as
wag outaide the jursdiction of the Court 1n the swit

The arbitrators disagreed on certmn points, but nstead of refurring thewr
differences (as the agreemont of refer nce suthensed them to do) toan nmpire
they submitted their own opimions 1n the form of a apecial case £r the opinim of
the Court In doing 8o they purported to aut under the provisions of tle Civil
Procedure Codo (Act V of 100%) Sahedule IT rule 11 and of thu Indian \ibitra
tion Act (IX of 1893) saction 10 (3)

The matter was decided by the Chamber Judge and aa sppeal was preferred
agtnst the decision

IHeld, that no sppel lay

TInasmucl a9 the sporial case was m no songs an award 16 did not como within
ths Civil Proceduro Cods (Aet V of 1003) Scheluls II Pile 11 but i so far as
1t related to the agroemant which w3 not th subjet of the Courts order 1t fell
under the Inlian Arbitration Act (IX of 1809) s ction 10 ()

Poaurorusopis Raxgorss v Pavsorarn Hinazrax (1910} vo Bom 130
sE¢  1lu—Possessory  suit—
Deeree of the Mamlatdar di g the suwit—Appl to the Collectir—

Revsion—Non-interference wsth legal and regular firdings of fuet—Lntry n
ql@)ﬂ;a"r;u(ao)ﬂecord—Mamlat«lan’ Courts Act (Bom Act II of 1996) secs 19
=N
See Maxraroazs Courts AcT 487
3 14034
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JIVIL PROCEDURE CODE (ACT V OF 1908) src 47T—Lsmtation Act (IX of
1908) Art 138—Transfer of Property Act (IV of 1883) see 90—~Purchase by
decree holder—=Sut to recover Baxecut n of a redem
tion decreo the decree holder {murt,;ugee) him elf purchas d the property at the
conrt sale  After the confirmation of the gale the legal representative of the
decree holder (mortgagee auction purchaser) brought a smit to recover possession
of the property so purchased The defend+nts (rep tatives of the mortgago
Judgment dabtors) contended that the question 1nvolved in the suif related to the
execution of the decree therefore the sult was not mantawnable under section 47
of the Civil Procedure Code (Act ¥ of 1J08)and that the plamtif’s remedy lay
under Order XXI Rule 5 The first Court allowed the elaa

On appeal by one of the defendants

Held veversing the decres, that

(1) The swt was barred by section 47 of the Civil Procedure Code (Act V
1908)

of

(2) A decree holder by becoming a purchasar at a court sale did not ceasa to
bo apirty to the st within the meaming of section 47 of the Civil Procedure
Code

(3) Procecdings for delivery of possession of property purchased by the decres
holder wera proceedings 1n execution of the decres and fell within the seope of
section 47 of the Civil Procedure Code

(4) Article 138 of the Limitation Aot (IX of 1908) did not overmde the pro
visi0ns of the Caiml Procedure Code Thoy should be read together Where the
auction purchaser was also a party fo the smit m which the deeree wts passed, hus
daim for the delivery ot possession of the property purchased must be determined
by the Court 1n the execution deprrtment Dut where the auction purchaser was
a third party 3t was open to lnm to bring a suwit for possession of the property
parchased by kim and such a smt woald e governed by twolve years Lmutation
under Article 138 of the Limitation Act

(6) Under gection 90 of the Transfer of Pr:‘perty Act (IV of 1882) the execu
tion proceedings did not terminate with the sale

The execution of the decrce being barred at the date of the suit, 1t was not
nllowed to be treated as a prooceding m execation,

SaDAsHIV BIN MaHADD v Nardvaw Virmar {1911) 85 Bom 452

8BCc 48 AvpS8cH I, OrpEr YXT—
Ezecution proceedings—Decree sn Baroda Court—Dransmission to Bombay
Hgh Cout for dpplication fa fe— L ] On17th July
1803 the plaintiff obtained a decree 1n the Amreli Court 1n the terntory of H H
the Gaskwarof Barods  Un 12th May 1804 an application for exeoution was made
On10th July 190v a second application was made the prayer being for the attach
ment of ble p of the defend n whatsoever villages and at
whatsoeser places 10 Okhamandal ~ Okhamandal being within the Junsdiction
of the Amreli Oourt, the order for attachment was made

On 5th July 1909 the decres was d on plawntifl s appl to the
Bombay High Court for execution and on luth October 1909 an application for
execution by sttachment of property sn Bombay was made

ITeld that the spplication was a substanitve nppheatton with regard to the
property 10 Bombay and being made more ihan |2 years after the date of the
decreg was barred by the provisions of section 43 of !fxs Civil Procedunre Code
(Aet V of 1903).
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An order by a Court passing a docree for the transmussion of a docree for €
execution to another Court 1s not an onder for the exceution of the deercoe mor 13

an appl for the t an application for execution
Husean dkmad Buka v Syw Aakamad Sahd (1890) 16 Bom 28,
distingmished
JeEwANDAS Dmanit v PaNcroppas CHATURDHUS (1910} 3o Bom 103

CIVIL PROCEDURE CODE (ACT V OF 1903} sec 66 (ACT \IV OF 1882)
sEc 317T—Court sale 1n erecutyon—Certated purchaser—I namv—Aortgagee of
cethired  purchaser—P clrins of tructive n ficemLrnsfer of
Properly Act (IV of 1882) secs 3 41

S "rert PuocEDDL. Cobk 812

81.C 93~—Dulis 1mposed upon

Collectors—Duties not to be dv harged by subsidine] Duties which are

1mpo o upon Cullesturs by Uovernmont under cetion 93 of the Civmil Procedurs

Cole (Act'V of 1803) arc of 1 very sp cial nature tne dichar,e of which often

refoures ertous conswderation and they may not b discharged by the Collector s

subordinate

The concluston tha* b cause an Assistant Collictor was i charging the
fanetions of the Gollector unler tho provsions of section 11 of tho Lud t everuo

Coda (Bom Act V of 1579) m rivenus matters ho was thercfoe entitled to

dischirgs bz fun tions with rateic ice to swits Aled unler suction 92 of the Civil

Procedare Cole (A t ¥ of 1908) 13 erron ous

Sosemanp Biknapttat ¢ CHITAGANLAL (1911) 3; Bom 2

sie 104 anpScr IT Pyre 11—
Arbitration—Statement of spewial ca e for opinion of Court— Appeal from orler
of Court—Inlian Arbiirahon lct (IX of 189) sec 10] in a2 suit tiled for
paatton of joint family property the parties agried torvefur the matier to armbma
tion and a consent order of reference was tahen A similar a reement referied to
the samo arhitrators questions as to the partition of such immoveable pioperty as
was outside the Jurisdiction of tho Court m the swit

-

3

The arbitrators disagieed on certmn pomts bub instead of refirrig thewr
differences (as the agreement of refer nce authorised them to do) toan umpire
they submitted their own optnions 1n the form of a speuial case for tho opint 1 of
the Court In doing o they purporto]l to act under the provisions of t e Cavil
Procedure Code {Act 'V of 140%) bohedule IT rule 11, aud of ths Indian Aibitra
tion Act (IX of 1899} section 10 (5)

‘The matter was decided by the Chimbor Judge and an appeal was preferied
agunst the decision

Held, that no appeal lay

TInasmuch ns the special case was in no sen s an 4ward 1t did not come within
the Civil Proceduro Code (Act V of 1903) Scheluls IT Ruale It but1a so far as
1t relited to the ngroemont which w s not tho subject of the Courts order st fell
under the Indian Arbitration Act ([ of 1899) s ction 10 ()

Poz moTuypis Raveorat v Ragopar Hirazan (1910) 3o Bom 130
8£¢_ 1lo—Possessory suit—
Decree of the A Jar di g the surt—Appl to 1he Collectc

Reviston—Non snter/erence with legal und regular firdings of fuct—Lntry an
nRJeﬁ'l;u(eq)Record—-JIamlatdara Courts Act (Bom dct II of 1900), secs 19
“Iath
See haayrarpazs Covrrs AcT 487
B 14034
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CIVIL PROCEDURE CODE (ACT V OF 1908) stc 144—Decree—TInferest,
award of~Dhscretion of Court—Land Acquisitson Act (I of 1891y—Court
determuning the amount of compensatson—Payment of the amount to elmimant—
Subsequent reduction 1n amouit on appeal—Interest over the
powers of the Court] A sum of money by way of compensation awarded under
the Land Acqusitron Act (I of 1894) and paid into Court was taken out by the
clumant Subsequently on appeal the High Court reduced the amount of com
pensation payable to him but made no order as to mierest Govemment then
applied to recover from the claimant interest over the excess drawn by the claimant
from the Court

Held that the interest claimcd should be awarded, 1nasmuch ss the claimant had
had the benefit of the money belonging to Government 1n excess of that to which
the High Couart held him to be entstled, and the benefit was repres nted not only
by the exca s wrongly taken by the ¢laimant from the Distriet Court but also the
amount of mterest whieh the excess carried

Moot oond Lal Palv Mokomed Sams Meah (1687) 14 Cal 4842t p 486 and
Gorind Vaman v Sakharam Ramchandra (1878) 3 Bom 42, referred to

CoLrrcros OF AMEDABAD v Lavax MoLsr {1911} 35 Bom 2,3

Orpre Y Pore 10—~Limitatsin

{et (IX of 1908) Art 171—Partition t—Death of & party~Ab
Application to set aside the abalement— Lumitatton of sty days—1In a partition
suit all parties should be before the Court—Inherent powcer of the Court to add a
party at any stoge of the sut for the ends of justice ] On the 5th April 1892
the plaimnt1it obtained 1 deeree fer partition and died 1n October 1893 leaving him
surviving o winor son nho attuned majonty in February 1907 At a vey lae
stage of the execution proceedings the son made an application ox the 16th Apnil
1910 for the 1sue of a commission to effect partition accordin, to the nighis
declared n the partition decree

Fleld that s socn as the Civil Procedure Code (Act V of 1908) came nto fores
the swit abated sa far as regirded the applicant s fatker who was a party and the
application to set side the abatement by 1dding the applicant o3 the legal repre
sentatnve of the de eased not ha ing been made withm sixty days under Artrcle 1,1
of the Tamitation Act (X 0f 1903) the apphication was time Darred

Held further that in a partition smt all the patties should be before the
Court and thst ther was nothing 1o the Civil Procedure Code (Act V of 1903)
lumting or aflecting the nherent power of the Court to mthe such oiders 1s
mght be necessary for the ends of ja tice

T1xuyIcEAND PEWALHAND ¢ KAcEUBIAL {1911) 35 Bomm 3°3

Onrpee ¥ Rure 2o—Pra lice—
Procedure—~8ervice of summons by tegistered p wt on defendant residing ot of
Prith India—Summons returned marked  Refused to tahe —Greneral
Cluuses Act (X of 1897) sec 27] A summons was 8 nt by registered post
addressed to tho firgt defendant st Navalgark 1 the State of Japur and purportal
10 Le sent 10 2cco dance with the provisions of Order V. 1ule 2o, of the Ciil
Procedare Code (A V of 1903) ~ The cover was retarned with an endorsement
in the vernacular which was tramslated s followa — Refus d to take. Ths
landwniting of Chunilal postman

Ileld that 133t nppeared that the cover was properly adlressed to the first
defendsut and liad been regutered duly stamped and posted the Court was
entitled to draw the inference ndicated 1n section 27 of the General Clauses Act
and to hold that there was gufficrent scrvice
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Per Curiam —Tho only rule 1f 1t can be called o rule to be lud down 18
that the Court mmuet be gwxdid mn each eve by its spocial cirormstances ns to
Tow far it will give effect to o return of a cover enlorsed ‘zefused or words to
the Iike effect
Jagannath Bralhbhau v J I Sissoon (1693) 18 Bom 606, distingur hed

Barorart Rausisses v Bar Panwipar (1910) 35 Bom 218

CIVII PIrOCFDURE CODE (ACT v OI' 1903) Onpre AXI Ruowk 1—Dreree
—DPayment of money ordered i a_decree—Dayment ordered on a fired
date—~Deloy n malnuc;;»aymmt nty Court owinq fo closing of Court—1 azment
on the opeming day—General Clanses Aet (1 of 1&97§ sec 10—Practice |
A decree provided o3 follows  The pluntif should pay by the 10th day of
Apnl 1902 to the defendwnt Re 100 If the monevs are not pad by the
1 intiff a3 agreed upon the property 1n dispute will remun with the defendants
¥ tight of owner<hip and the pluntif will bave no 11 ht of owner hip over the
same  lhe plamtitf cho e to pay thy money into Conrt and finding 1t closed on
the 10th =he paid the monev on tho 14th Apil 1909 the day on which the Court
1o oreneds A question haviag ansen whether the payment so made was within
th terms of the decrec

Held that the pry ment was properly made for Order XXT Rule 1 of the Civil
Yredure Code 199 intended to emact and did ep et that payment 1nto Court
w1s 2 valid compliance with the decrea even thongh the decree directed payment
to the decree holder

Wa%a Mand Ravsrt Nato wacao Morma {1910) 3o Bom 35

Orper \XI Ruie 20—Indian
Arbitration Aet (1\ of 18)4) sees 11 and lo— Award ] An awird filed m
Court under section 11 of the Indian Arbitration Aot (IX of 1899) 18 nothing
more thin an award although 1t 18 enforceable as 1f 1t vere o decree

} xecution of such an award cannot be stayed under Order XAI Pule 29 of
the Civil Procedure Code {(Act ¥ of 1008)
ToIBRUWANDAS KALLIANDAS GAZFAR v JIVANCHAND LAnLusuAr axp Co
(1910) 35 Bom 196

Orpiz XX, Pyrg 91—Contract
Het (IX of 1672) sec 18, ¢l (3)—Stamp Act (IL of 1699) sec 85— Court sale—
Discovery that the yudgment debtor had no saleabls snterest—Failure of consi
derttion —Sust by auction purchaser for possession or return of purchase money
—Lelations of the yudgment evedifor and a ictron purchaser—Sust not cogny_able
by Bmall Couses Couwrt—Unstamped document regarded as non exastent] A
court sale haser, having d d that the jud, t debtor had no saleable
anterest m the property zold brought a smt against the jndgment creditor for
recovery of possesaron ofy the property orin the alternative return of the purchase
money on the footing of total fatlure of consideration A question having anser ag
to whether the suit was mamtainable,

ITeld the smt was mamtainable masmuch as under the Civil Procedure Code
(Act V of 1908) there was an implied warranty of some saleable mterest when the
11,bt title and interest of a ]udﬁmenf debtor was put up for sale and the pur
chager s right based on such implied warranty to a return under certan conditions
of the purchass money which had besu recerved by the judzment ereditor was
recognized  The relations of the parties, namely the judgment creditor and the
coutt «ale purchaser, ware 1n the naturo of contract

Held further thatsuch aswt though the aubject matter waslessthan Bs 500
was not cognizable by a Court of Small Canses thers being a prayer for powsession
of unmoveable property
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An unstvmped docam ot bew, madratsible 10 evidencs must be £al en a3 non
exirtent.

RusToMs1 ARDEsTIr TRANT ¢ VINATAR Gancapuar Brar  (1910) o5 Bom 29

¢,V PPOCTDUPF CODD (ACT V OF 198) Orver YAILL, Orprz X
1 utr \1—Swut to recover possession—Dismissal of surt—Appeal—Application
Jor withdrawal of xwt € ith leme fo bring afresh smt—Power of the Court )
Plar1t1fE s swt to 1ccover possession of Jauds having been dismissed by the firsg
Court e appesled to the District Court and bafore the admission of the appe il
e applied to that Court for leave to withdtaw the swit and bring o fresh suit
Ihe appheatson was heud and grinted by the Dustriet Tudgs withioub any notice
to the defondwnt  The defendant havin,, spphied for revision under the oxtra
ordimary Jan diction  ection 110 of the Cunil Procedare Code Act V of 1908) of
the ordcr granticg the withdrawal
Ield settmg 1aido the order that it wasb~youd the paver of the Court to allow
a withdranal frow o smit with Jeavo to file 4 fresh smt on the same ean ¢ of action
after tho defendant had obtawed 1 deere 1 lus favour

Esyrn: Ravoa (1911) 3, Bom 261
Orper XXV Ruit 1—Infant

Huauff=5 wyfo ¢s —~Fractie

See Praceice 339
OrpER XAV Rowg 1—Woman

g wntiff—Application jor s curity for costs—8uit for defemation—Court s dis
eretion | N awilow brought anction agunst D prying that D mght be re
struned from repenting or publishing certam defunatory statements concermng N

and thit D iy, lit be ordered to pry 19 0000 or such other sum as the Court
shonld thinh fit as dawiges D took out » summons 1n Chambers ealling upon

N to show cause why she should not give recurity for the payment of I's eosts
under Order SXV Ralel Civil Prosedure Crde (Act V of 1503)

fleld that und v the circum tances of the cuse it would be o wrong nse
of tho Comils dis re 100 f the Court practically defested tho smit ab that stage

when it was almost if not quite ripe for heunng by ordering the plantif to
lod v secunty

Held farth r thas the Court wa enlitk@ a3 a duserebion was given 1t under

the section to cveruwse that dicretion only wpon certam terms which 1t was
cntitled to 1mpo ¢ on the pluntiff

Nastusar e Dagy Govinp (1910) 3o Bom 4

— 02028 YYXIIT Ruis 19— Owed
4 rocedi re Lode (A I of 1B32) see 412-—8ust sn forma pauperig—Settlement
of suit out of Court—Court passing no order for payment of court fees—
1 orernment applying for the payment—Practice and procedure] A sult for
yartition Lron, ht'in forma pauperts was sottled ont of Court  Onthoe Jth October
1908 the Coort dismissed the suit, but made no order for tho payment of eoust

fees nnder eection 412 of the Civil Pracolure Codo of 1832 At that date
Govurnment had minety days time wathon which to apply tothe Tigh Court under
its extinordimiry yurisdiction Before the expiry of the period the new Ciyil
Trocelure Coda came into force The Gaverntaent, therenpon apphied to the

Court under Order XX\, Rale 12 for an order as to payment Of court fees
but the Court declined to make the order  On sppeal —

JIe1d {1) that the order passei by the Court under Order AX\III Rule 12
wus an order within the rmeaning of section 47 and 1t was therefore appealable;

51

1




CFNEEAL INDFX

() thit bfor th erpreefthe | nol witin whl b1t Corermm nl eodll
taveapp' el tathe High Coirt w-lv th ¢'3 C e 1} new € ' Ial o
1ofor  anlbratth Gawvernm 1t were enb'~i to ap, Iv £ the Loart for an
onder und r Pa} 12.0f Orfer XX\

(8) that the sait having been Livnurs 18t ro wava fulnre of 3 and the n bt
sc-oed to Governmen? to have thrcoart I~ fromth parts d 44

Seceerary or Srate Ton Intia v Nanivax 1911) 25 Iom

CIVII PROCEDULE CODL (\MT ¥ OF 1) OQunrr \\NIV  Rrer 1t—
Trwfer of Property Act AIT £1%5 ) gee 3—Repeal—Dierce 04 mortgsge~
Lzrecution” sale—Iroceeds ansufTcien? to sah fv  desrece—Attrel nent” of
mortgagor s other property « mprised 1n refemption le ree for the recorery of the
Lalance—I roperty attacicd to le s 11] 11 aud € mortzd thar propety
410 R whoal sheldin iz . e mth same mortgy,on thar other property
L T obuuned a decrec 1 th morga o «f p operty 4 for thy recovury o f the
mor‘gagadebt by 'y fthat projertvan Lth balwnee i any thho pad by the
mortmizo s Sibequntly thomortnoor U H hwing di dan th meanwhal,
&0t 8 redemption deenoa une 1 with respo to jroperty B In excontlon of
1 8 decree property 4 wise 11but the sal proc ods were not suffictent to satisfy
the dccr(u{ debt. 1 th v upos soujht to recov v ths bulwnce by exccution
aganst property B anl th sl prop ry was attached  After attachment o
question baving aris n as to whether § could recovor the balance of Ius deerco by
sile of property 8 1n exceution withont insty wing o suit for tho salo of that
property

Ifeld that the Civil Procedure Code (4ct V of 190 ) in so fur 13 1t repeatud
® ction 0 of the Transf r £ Lrop rty Act (IV of 1832) and substituted in 1ty
o Order WAXIV Tule 14 merdy clfveted n chingo of procelnie i th
manner i which mortgi,ed prop ty has to be railized 1n exewution of men
deerees and theiefore “the statatory rule in force for the parpos. of the execution
of the unsatisfied portion of tho deores on mortgage was the rule contuned 1y
Order XX \1V of the Civil Procedure Code (Act V of 1903) R was therofore
entitled $o an order that the attached proporty B bs sold m exocoution of Lug
decree with respect to prop rty

1zl

Tage

419

Bar Garca v RATARAM ATHARAM {1911) 36 Bom 218

LOT LECTOR--Decree—Attackment of prop riy—Transfer of execution Pproceedings

to Collector—Property re attacked under another decree b

St d P 7 sf d fo Collect: Claim. under the first

decree satusfied by compromuse—Collector asled to yeturn the darkhast as'dyy

posed—Judyg ebtor all the pruperty—olatm’;for rateable distr,

bufron under another decree—Claims enforccadle under the attackment— D11,

of Sale Act 1878 sec 8—Dractice and Procedure—Civil Procedure Csds
(det XTIV of 1882) secs 270 295 320 3254

Seo Crvit Procepure Conk

elween same parties

b1g
—————~—Duties 1mposed upon Collectors mot to be discharged by subordinage—
Crosl Procedure Code (Act V 0f 1908) sec 93
8es Crviz. Procepure Copz 219

——————Fand Rewenue Cods (Bom Act V of 1579) s ¢ 794—Guapg
Talukdars Act (Bom. Act VI of 18 8)y—Summary ericlion~—DLersons in Wrangful
possexsson—Possession under & decree of Civil Court—IDhscretion of Collecton
—Juniediction of Civil Oourtto examina the order

Seo Taxp Revenve Cons

-

v
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OOLT CCTOR--Suzt without nofice against—Citsl Procedure Code (det XITV of
1887} see 4’4 Swit agunst Gorernment—Dofice—Bhagdars and Narvadart
Act (Lon Act ¥ of 1812) sec 3—Mortgage of @ nayva—Collecior declaring
the martgage tnoalid—Surt aganst Collector without notice

See Crvir. Procepuer Cope 42
COLLLCTOR » Ui RTIFICATE—Land Acquisibion Act (I of 1894) sec 18—
Hereditary Ofices Act (Bom Act III of 1874) ses 10 and 13— iharks
Valan land— 1 by G nent — Award—{omp Title by
aduerse possession ajainst Vatandars—Jurisdicton
See IenepITARY Orrices Acm 146
COMMITMENT—Crimnal Proce 1ire Code (Act T of 1898),sec 209— Magistrate—
Tnouwrry—The case not en nmitted to the Court (f Sesston for want of sufficient
groundi—Appeal aganst the order—Order reversed by the Sesaions Judge—
Commit nent when to be made—Discharge of accused
Ses CrisiNaL Procepurg Conn 163
COMPFNSATION—Lan i Acquisition At (I of 1804) sec 18—Heredstary Offces
Act (Lom Act III of 18/4) sees 10 and 13~—Makarks Patan land— dequisition
by Government— dward—Title by adverse p agoinst Vatand
Collector s certrficate—~Jurisdiction
See Luap AcquisiTion Acr 146
Land dequisibion Act (I of 1898)—Court determining the
amowr b o; ronpensation—>Payment of the amount to clasmant —Subsequent
reduchon 1 amonnt on appeal—Inlerest over the eacess— Discretion of Court—~
Cewal I pocedure Code (Aot ¥ of 1908) sec 114 —Inkerent poners of the Court
25

See INTEBEST
COMEPPOMISE—Decre tnte me of the comproms e— A{pllcallan fordecres—Terms
of the co npro nise opposed to I tw=Public policy—~Instalments—Defauli—Pay
tuent 0f the whole sum—Delkhan Agiteulturssts Relief Act (XVII of 1879)
sec 160 ¢l (2
See DEERTAN AGRICULTURIsYS’ Perire Act 190

—— e e Wy nor — Sanction of Court not obtainei— Compromsse not linding
on munu Gl Procedure Code (Act X1V of 1833), sec 462

Ses Ctvin Procepurr Copz 39

CONSIDERATION TAILURE OF—Cu:l Procedure Code (Act ¥ 0f 1908) Order
X YT Rule 91—Contract Act (IX of 187.) sec 18, elanse (3)—~Stamp Act (I of
1699) sec 3o—Court sale~Discorery that theyudgment deblor had no saleable

terest~ailure of constTerat ¢ by avction purchaser for possession and
veturn of purclase money—Relalions of the judgment deblor and auction
purchrier—Sust not cogns able Ly Small Causes Court—Unstamped document
regarded as pon existent

&ce CortracT AcT 29
Mortqagee failing o pay & part of considera

tion as provJed 1n the mortgage deed—Subsequent payment cannot be taken as
part of marfgage debt—Transfer of Property Aet (IF of 1882) secs 56, 81 88—
AMarshalling of securities

Sea Morrora® 205

2
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CONTEMPORANEOUS AGRFEMENT, ADMIS IBILITY OF—7 ridence Ac?

(Lol 1§72 Y ree @2, protiso I—8le deed—Frant
See EvipEneE AcT -
CONTP ACT—Inet alments—Defanlt 1 paym at—arcer—7 fect of t1e ¢ arver

S IxemaLurrs

3

611

CONTRACT ACT (1N OF 1872) src I8 ct (N~Cirml Procedure Cole (Act 77
of 100) Order A Y1 Rule W1 —Stamp 4ct (IL of 1890) scc 3o—Court sale—
Dhscovrpy t1at 1% grdgnent lebt r” hal no sileable antercdt—Fulure of
consider ity m——8 it by auets n jurchaser fur possession or pefurn of purchase

money—Relats ne of e judment crefitor aul tle anttion pirchaser—Suil

not ceqny able by Smodl Causen Court—Uns’ampel docum ot regarded as

non-engtent A canrt ealo purchicer havin, discoverod that tho Judgment

debtors had no saleal] 1 1 rest tn the property aold bron bt a smit agunat the
Judgment ereditar for recorery of pos~cavion of the property or m tha alternative

retarn of the purchiso mon y o1 the footing of total fudare of considemtion

A question bavin, aeon as to whether the suit was maintainablo

Hell tiat the suit was mamntumible 1nasmuch as under the Cival Procodure
Code (Act V of 1003) there was an 1m, liwd swarranty of somo sileable intevest
when the nght titlo and intcrest of a judgmert debtor was put up for sale, and
the purchascr s rigkt bacc 1 on such m:phc«l warranty to o return under certsin

coniitions of the purchwso money which had bien recenved by the judgment
creditor was rocomzed  Thoolitons of the partis namely the jud_ment
craditor and the court sile pureha er were in the natura of contract

Ileld farther that such a smit though the subject matter was Jess than Ps 500

was not cogmizable by a Court of Hwall Causes there beinz a prayer for possession

of 1mmoveable property

An d d t bemng d ble in evidence must be taken az

non existent

RustoxnJt Arpesuik Teavt » Vivavan GaNgapnar Bwar  (1910) 3o Bom

srcs 208 209-—Suit fo recorer money—Adcknow
ledgment by defendant s Guwasts (ugent) after fue death—Death of the defond
ani not hn_wn to plar ©ff—Lrmtation det (A} of 1877) sec 19] Pluntiffs

firm bad deilings with one Hap Usman from the 5th January 1901 till tho 2oth

October 1903 Hay. U man s business wny managed by a Gumasta (agent)

Hayp Usman died 1 or about March 19J3 and the p aintiffs had no Luowl.dge

of s death  On the 2nd June 1903 the Gumasta wroto to the plamtiffs a post

card stating  you mention that there sre moneys due as to thit I admib

whataver may bs found on proper accounts to be owing by me you need no
entertain aty anvety’ On the 30th My 1908 the plambiffs br}:’mgbt a sux‘b

sagainst the managers of Hajt Uswan s estate to recover a certain sum of money on

an account stated

The defendants plealed the bar of limitition on the groun that thy
acknowledgment of the dcbt by a competent person ero was no

Held that the suit was not time barred  The Gumasta s letter of the 2nd
June 1903 was an ackoowledgmont within the m aning of section 19 of the
TLimitation Act (AV of 1877)

The cas fell withm tho provisions of sections 208 and 209 of the C
Act (I of 18/2) Lbe termmation of the Gumistas uthonty elf o:é“sf:
terminate did mot take placo bofore the 2ad June 1903, as the plantiffs did not
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know of the prinoipal s death and the Gumasts was bound under sectron 209 to
take on behalf of his late principal, all reasonable steps for the protection and
proservation of the 1nterests entrnsted to hum

Epgauis Hasr Yaxur v CooNttarn Larcoanp (1811) 35 Bom 302

CONTRIBUTORY NEGLIGENCL—Suit agawnst Tramway Company—Passenger
enlering car while sn motion—DNegligence

Sce NEGLIGENCE 478

CONVIPT—Adoption by a conert from Hindutsm—Makomedan Law—Burden of
‘proof—Custom of adoption

See JuBISDICTION 284

CO>TS—Application for scurty for—Swt frr defamation—Toman plaintyf—
CQourl ¢ discretsion—Cul Procedure Cod (dct V of 1008) Order XXV, Rule 1

Seg Crvin Procepore Cope 421

Security for costs—Infant plaintiff-—Curl Procedure Code (dct V of 1008
Sek 1 Ordur XXF Rule 1—Practice ¢ 7108

Sce PpacTicE 339

————Solicttor s Lien for costs—Churge of Sotrcstors—Inspection of documents—
Adminstration suil

See SoLICITOR § LIEY FOR COSTS 352

COUPT—Duseretion of =Swit for defuwmation—Toman plasntyf—Jdpplicalion for
sewurity fur costs—Cund Proced ire Cude (dct ¥ of 1903) Order XAV Rule |

See C1vit, Procepure Cope 491

————Tnlerent power of the Court to add u party at any slage of the suit for the
eads of gustice

See CrviL Pi ocEpury, CoDE 303

Lsm tation et (\V of 1877 sec 14—UInferpretation—Court tn Drytish
India—Court an & Dative State sn Indsa not tiluded] The word % Court s
used 10 section 14 of the Indun Lunitation Act (AV of 18,7) means a Qourt 1
Prtish India and not a Court 1n a Natwe State of India

Cmasyarars CHENBASAPA v ABDUL Vaman (1910) 35 Bom 139

————View of preriises
8Sece PracTICE 317

————CIOSING OF DLLAY CAUSED BY—Qwid Procedure Code (Act V
of 1903) Order ANT 1 ulo 1— D¢ rec—Payment of money ordered s a decres—
Payment ordered on a fired date—Delay 1n making payment snto Court owing
to closing of Courl—Pa pment on the opensug day—Generul Olouses Aot (X of
1897) scc 10—DPractice

Ses Geneuat Or\vses AcT 8

COUPT LET>=—Cieid I rocedure Code (dct Vof 1908) se¢ 11—Rus judicate—
Decisionof frat st on merus but 1ts dismissal for not paysag the deficsent
court fees—Second suit for trial on same merits

See Res JpIcaTs - 83
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COUPT FEES--Court passing no order for payment of —Swt w forma panperis—
Settlement of suit out of Court—Qurernment applying for the payment— Practice
—Cs 1} Procedurs Col (det V of 1908) Order XX YILI "Rule 13—Civil
Procedure Code (det XIV of 1882) sec 412

Ses Civir Procepurs Cone

COUPT }EES ACT (VII OF 1870) ste. 7, or (1v) suscus {(¢), (d)—Suit for
declaration that an adoption was nvalud —Property exceeding Re 50003n value
—Claim valued for court fee purposes at Rs 130—Jursdictsion—=Subordinate
Judgs of Second Clars—Bombay Cinil Courts Act (AIV of 1869) see 24

See JURISDICTION

COUPT SALE—Cinl Procedure Cols (det V of 1908) Order XXI Rulo 91—
Contraet Act (J.X of 18/2) sec 18, oI (3) ~Stamp Act (IT of 1899) aeo 30—
Court sale—Dhscovery that the jud pment debtor had np saleable tnferest—
Faslure of connderation—Suit by auction purchas r for possession or return of
pirchase money —~Sust not cogny able by Small Cuuses Court—Unstamped docu
ment regarded a3 non existent

See CiviL Procepore Cope
Lrecut Certipied  purch B ~Mortgagee of certified
prrchaser —Protection— Doclring of constructive notice—Transfer of Property
tct (1V of 188°) sece 3 and 41— Ciil Procedure Code (dct XIV of 1882)
sec 317 (det V of 1008) sec 66

See Crvin Procepory CobE

COVENANT— lsnignm nt of personal cov nant
Se MusTasuE

e———e———Sale with an option of re-purchase—Suit by vendor s grandson aganst
thevendee sdsughter in law—Covenant to re purchase purelfpzrnnala A deed
of sale witl 1n option of re purcliise eontarned the followin, clwse — Ihavegiven
the land 1nto your possession 1f perhips at any time I require back the land
I il pay you the aforesad Bs 600 and any money you mey have spent on
bringing the lanl mto good condition and purchase back the land *

To asmt brought 35 years after execution of the deed by the giandson of the
vendor agamst the diughter m law of the vendes to exercise the option of
re purchase

Held that the covenant to re purchase was purely personal and the sutt was
not mamntanable

GURBUNATE BALAJL v YaMaNAVA (1911) 35 Bom

T¥ ords to ¢ to pay year by year—2Alo)tgage witl,
nterest partly 1 Lind and partly wi cash~—Interest whe‘Z payable s ‘
See MoxTcaor

CREDITOR NEGLECT OF ~Deposit of m iney —Stakeholder—Valid
by depositor to hus creditor—Negle & of ths crgd;lor o recover —C’redl';:;'glr:::-‘eqzt
able with the amount
Ses STAKENOLDER

CRIMINAT I'I OCCDURE CODE (ACT V OF 1898) secs 119 200 4378,
or jood Leh Discharge by Magists District Magistrate o:;:‘::%
Sresh wnquiry— Acensrd—Discharge—Interpretation] A District Magrstrate
can unler s Icuun 43; of the Crummal Procedurs Code 1898 order fresh
inguiry into tho cwse of a_person ‘discharged by
nnderynu:lmn 119 of the nge " & ¥ % Subordmate Magstrate

B 1403—5

448

264

29

313

31

21
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The phrase * any accused person s used in section 437 1s not confined n
its :\pprnc\txon ton person agunst Whom 4 complunt has been made under
section 200 of the Code It ncludes a person proceeded sgamnst under
Chapter VIII of the Code

The term * discharged 13 not defined in the Code and there 13 no vald
ground for departing 1n respect of 1t from the rule of cobstruction that where
1n & Statute the <ame word 1s 153ued n different sections it ought to be nterpreted
1 the same senss throughout unless the context m any particnlar seotion ;{mml y
requires that 1t shonld be undorstool 10 a different sense

Queen Empressv Mutasadds Lal (1898) 21 All 107 King Emperor v Fya
ud din (1901) 24 AlL 148 and Queen Empress v Mona Pana (1892) 16 Bom
661 follow:

Queen Empressv_Iman Aondal (1900) 27 Cal 652 and Tely Tays Ammal
v Chidambaraceln Pillas (1909) 33 Mad. #5 not followed

Iv g Baps Yesawasnt Desar (1911) 35 Bom 401

CRIMINAL PROCEDUPE CODE (ACT V OF 1893) sEc. 123—Order #o fitrnish
5 ty—Reference by Magustrate fa Sestions Judge—Sesnions Judje to go into
mersts of the care.] In a proceeding nnder secttons 11C and 118 of the Crimmnal
Procedure Code 1893 the Magistrate ordered the accused to be bound over for a
period of 3 years and referred the ca e to the Sessions Judge under claus, (8)
of section 123 of the Code The latter confirmed the ord r withont gong nto
the ments of the case
Held that the words of clause (3) of section 123 of the Crim nal Procedure
Code, 1895 were wide enough to give discretionary power to the Sessions Judge
to deal with the ease on ths merits and pass sach orders s the circurnstances of
the case might require
Eureror v AMir Bara (1911) 35 Bom, 271
sEc  188—KEfect of allegal
arrest on trial of accused—Extradition ] Where a man 1s 1a the country And 13
charged before a1 Magistrate with an offence under the Penal Code 1t will not
avail him to say that he was brought there illegally from a foreign country
The principle wpon which English cases to this effect are bas.d underlies also
section 188 of the Criminal Proccdare Code (Act ¥ of 1898)
EXPERZOR v VINATAE DiMODAR SivaREAT (1910) 30 Bom 225

sec 200—2Aag Inquiry

—The case no! committed fo the Court of S ssion for swant of suficrent
groxads—Appeal agawn ¢ the order—Order rerersed by the Sesstons Judge—
Commitment chen to be made—Disrharge of dcrused]’ When a Comnutting
\Iag: trate finds that there 1s no evidenec whatever or that tke evidence tendered
for the prosecution 1s totallh uuworthy of credit, 1t s his datv under section 2 9
of the Criminal Procedurs Code (Act ¥ of 189 7) to di charge the accused.

Where ths Mamistrate entert. 1ny anv real donlt as to the weight or gualits
of tho evidence the tal of rvsolving that doubt and acsessaing the evidence
should be laft to the Court of S»ssion

Enperor v Ratpy Mars Yelgaumlar (:907) 9Bom L 1 225 followed
Queen Eopress v DNamdee Sat~ap (1857) 11 Bom 372 distingnshed ard
Lackman ¥ Juala (1982) o AllL 161 spproved

Iv pE Bat Parvamt - - ~  (1910) 35 Bom. 163

5EC. 413—Pract Sent,
—XNagustrate passing non appealabls sentexce—Adding to sentence to male ot
oppealable—Arpeal o Sesrions Juage—The Sesmons Judge fo enferlain the
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appeal and fodeeide 1t on merits ] The Magistrate trying o ease passed at first
2 non appealille sentence on the'aceused but at the request of the aceused made
an addition to the scnt nee pa <cd so as make 1t appealable  When the acemsed
appealed to the Sesstons Judge hus appeal was dismussed on the ground that noappenl
lavina muchas the sentence first passed by the Magistrate was not appealabls and
the addition to the s ntence conld not bo mado lcquly In revision —

Held that the Sessions Judge had committed an error 1n holding that he had
no ) msdiction o hear the appeal  for thongh the Magistrate had no Junsdiction
to alter the <entence ance prseed by hun jet for the purpoes of the Sesstoma
Judgas junsdiction s> fir as thy appesl was concerned that was the very
roistahe which he was ealled upon to correct by way of appeal

When the appes] was heard sgmin by the Sessions Judge Le struch ont the
addition made g; the Mag trate in the sentence ard having done that dismussed
the appeal on the ground that the sentence appealed from was not appealable
In revision —

Held that when the Magsirate had pa sed s sentence beyond one month an
appeal lay to tho Se sions Judgo under section 413 of the Lnminal Procedure
Code whether that sentenco was passed legally or 1llegally

ITeld also that the Sessions Judge being oneo sezed of the appesl the whole
appeal becme open to his Court even on men

Exrrror v hEsmavian Viremanp {1911) 35 Bom 418

CPIMINAL PPOCEDLURE CODE (ACT ¥V OF 1503) sec 520—Ragistrate—~Order
as to disgosal of prop riy—-On appeal to the Sessions Court the order left
untoucked —dpplication to the Disirict Iagistrate to revise the order—dJuriedic
fsun—Datrce {0 the other ssde—Dl'ractice] In trying a case of thefr, a Magistrate
of the Furst Clwes convicted the accueed and passed an order disposing of the
property produred before him  The Sessions Court, on appoal confirmed the
conviction hat Ieft untouched the orderas to the disposal of pr:])eny An
app ication was then made to the Distriot Magistrate to raise the onler, and ho
vaned 1t withont 1ssmng notice to the other side —

Held reversing tho order thatthe terms of section 920 of the Crimmal
Procedure Code did not give any junsdictior to the District Magisirate to
anterfore  and that ke could only interfers as & Court of Reviston where there
had been no appeal to the Sessiony Court

Held, al o, that the District Mamsirate ought not to have disposed of the
matter without giving notice to the other side

Iy rr LaxsmaN Psnoo Raresr (1611) 35 Bom 253

c 585—Indwan Penal Code
(det XLV of 1860) sec To—TWhipping Aet (IV of 1909) sec 3—Sentence of
whipping only passed on accused—Order to accused to notify his residence—
Talidity of the order] Section 56> of the Criminal Procedure Code (Act V of
1#J8) must be strictly "construed The order contemplated by the section ean
only be ruade at tho time of passing sentence of transportation or 1mprisopment
upon a eonviet It eanrot be mndo where the Court 1nstead of passing that
sentence, passos a sentence of whipping

Eureror v ['vLit Dirya {1910) 85 Bom 137

CUSTO!fI—Adﬂphan by a convert from Hinduism—Makomedan Law~— Burden of
proo;

See JurtspIcTION 264
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CY PRI'S DOCTPINE—Trust deed— Application by trustees fo dwert funds fo
other ty— Trustee s op Trustees and Morlgagees Powers Act (AAVIIT
of 1606)
See TrUSTEES AND MorTGaoEEs PowErs Act 480

DAMAGES—Hubly Muncipality—Reclamation of the bed of atanl for Mumes
pal Cotton Market—Damages caused o plavniyfls goods by sudden and ertia
ordinary heavy rasn—Swuit for damages against Mumiespality—Burden of proof
ar to negligence an the seclamation work—Swit not maintainable—Vis major—
Distrrct Munserpal Act (Bom Act IIT of 1901) secs o0 and 654

See DistricT MoMCIPAL AcT 492

—— ——Mazim—Actio personalis montur cam persoma—Xarim applies to
aclions va Yort—Ao application to actions where contractual obligation vmplied
by law—Government—Employment of shroff to acrept Babashar coins—Shroff

g Shikkas cons d—The coins accepted by Mint officers—Loss to
G Me e of de Acg or tion by Gorernment
See ACTIO PERSONALIS MORITUR CUM PERSONA 12

DAMDUPAT APPLICATION OF THE I'ULE OF—JYorigage—dsssgnment of
wmortgage—~Transfer of Properly Act (IV of 1882} s ¢ 2{(d)] Tho fact that
the person entitled to sue on a mortgage happers by assimmment to be 1 Parsee
cannot affect the (Hindu) mori ag rs right to clum the advantage of the ruls of
damdupat, 1f 1t existel when thie mortgage was entered into

T4 13 not proper to infer that, becanse 1t has been expre sly enacted that nothing
an Chapter 11 of the Transfer of Progerty Act (1V of 18~2) shall e deemed to
affect any rule of Hindu Iaw the Le,slature has deprived a Hindu mortgagor
of the prate~tion afforded hum by the rule of dumdupat

The night of 2 mortgagee to sue for lus prineipal and 1interest ansing from 2
contract must be taken to be made subject to the usages and customs of the
contracting, parties

JEEWANDAT ¢ Manorpss (1910) 3> Bom 199

DECI ARATION SUIT FOR—Declaration that an adoption wis Lid—Cl
valued for Court fee purpases at Rs 130 —Court Feer Act (VIIof 1870) sec T
el (0) subel (¢) (a)—Property exceeding fla 5000 sn ralue—Jurssdiction
— :iordmata Judge of Second Class— Bombay Crverl Courts Aot (XIV of 1869),
e 2

&See JuntspIcTION 264
DECREE—Award on arlitration out of Cowrt—Power to order payment by snstal
ments—Delkhan Agriculturists Relsef Act ( Y1 of 1870) sec 168
See DEXEIAN AGRICULTURISTS RELIEF lcT 810
Cuval Proreiure Code (det V of 1903) Order X X1, Rule 1—Decree—
Payment of money ordercd 1n_a decree— Puyment ordered on @ fired dale—
Delay sn making payment wuto Court owing to clorv 1g of the Court~—Payment on
the opeming day—General Clauses dct (X of 18%:) sec 10— Practice

See Civie ProcEpuRE Cobe 35

Compromise—Terms of the compromise opposed to lio—Public policy—
ITnstalments—Defaull—1 ayment of chols sym—~Delkhan Agriculturists Relief
Act (L F 2T of 1870) sec 158 cl (2)
&Seo DFERIAY AGRICULTCRISTS RELIEF Act 190
DeXlhan Agriculiurists R lef Act (VI1II of 1810)—Ifvfe of an
Stat Suit by tqages to recot r p Drayer for pas

agr
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ment of wnterest af certnn yate—Pa ment of princspal and anterest—FPayment
of wnterest al cerfain rate tdl th principal s doubled —Contractual relation
not supersed 4 by the decre —Ledemption suit—Accounts

See DEREDAN AGRICCITCRISTs RPLILF AcT 204
DECREE~Erecution
See Crvrr, Procepore CopE 16
Erecution —Attachment—Application to rase k by a thud

person—Court declaring lien sn his fuvour—Property sold subject to lien—Third
party swing the auchon purchaser for amount of lien— Auction purchaser can
g1 stion the exsstence of lien—Cioil Procedure Code (Act X1V of 1882) aecs
22,287

See Crvip Proceprre Cope e

’ St

applications (o execule decree—First darkhast
made during the pendency of the premous darkkast—Decision on the first darkhast
dots not operate as res judicata of a new darkkast filed within time of the disposal
of the previous darkhast] A decree obtamned 1 1898 was after thres inter
meaate applications to execute 1t sought to be executed in 1903 This spphea
tion was ordered by the Subordmate Judge to be proceeded with and lus order
was confirmed on appeal by the District Judge on the 2nd August 19656 1In
the meanwhile in 1901 the decree holder hled another darlhast to exccate the
decree  but it was rejocted by the Subordinate Judge as barred by himitation
This order sas not appealed aginst, The present darkiast filed 1n 1907 was
held to be barred by res yudicats sn virtus of the decision on the darkiast of
1904 On appeal —

Ileld resersing the decision that the right of the decree bolder fo proceed 1n
execution on the strength of the appellate Court & order 1n his favour could not
be aflected by the order of the Subordinate Judge passed 1n the darlkast of 1904,
because the latter was the order of a lower Court and 1t was passed 1n & dorkhast
which could not have legal validity so long as the darkiust of 1903 was kept
alive by proper proceedings
Bargzisuxa Wauvarr ¢+ Smiva CHiva (1811) 85 Bom 215

. 7

proce wge—Decree sn Baroda Court—Transmission to
Bombay High Court for Appl 0 te—L (%3774
1 rocedure Code (Act V of 1908) sec 48" and Sch I Order XXT

See Civit Procepure Cope 103
Interest award of
See Crvin Procepure Cobe 255
Limitation Aet (XV of 1677) Aits 142 and 144~8uit to recover

D i P! Pos as agent

Ivf munors—Decres by the minors on allammyr majority agamst the agent for
poasession of the property—Decree not executed and barred by limttation—Agent
wrongfully dispossessed by e thurd person—Nloney decree agounst the original
owners—Decree holder seeking to altach property—Adierse possession—Cierl
Procedure Code (Act XIV of 1882), sec 283

See LimitaTiov Acr 9

——— ——Mortgage—Consent decrees between wmorlgagers and mortgagee—dJoint

manaqement—Lqual division of vent and produce—Prokibifion against parts
tion— Mortgagee compelent to grant Maran lease—Aortgagors o _get one fourth
of the nazarana (prescnt)—Raghts of the mortgagors conveyed to the mortgagee—

quatabl, tgag 19ag Settl by mortgages an farour of his
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rlat Surt by equitall rigagee~ Execut -Auction pureh put an
possession—Suit by donces under the settlemeni—Donees entitled 2o possession—
‘Rights of the parties {0 be worl ed by bl 1l tor ty a by
rep: 7 of nuction purchaser to recoter one fourth sharve by partiion—
Plamtifs entitled to possession of ithe share as tenants m common—2Aliras:
lease by morlgagee s amgrec without mortgagors conseat—ZLeose not to enure
Jor the benefit of the arsegnee

See Morraiee m

DECPFE~2ortgage-~Trecution sale—DProceeds wnsuficrent fo satisfy decree—
Attachment of ‘mortgagor s other proverty comprived sn redemption decree for the
recovery of the balunce—Property aftacked to be sold—Tiansfer of Properly
fect (llV of 1882) se¢ §0~—Crual X rocedure Code (4ct V of 1908), Order XX {1V

ule 14
Ses Civin Procevore Cobr 248

DEFAMATION SUIT I'OR— Woman plantiff—Appheation for securify for costs
«—Court s discretion—Cinil Procedure Code (det ¥ of 1908) Order XXV
Rvlel

See C1iIL PrOCEDURF ConE 421

DLFAUT T-- Cumpromise—Derrce 10 terms of the compromuse—dpplication for
decree—Tirms of the compromise opposed tolaw - Public policy—Instalments—
Payment of whole sum—Dekkhan Agriculturists Relief Act (XV1Iof 187D)
sec 151 ol (@)

See DrEENa~ AGPICULTURISTY Pruier Act 190

DETICIENT COURT FEFS~—Citsl Procedure Code (Aot ¥V of 1908) sec 11—Ros

Jodicta— Dectaion of first sutt on merits but vée dis mssal for not paysng the
def 1ent Court fees—Second susl for trial on same merits

§ ¢ Res Juptcats 33
DERKIAN AGPICUITUPISTS REITEF ACT (XVII OF 1879)—Tyfe of an
agricultursst—Status— Sutt b to recover 7 Prayer for pay

uent of princapal and tnterest at certain rate—~ Decree—Payment of principal
an U niterest—Pa ment of taterest ab_certaan rate hil the principal oo doubled
—Clontractual relution not superseded by the decree— Redemy tion su t —Accounts ]
‘Under the provisions of the Dehhhan Apmicultunsts Relief Act (NVII of 1879)
the wife of an agmcultanist cannot claim to be an agrienltunst

A decree obtmmed by a mortgagee 1n the vear 1807 to recover possesson of
the mortgaged property set out thit the plaintaf (mortgiges) was smng for posses
sion of tﬁ! mortgaged Jand with a prayer thit until po .ession shounld be delivered
over or unhil the mortgige money was pald off nterest should be awarded at the
rite of ? per cent per mensem  The decree then ordered that the mortgagor
#shonll pay to the pluntiff (mortgagee) 19 300 and interest N3 2= in resject
of his claun  Until payment of the moneys or nntil the princpal 18 doubled,
anterest should be prid ot {he rte of 3 ‘ywr eent. per men em from 30th July
1667  nnd until payment of the mon ys the 1aud mortgeged, which was asked for
1 the swt should ge banded over according, to rgreement  And tho defendant
should redecm the land 1 v paying the plaintifi s money

tuleequently the mortpagor having brough a st for relemption and
accounta 1t was contended that the plaintiff s nght to have accounts taken from
tho mortgages m Nossession was lost by reason of tho nforesaid decreo

IIdd trattio terms of the deereo dad mot leprivo the morlgagor of n night
to aceounts  The decree did not supersede the contractual relation but by
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poutting the mortgagee mto possession merely carried ont the terms of the con
tract which for the rest 3t preserved and hept alive There was no foreclosure
ethor 1n fact or 1n intention and 1t was . s eipacity w8 mortgg e entitled
by the contract to possession that he Was put inta poss ssion by the sud decree

Rapusapatr PANCHANDRA ¥ ISUNT (1910) 35 Bow 204

DELKHAN AGPICULTURISTS RELIEF AOT (AVII OF 1879) sec 2
ESFL. (B)~—dqri ulturi t defimtion—Assignee of Government vevenwe nof an
agriculturist ] The mcome derivel from tenants by an Inamdar which 19 to o
certan extent attributi ble to the fact that ha 1s the assigree of Government
revenre and therefore dees not have to pay over a portion of that Imcome to
Government ! ut m1y heep it for himself, vaunot be taken mto conuderction 1n
estimating whether or not Le earns hia livellhood whally or principally by sgn
enlture and theref re 15 not m agrienlturist within the meanmg of the Deblhan
Agricultun ts Rehef Act (\VII of 1879)

hacurvati PAMCEANDRA ¢ VIVATAR GANGADHAR (1911) 35 Bom 266

sEc 10A—
DPedemption sust—Sale 1n reality o morigage— Evidence of oral agreement
virying the witten docwment—Lridence Ace (I of 1872) see 92 pro 1] The
plaintuff brought a redemy tzon swit vnder the provisions of the Dehkhin™ Agn
caltunists Relef Act (WVIL of 18/0) alleging that the deed which he had
executed to the defendant though on 1its face a deed of sale was in reality only a
deed of mortgage the defendant having | romised at the time of the execution of
the dcel that he would sllew redomption on ptiyment of the money advanced
The defeudant replied that the transaction was sale

The First Class Subordinate Judge «f the Dlarwar Thstrict to which seetion
10A of the Dekkhan Agriculturists Relef Act (\VII of 1879) was not extended
“ound on the ev1lence that the deed passed by the plamntiff was not proved to
be really & mortgage and dismis ed the suit

The plantsff appenled urging that the proper 1 sue m the ease was as to
whethor the sals deed was not obtatned or Induced by the defndant by mems
of fraud or misrcpresentation within the meaning of proviso I of section 92 of
the Evidence Act ([ of 187-) and priyed fora remnnf

Held confirming the decree that the pluntiff sought to make » new ciso
appeal 1n so far as he endovvoured to baso his cise not wpon a separate oral
agrecment but upon some fraud which would inv te the applimtion of proviso I
of section 92 of the kyidenoe Act ([ of 1872)

Held further that i the districts to which section 10\ of thke Deukhan
Agriculturists Lelef Act (L VLI of 1870) was not exteided 1t wis no* open to
tha Court to auter upon a defence which consisted of an il jation of an oral
agreement yarying the written contrict

Dagdx v DNana (1910) 96 Bom 93 and Sungira Malappa v  Ramappe
(1909) 84 Bom 59 followid

Ballsshen Dasv T F Legge (1899) 22 ALl 119 referred to
Soxava Bamarra « Gapiaera Korvara (1010) 35 Bom 23

sgc 13 cp
()—Cinil Procedure Uode (Act XIV of 1853) sec 2574—Ciwil Procedure
(ivc‘iut(dct V of 10n8) rewraling ace 23T A—Effect of the regesl—Construction of
stalute

See S Arure covaTRUCTION OF 307
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DELKHAN AGRICULTURISTS RELIFF ACI' (A\VII OF 1879) sze 15B—
Dower to order payment by snstalm nte—Decree—Award on arbitraticn out of
Court| A decres wis passed i terms of an award which was arnved at on
arbitrition ont of Court  On procoedings bein,, taken to execute the decree the
yudgment debtor applied to the Court for an order to mahe the decretal amount
payable by instalments under s.ction 15B of the Dekkhan Agrioulturists Relef
Act 1879 ~

Held that the Qourt hal no power to make any order as to instalments under
section 15B of the Dekkhan Agriculturists Relief Act 1877 which did not apply
1masmuch ns tho application to file the awaid was not & sub of the deseription
men juned in section 3 clanss (y) of the Act

Mohan v Tukaram (1895) 21 Bom 63 and Ghulem Jilams v Muhammad
Hassan (1901) L R 201 A 58 commented on

GOvINDRAO NARMaB v AMBaraL MoHANLAL {to11) 3> Bom 310

158 er
(2Y—Compromise— Decree 31 terms of the compromsse— dpplicatson for decree—
Terms of the compromse opposed to law —Public " pohcy—Instalme ts—
Default—Puayment of whole sum] A suit brought a ninst an agricalturist
defendant t 1 recover monay by sale of zed property was d on the
terms that the defendant should pay the amount 1n equal anneal instalments, and
that on failure to Fay any two wnstalments the plamtiff should be at hberty to
realise the whole of the balance by sale of the entire mortgared property through the
Court The compromise was brought before the Court with a4 view to obtam a
decree m 1ts toims  The defendant when examined by the Court agrced to be
bound by sts terms which were expluned to him  The Subordimate Judge

however folt doubt as to the validity of the compromue and referred for
opwion the followiny, two questions to the High Comit (1) whether the com

promise was lawful although 1t provided that 1m defsult of the payment of two
instalments the plairtaff should reah7e thu whole balince dne by sale of the
entire mortgaged prop rty such provision havin, been oppossd to section 15B

clause (2) ot the Dekkhan Agricultorista Relief Act 18/9  and (2) whether the
Lourt was bound ti prss o deeree on a compromu.e of this characler

Held that the term  that in default of piyment of two mstalments the wholc
mortgaged property shall be liable to sale * was contrary to the publo policy as
declared 1n seotion 15B clause (?) of the Dekkhan Apricultunists Relief Act
18:9 ani that therefore 1t was not competent to the Court to pass a decreo
which would be 1n eonflict with the statutory provisien

Held further that the mere fact that the defendant thou h apprised of the
terms of the compiomise agreed to1t did not mvest the Court with jurisdietion
to pass 1 decree to carry out the compromise

KisnaNpas Suiveast Marwapt » Nasa Raxa Vin {1910) 3> Bom 190

DEF OSIT—Husband deposilang mon y sn wife £ name wn his shop—Tnterest allowed

over the amount—Depontes allowed to withdraw—Hushand ack lg
trust—Creation of trust—Trusts Aot (LI of 1882) secs 5 and 6—Transfor o
Property Act (IV of 188°) secs b 54] D made a credit ent y of Ps 20000 1t
hus booxs 10 the name of hus wife H carrying inters t at 4 per o nt.  The entr
w s made ou the 1st November 1891 as of the 30th November 1890 The ame
of Rs 20 000 vas treated as belonging fo H 1n the Szrvaya (balance sheetyin
Samadaskat book (account book of depo 1ts &c) and 1nthe Fyastoaks (int

account book) I November 1890 H on the occasion of her ¢ » P
mage withdrow some money from the acoount H died on tho h
On the 29th July 1901 D wrote a letter to his four daughters ) ng

the moaey above referred to was given by hm to H as a ¢ ha
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daughters had equal right to take monoy, but that it was to be dmlsl afier b
death  Tn Febroarvy 1903 D debated the whole amount to H s aserc—t 5.2
credated the same to the sons of M, one of tho daughtersof D aud 3L T..s ke
confirmed by his will winch he made shortly afterwards wherein he stz of tha. the
money was always s own aud never belonged o his wife IL After D dnk
which took placen Ma chof the same year, the three remainirg daegh e-y r¥
D and H sued to recover their share of the money —

Held that the plaintiffs wers entitled to recover their slare1a 1L 22 ~

Hell, by CEAYD3VAREAR J that th cimumstances prosed o swet ¢ 3 [
ntended a tru t in favour of lus wife H  and thut th ¢ tros war geeaf § &
effect le ally by lum

Held by HEaron, J  that there wa no tragt but thal, 1o e ¢ prawy sroa
of the case 1! conferred on H a1, ht to the money thouh he did s 20e Ty
give her mone) and this right be by lus own acts’and words suf pefes Ly
those means whioh were appropriate to the purpose

Bar Manaxorg ¢ Bat MaxncLs Qa2 fom 4%
DEPOSIT—Stakeholder—VFaltd assignment by depostor (o Jaser Jutrpam Yegoot
of the eredilr to recaver—Cieditur chargeable with the amowrt] 'V Lury ¢ Jray
depositcd with 1 stakeholder nas valldly assi,ned by the depo stor £ 115 pres o
1 sats faction of lus debt and the creditor bemng able to recover 11 & 5 0 6
4 vigned peglected to do <0 ba was chargeable with the mnoust
Garpatra0 DALERISHNA v His HIGHNESS T2 Masarsss Lo wivpa
SINDE 2l ¢ p
DISCRETION—Presudsncy Towns Tasolueary det (ITTof 009Y, e £ty ooy,
order—Previous decssions on applications for snterim orderg—mlirye
See PresipENCY TOWNs INSOLVENCY AcT

-~
Buse for d Woman plantiff~—Aps L » 7.
o costo—Cimil Procedure Coda (et ¥ of 1008) Order At gf ™" 7
See Civit ProCEDURY: CoDE P

DISMISSAL OF SUIT-—Cwil Procelure Gode (Aot Vof 100 ) er .. .. ’
— Decisson of first awst but ste dssmussal for nod payiny’ dufy opt

)/( 13
S
Second gurt for trial on same merits el

See DES JUPICATA P ,
DISPOSSESSION~ Lumtation Aot (XV of 1817y Arls Y2oné,, 1, o
D, o uiSession devn o, 4 4 RS
Desre by the mimors on altasning moyority against the ug,, ’, * s
the property—Decres not executed and burred by limifse .,,.;,, ;7 ¢ 7
dispossessed. by a thwrd person—DMoney decree agiid 1, w’r' - Wy
Decree holder secking to attoch property—Adverse prgrny o o " 2
Ovde (dct TV of 1882) sec 283 A Bre 4
See LimiTarIoN Acr "
DISTRICT MAGISTRATE, POWLRS OF ’ ’
See Cr1MINAL PRocEPTRE CoDE e
==
DISTPICT BUNICIPAD ACT (BOM ACTINOF 1, ., ., = -~
new bunldmgs—l?ec%utructgzg atde wall of a Jy g ”/ - et

LAY

] y new g Idung mterrulum‘/ L At ™

house one of the eide Walls of which had fallen 2, E N S

foundation wathout havin, previously obtained PR P an, 2 e
~ ” b

.
B 1403—6 Tim Ly o

o
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Te was therenpon charged under section 96 of the Borbay Distmet Muny
Act (Bomn Act LTI of 1J01) for having erected o bmilding without permisuo
the Munrcipality ~—

Held that the accused commutted no offence under sectton 86, for it conld
be sa1d as a motter of law that tae material re construction of 4 small wall r
constitute the erection of o buildmg, *

Emperor v Kalebhan Sardarkhan (1910) 38 Bom 230 &istwgnished

Per Cumam —TIt 13 recognized m England to be arule with regard to
effert of wterpretation clanses of a comprebensive natare that they are ot t
taken as strictly defining what the meaning of a word raust be under
ciroumstances  but merely ns declaring what things may be comprehended wa
the term where the circumstances requite that they should

The Queen v The Justices of Cambridgeshire (1638) 7 Ad L F 480, Aew:
Jacobs {1875) T R 7 H T, 481 and Mayor efe, of Portsmouth s Smuth (i

10 App Cos 864, followed
Eurzeor v B, H DrSorza {(1911) So B

3
{
(p DISTRICT MUNICIPAT, ACT (BOM ACT III OF 1901),85cs 5O wi~Hubls AL
§

eipality—Reclamation of the bed of a tand for Mumepal Cutton Marke
Dﬁqmaz caused to plantyff's goods by sudden and extraordinary heavy ras
8wt for damages dgasnst Munmicrpality—Burden of progfay to negligence vt
reclamatson 1work—~Sut nol matntaincble~—~Vis major

The Hubh Munisipshity abody corporste under the Distriet Mumeipal
(Bom Aot 111 of 1901) took steps to provide a Municipal Cotton Market
they selected for that purpose s eie of a lar,e and sncient tank which had lary
wltod up The southern boandary of the tank was an embankment  In reclam
the bed of the tank the Mumcipalty utilized a part of the embaukment :
smade provision to prevent the flow of water In the month of Juno 1907 tE
was o sodden and extrsordinary heavy xwmfall at Hubl which practic:
overflovded the whols Blameipal ares and a quantity of goods 10 the plaint
(amng Factory which was to the south of the tank Was vashed away or dama,
Thereupon_the plantiffs brought a swt agminst the Mumeipahiy to rece
3pmages slleging neghigence on the part of the defendants in carrying out
roclamation work The defendants demed the plantiffs  allegation and answe
hat tho dsmage to the plawtaffs goods was the resuit of the shnormal heavy x
1u Juns 1807 and that no procantions on the part of the defendants could h
averted the domsge

Held, that the smb was not maintamsble The onus of proof of neghge
Jay on the plantifis and 1f the meglect mn the encnhonprb( thewr statut
powers and duties was not bronght home to the Mumeipality a smt aga:
them must fml as bemg unsustamable m law, howsoever great the damage
plantifis might have suifered from the divary flooding a
the old tank dam 2
Ri0 ¥ —The damage was mmnly 1f not wholly attributabla to the ext

ordinsry fall of rain It was an_ocourrencs in the natnre of vis ma or for wh

the defendants were not responsible

Muricreattry or Hustl v Liveus Evsreatio Raniy {1911) 35 B,
o 9G—2: 7
of the L ity—~Bulding o woll vhich had fullen dow,

)
Pe

Absence of prrmsssion—Dlatesrinl reconstruction—TLrerting o Lurldy !
necused apphed to the Mumcipality on the 19th Apml {9\0 iorne}ws
reconstroct a wall of Ins house which bhad fallen down Usnder sub ectior
of section Yo of the Bombsy Mumapil Act (Bombay Aet LTI of 1901)
Mumeiwality hod one month within which to male known thar decsion ¢
on the 18th May they 1ssued an order to tue sccused prohibiting hum from mak
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the reconstruction  In the meanwhile on the 11th May, the acoused resonstructed
the wall Ho was, thereforo prosccuted under section 96 of the Act for having
reconstraeted the wall withunt tho permisston of the Mumctpality but the
Magistrate relying on the case of Queen Iimpress v Tippana (1883) Ratanlals
Un Cn Cas. p- 402 acquitted hum  On appenl —

Held reverming the order of acquittal that the acnsed had erceted a building
within tho meaming of section Jo of the Bombay Distriet Munieipal Act, 1031
since the rebmlding of the whole wall which Iiad fallen down was a materml
reconstructton or an erection of a bmlding as defined 1n the explamation to
the saction

Queen Impress v Tippina (1853) Ratanlals Un On Cas p 402 15 not an
suthonty under the new Act

Euprror t Kiternan Saranznmay {1910) 45 Bom

DOCUMENT—Endencs of oral agreement varying the wrillea doctment—Evidence
Act (Iof 1872) sec 92 pro I—Redemption” sui—Sale sn reality a morigage
—Delihan Agrculturists Reliey Act (XVII of 1879),3ec 104

See BXIDENCE ACT

DONEE ALIENATION BY~-Guft burdened with an
aliznation] \When 1t 13 doubtful whether n deed embodies » complate dedica
tion of property to i rehigious trust or merely creates a gift of that property,
subject to wn oblijation to perform certain services the question sEonld be
decided by referenco to the de d stself  In the former cass the property would
bo 1nalienablo aud 1n tha latter alienable, subject to the obligation and notwith
standing restrictions as to selling or mortgaging the said property

bligat Restrictions on

Da.sa Raxenavpea v Namsinga (1910) 3> Bom
DOWER—Payment of prompt dow r—Restitution of coryugal reghts—CQonsumma
f10n of marruage—~Sist for prompt dower not g ture before
Dlakomedan Law

See Mamoxrpay Tuw

EJECTMENT—Of frespasser—Suit relating to public religious property—Part:
of sust—~Jounder of parties—Practice and procedurc—Civsl Procedure C‘odz
{Act IV of 1882) sec 5 9

Seg Crvit PRocEDURE Long
Redemp ¢—8S d sutt n tment—Ri Judicate—Court
— Ducretion—In eyectment sust @ de ree for redemption can be passed—Practice
— il Protedure Code (Act V of 1908) sec 11, explanation IV

See Crvir, ProcEDURE ConE

ESTOPPEL—Evdence Act (Iof1872) sec 115—Acqurescence—Both parties equally
conversant with true state of facts—Vague allegations—Real controversy to de
asceréasned by the Judge ] Where patties make vague and loose allegations
1t 18 always essenttal to the correct determmnation of the suwit that the real
contraversy should be rscertained by the Judge by questiomng theirlegal advis rs
a3 to what 1s exactly their position 1n the matter

“Whero both parties to a enit are equally conversant wash the true state of facts,
1t 33 absurd to refer to the doctrine of estoppel

In the year 1871 Government granted to the defendints’ predecessor in title
o cortain plot of lind etmite at Dhandhuka. Tho grant expressly stated that
strip of land belonging to Government was the southern boundary of the plot
so granted This statement was repeated 1n the mortgage deed executed by
the defendants predecessor 1n tatla to the defendants themsolves 1 the year 1893

6

470

507
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In the yesr 189 the defendants purchase] the ssid plot anl eny ached on the
strip by extending thew building on it Therenpon the Secre arv of blate for
India ta Counc:l brought a smit against them to recover possession of the s.rip

after removing the defendants

encrowchm nt. The sm  was brought mm the

year 1908 The defendants plea was that they were 1n poss ssion and enjoyment
for a long time and consequently thera was acqities ence nlud estoppel on tbe part
2d Dhindhaks Mumesp

of the ofhicers of ¢ and

lead cvidence to prove therr plea

and they wished to

A4 that the defendants title-deeds having brought to therr kmowledge tha
t1tle of the Government the doctrin s of estoppel and scquies ence were not
apphesble, and the snit was gov roed by sixty years lumtation, th  Government

being a party to1t

Pa~cHODLAYL VANDPAVANDAS v THE SECBETAEY oF STATE Fop INDIA 1N

Cor~ern

(1910} 35 Bom. 182

ESTOPPEL BY JUDGMENT—Sw: by a Makomedan &3 recovtr a portion of o
house—Prior susts with respect fo oth r portions—Pes judicats—Gi2—No
estoppel by yudgment 1 sust commenced afier the gift—Pricily in estato—
Jlsgonzg):r of causes of actsan—Ciril Procedure Code (Act XIV of 1853) secs
1344

See C1viL PROCEDURR

Conz 207

EVIDENCE~Subordinate Judge—Personal erawn of disputed premises—Apprecia
tion of enidence based on the personal view—Praclice

See Pracrics

EVIDENCE ACT (I OF 1870)

parties as to yurssdiction——Sust of value beyond the jurisdiction of the C
Trial of surt—Juriad cannot 4

317

s8¢ 5S~Junisdiction-—Courf—Consent of the
ourt—

e g in appeal ] “The plantifis

filed a smit for_partition 1n the Court of the Subordigste Judge Fimt Llass
valuing thewr elsim at 4r amonut which made the suit tnable by that Court alone
The Judge, however made over the trial of the mut to the Jomt Subordinate
Judge _In the latter Conrt neither party rused any objection on the ground
of Jansdiction nor was any 1ssue rawed relating to 1t The trial proceeded on
ments and 8 dectes was passed 1 favour of plamtiffs. The defendant sppealed
to thelower appellate Courst, where ke for the firet fime raised the question of

junsdiction on the strength of the market value stated i the plamnt
objection was overruled  On appeal

The

Held that the marhet valae stated in the plawt primd facie determimed the

jursdiction.

Held farther, that as nerther y raised any question as to wan
junsdiction sn the first Court and aspatrl:ey by their cogduez and silence txetaf;{
‘the market value to be of the xmount sutheient 10 g v Jurisdiction to the Court
they dispen ed with proof on the question by thetr tacit admissions and thas the
prneiple of law laid down 1n section 58 of the Indun Evidence Act came 1nte
operation and preventod the result of the statement of the market valme in the

plant

As & rule parties cannot by consent give jurisdietion where nmone oxst
This rule applies only whero the law confers ne Junsdictten It doesx‘::t

e
1scts tobe ascertamed.

JosE AsToxio ¢ Fraxcisco ANTovIo

vert parties from Wairing inquiry by the Court ss to facts necessary for th
g;: rmnstion of the question es to yurisdiction, where that question depends m’\

« (1810) 8 Bom 2¢
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EVIDENCE ACT ([ OF 1872) src 9l—Vortgage—Thwrd person red the
mortgage at mortgagor & deure—Sile by mortqagor of ks righis—Sale deed
unregastered—Sale-deed could be looked at for evidence of payment of money
See LuatiratioN \cr 478

—_— ssc 93 rno T—Deklhan Agricullurists' Reliof
Act (ATTI0f1849) sec. 104— Redem; t-—Sale sn_vealsty a gay
Leidence of oral agrecment varying the written document ] 'The pluntiff brought

a redemption suit undsr the provisions of the Dekkhan Agrcultnrists Relief

Act (XVIT of 1579) all.gig that the deed which he had exeouted to ihe dofendant

though on 1ts facen deed of sale was 1n reshity only n deed of mortgige, the

defendant having promused at the time of the execution of the deed that he
would allow redemp ion on pavment of the money advanced The defendont
rephied that the transtction nas sile

The First Class Suborlinate Judge of the Dharwar District to which section
104 of the Dekhhan Agrinltunists hielief Act (\VII of 1674) was not exfended
found on the evidence that the deed Eu\uxed by the plamtiif was not proved to
te really a mortgage and dism sed the suit

The pluntidf appealed urging that the proper 1ssue 1n the case was as to
whe her the sale dued was not obtained or indoced by the defendint by means
of franl or musrepresentation within the meining of proviso I of section 92 of
the Evidence et (I of 1872) and prayed for a remand

Held confirming the docree that the plawtiff sought to make a new case i
appesl m g0 far as he endeavoured to basa his cise not wpon 4 separtte oral
agreement but upon some fraud which would invite the applicatt n of
provi o I of section J2 of the Lvidence Act (I of 1872)

Held further that in the districts to which section 104 of the Dekkhan
Agnealtunsts Rebef Act (XVI{of 1849) was not extended 1t wvs not open v
the Court to enter upon a defence which conssted of an allegation of an oral
agreement varying the wnitten contract

Dagdwv Nanz (1910) 8o Bom 93 and Sengira Maleppa v Ramappa
(19093 84 Bom 5 followed i PP

Balksshen Dasv W F Legge (1899) 23 All 149, referred to

Souaxa Basapra ¢+ GADIGETA ROPVAYA (1910) 3» Bom 231

92 Pro I—Sale doed—Contemporaneous agree
ment—Admusnibility—Iraud] A desired to sot aside an ostensible sale deed
by proving that a represenfation  agreement or promiss was made to him
at the time of execution that the deed would not be enforced as a sale deed,

Held, no evidence of such a represeniabion, agreement or promise could be
admitted for this purpose

Dattoo v Ramehandra (1900} 30 Bom 119 and Keshavrao 3 Raga (1906)
8 Bom. L R 287 followed

DaGdU VALAD SADU v NANA VALAD SALU (1910) 35 Bom 93

115— Estoppel—Acg Both parties
eptalls conversant with frue state of facts—Vague allegations—Real con
trocersy (o be ascertained by the Jua'ge}l Where pirties make vagne and looso
allegations 1t 18 essentinl to the correct determimnation of the suit that the real
controversy should be ascertuined by the Judge by questioning their legal
advisers as to what 13 exactly their position n the matter

Where both parties to a suit_are eqmally conversant with the true atate of
facts 1t 15 absurd to refor to the doctrine of estoppel
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TIn the year 1871 Government granted to the defondants predecessor in tatle

o certain plot of land situato ab Dhandhuka The graut expressly stated that a
strip of lind belonging to Government was the sonthern boundary of the plot so
grnnted This strloment was repeated 1n the mortgage deed executed by the

efendants’ predecessor 1n title to the defendants themselves 1n the year 1893

In the vear 1895 tho defendants purchased the said plot and encroached on the
strip by extending their building on 1t Thercupon the Secretary of Stato for
Indisin Council brought a sust against them to recover possession of the strip
after removing the ﬁ

year 1008 The defendants plea was that they wero in possession and enjoy

ment for a Jong time and y there was acq
the part of the officers of Government and Dhandhuka Municipality and that

they wished to lead evidence to prove their pless

ofendants encronchment [he smit was brought mn the

and estoppel on

Held that the defendants title de ds having brought to their knowledgs the

title of the Government the doctrines of estoppel and acquiescence Were not
applienble, and the swmt was governed by sixty years limtation tho Govern
ment betng & party to 1t

RaNCHODLAL VANDBAVANDAS ¥ THE SECBRTARY o STaT® ¥o& INDIA IN
Couvverr, (1810) 3o Bom 182

EXECUTION—Cour salc-—f;"ﬂrttﬁhl purchaser—Bena mi—Morigagee of certsfied
. trine o)

sice—Transfer of property

purchaser: tructite  not
Act (IV of 1882) secs 3 and 41—Ciwwil Procedure Code (det \IV of 1882)

sec 317 (dct ¥ of 1908) sec GG

See Crvin Procepuee Copr 842
D dttackment—dppl: to rasse attack by athird
Court declaring lien sn ks fo -Property sold subject to lien—~Third

;arty susng the auction purchas r for amount of lten—Auction purchaser can
question the existence of lten—Cindl Procedure Code (det X IV of 1883), secs
282 287

8ee Crvin ProccpuRi Copm 275
Atiach

— D

of property—Transfer of ? di
o Collector—Property ve attashed under another decree between same partres—
Becond erecution proceedings transferred to Coll, tor— Claym under the first decres
satusfied by compromise—Collector asked to return the Dar’ hast as disposed—
Judgment debtor altenating the property—Claum for ratable distribution under
another de Clavm ble under the A Bills of Sule Act 1878
.geacﬁi—l’raehcz—owtl Procedure Code (4et XIV of1832), sees 276 290 320

See Crvir. Procxous® Cope 516
D, -Aword on orb out of Court—Delbhan Agreal
turists Relref Act (XVII of 1879) sec 157
Sce DEKENAN AGRICULTURISTS' RELILF Act 310
D, St li to execute d First darkhast

made during the pendency of the przfuraua darkhast—Decision on the first darkhast
does not operate as reg judicata of' @ new darkhast filed withus tyme of the disposal
of the previous dharkhast
See DECREE 245
Decree an Baroda Court—Transmssion to Bombay High Court for
Appli to L Cuoik Protedure Code (det V of
1908), sec 48 and Sch I Order XXT
Ses C1viL Procepure Cope #1038
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EXECUTION—Decree on morizage—Sale of propsy—DProcceds nsificient to
satufy decrce—Attackment of morfqagor :ol{;r opert) comprised 1n redemp
tion decres for tle recorery of the balance—Pro erty attrched to be sold—
Tyansfer of Property det (I of 1852} see 99—Ciedd 1 roccdure Code( let ¥
©f 1908) Order XX I Jiulels
See Crviz Procepcex Copr 218
=——= ———Futferture elause contuned 1n a decree—Power of the Court fo
grant relvef— Landlord and tenant
See Laxproxp ssp Tevast 239

Mortqage—Content decree beliween mortgagors and morlgagee—
Jotnt management—21 qual dirsmon of rent and produce—Prokibition against
partilion—Mortgagee competent lo qrant mirass lease—2Alorigagors to get one
Jourth of tAs manamma (present)—Rights of the mortgagors conveyed to the
1 Equitable mortgage by tgag S ttlement by morigagee an
Jutour of hus rel Sust by g ble mortgag Decree—Auction purchaser
Dul vn possession—S8wil by donces under the settlement—Donces entulled to
porsession—Raghts of the parlies to be workel out by amicable set{lement or by a
auit—Sust by repre entatives of auction purchaser fo recover one fourth shars by
partitson~—] latatiffs entstled to possession of the share as tenants sn_common—
Merass lease by mortgages s arignee without mortgagors consent—Lease not to
enure for the benefit of the assignee
See MorToage - a7
.Purchase by d- kold. Sust to recover p Transfer of
DProperty Act(IV of 1832) sec 00—Limulafion del (1.X of 1908) Ari 133—
Cywil Procedure Code (det ¥V of 1908), sec 47
Ses L1viL Procepure Cope 422

—————-Ustfructuary  mortgage—Debt—Immoreable  property—2Money
decree—Attackment—Civil Procedurs Code (Act XIV of 1832) sees b8, 274

See Crvin Paocepure Oop® 288

EXTRADITION—Effect of sllegal arrest on trsal of accused—Criminal Procedure
Code (Act V of 1898) see 1881 Wkhere a man 13 1n the conntry and 1s charged
beforea Mamistrate with an offence nnder the P nal Codoit will not ava) him
to say that he was brought there illegally fiom a fmeign country

The priretple upon which Eoghish exses to this_effect are based underlies also
seetion 183 of the Criminal Procedure Code (Aot V of 1898)
Expenor ¢ VINAYAX DAMODAR SAVARKAR (1910) 84 Bom 225

FORFEITUPE~Decree containsng a forfeiturs clause—Lresution proceeding—
Power of the Court to grant relief—Landlord and tenant

See LANDLORD anD TENaNT 239

FRAUD—Emdence Act (I of 1872), sec 92 pro I—8ile deed~—Contemporancous
agreement—Admisssbality

Ses EVIDENCE AcT 93

GENERAL CLAUSES AQT (X _OF 1897} sec_ 10—Chril Procednre Code
(et ¥ of 1908) Order XXI Rule 1—Deécree—Payment of money ordered yn o
decres—~ Payment ordered on a fized date—Delay 1n making payment into Court
mm‘tz‘x to clossng of Court—Payment on the opemng day—Practice] A decree
Provided os folloms " "Th plamtif shonld pay, by tho 10 day of Apnil 1909

O el defendont Ra 100 1If the moneys ara not pmd by the plantilf as
sgreed npon  the property in duspute will Temam with the defendants by i ht
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of ownpership and the plantiff will havo no right of ownershtp over the same ’
The plantiff chose to pay the money ate Lourt and finding 1t closed on the
10th she paid the money on the 14th Apnl 1909 the day on which the Court
re-opened A question bavirg arisen whether the payment so made was withm
the terms of the decree
Held that tho payment was properly made for Order XXI Puale 1 nf the Civil
Procedure Code 198 mtended to enict and did enict that pasment mnto Conrt
was a valid compliance with the decres even thoagh the decree directed piyment
to the d cree holder
TVaNs MARD Ravir v NATU WALAD MoRHs (1010) 3> Bom 35
GENERAL CLAUSES ACT (X OF 1897) sec 27—-Sertice of summone by regis
tered post on def ndant rasuling out of B stavk Indiz—8 emmonrreturned marked
Refused to take —Ciwil Procedure Code (det Vof 1903) Order ¥, Rule »o
— Pracirce
See PracTic
GIFT—Mindu Law--Adoption—~Payment of money to adoplice swidow by woy
of snduc ment to her to adopt a pariicular boy—Payment is a bribe—Gift by
adoptes 1n consideration of sum pad by his natural futher—~Gauft ipalid
See ApopTION 163
Suit by a Makomedan to recover a portion of a house~—Prior suts wilh
respect to other portions—Res judicata—Dvo estoppel by judgment wn surt com
menced after the gifi—Privity wn estate—Minjoinder of causes of action—Civtl
Procedure Code (Act XIV of 1882) secs 13 44 {3)
Bee C1viL ProcEpURE CoDE 297

213

GIFT BURDENED WITH AN OBLIGATION=—dlicnation by donce—Restric
tsons on alwenation] When it 1s doubtful whether n deed embodies a complete
dedication to a religious trust or merely creates a gift of that property subject
to an obligation to perform certain services the question should be decided by
reference to the deed itself In the former case the property would be i
ahenable and tn the latter alienable Bub) ct to the obligation and notwith
standing re trictions as to selling o1 mortgagwg the sard property

Dassa Raxcnavoea v NarsINEA 1910) 3> Bom 106

GOVERNMENT ACQUISITION BY—Zand dcquasition Act (I of 1894) sec 18—
Hereditary Offices Aot (Bom Act III of 1874) sece 10 and 13—lakarl;s Vatan
land— Auward—Compensation~—~Title by adrerse possession aganst ¥ atandars—
Collector s certificate—Jurisdiction

See LaNDp AcRuIsITion Act 146

L0SS TO—ax Actio p 18 moribur eum p e
applies to actrons sn tort—No application fo actions where contractual obligation
rmplied by law—Government—Employment of shroff to accept Babashas coins—
Skroff accepting S/ulka;'gam: wnstead—~The cosns accepted by Ment ofrcers—
£ 0 or b

Loss to G of damag 7
Government Y
Se¢ ACTIO PERSOVALIS MORITUR CUM PERSOVA 12

o—m———— SUIT AGAINST—COunil Procedure Cods (det XIV of 1832)
sec A%4—S8uid agasnst Government—Bhigdars and Narvadur, dct (Bon Act V
of 1802) sec 3—Morigage of a nare——Collector declaring the mortgage snealid
—Suit agamst Collector witl out notace
See C1v1L Procepurr Cone - 1
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JUJAPAT TALUKDAPS \CT (BOM ACT VI OF 1838)—Zand Revenue
Code (Bom dct Fof 1570} sec T9 4—Csll ctor pow rs of ~Summiiry evsetson—
Persins in wrongful porsessios—Porress on undor a d cros of Cunl Court—
Duserelion of Cullector—Jurisdiction of Civsl Court to examine the erder

Bee Laxp Ruvesoe Cope 72

sEc  29E—Twluk
dars Settlement Oficer maniging a Tiluld e o estate—Cradilor submstting lus
claym~—Time talen up before the Tiluldur Settlem nt Officer—Evclusion of tume
—Limitation Act (AV of 1877) ] DB obtamed a docreo for money agawst G a
Talakdir on the 22ad kebruary 1903 and presented s first darfkast for
execntion on the 8th December 1903 On the lst Saptember 1900 G s estate
came by potice to be 1 tho manigum ot of tho Talukdin § ttlement Officor
und r ection 298 of tho Gujarst lalokdirs Aot 1883 B submtted lus olaim
to the officer on the Gth \Iarch 1006  but 1t was rejected on the 12th August
1908  Bthen applied to thy Cival Coart on the 12th March 1900 and sought to
Lring it within tuwe Ly clinnng to exclude the period taken up bafore the
Talukdars Settlement Officer —

Held that the period 1 quostion could not bo excluded 1n computing the
time for the durlh tst for section 20E of the Act plicod no ab olate bar on
B srigh to 1pply t3 thy Court for exe ution by roason of the snbuussion of s
clum to the Tafukhn Scttlement Officer

Gavparsing Hratatstvo ¢ Barroiar MamadMap (1911) 3> Bom 824

sx¢  31—Land
Revenue Cods (Bom Act V of 1879)—~Tulukdars tenure—Wantr land (af Sarsa)
—dlienated land —~ tttachmen® of incoms L TFanta lands are lands held by Ra)
puts or the representatives of Rajputs who after the Malomedan conquest of
Gui rith received one fourth of tha laud of cartan villages on conditon of keap
ing order 10 those villages  The linds were held either reat free or ata small
guat reat,

Where Sursa wanta land the income of whieh 18 aftached 1 execution of a
decree 15 proved to have besn entered a3 alienated land under the Land Revenue
Code (Bom Act V of 1879) the Coutt may pre mme that 1 14 not land h 1d upon
Tslakdr: tenure 11 the strict sonse of the word

The words ¢ Tdlukdér s estate 1n section 31 of the Guyerath Thlukdirs Aot
(Bom Act V1 of 1883) arc used in a technical sense Limited to the Tilukdars
interest 1 the estats held by hun by 10ason of his stalus as a T Jukdar

Khodabhavv Clajanial (1907)9 Bom L R 1122 and Bhackublav Vela
Dhanys (1909) 3¢ Bom ou followed

TeE TALULDART SLPTLEMENT OFpICES v CHIAGANLAL DWARKADAS
(1910) 35 Bom. 97

HEREDITARY OFLICLS ACL (BOM ALL ITI OF 1874) szcs 10 4vp 13—Zand
Aeguisitsion det (Fof 1894) sec 18— Maharks Vatun land—Acquisition by
ent— 4, —Comy Thtle by adverse possession agamst Vatan
dars—Collector s certsficate—Jurisdiction ] dgrtam lands with butldings there-
on having b en acquired by Goveroment weder the Land Aequisition Act (I of
1894) the Assistiut Collector passed an award whereby he awarded by way of
compensations one sum to the owner of the bmldrags ‘on the Ixnd and another
tocortun Mahar Vatanlars on acoount of the land bewn,, 3lsharhi Va an  The
awner of the buldings haviug objestel to the award the Assistant Collector at
the nstance of the objeotor roferred the matter to the Dhstrict Court wnder
section 18 of the Act
The District Judgo found that the objector bad acqurred title to the Isnd by
alverse posse sion anl thus besmo entitl d tothe eompensation on account of

3 14037
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1and a1 agawst tha Mahar clamants  Subsequeatly ths Collector forwarded
ﬂ;eth: Dﬁimi‘ Court a cortificste 1ssued under section 10 of the Hareditary
Offices Act (Bom Act I11 of 1874) that the order for the payment of the com
pensabion to the objector shonld beset aside 1n accordance w th the provisions
of sections 10 and 13 of the Act  Thereupon the Distriet Judge hol ding that
be had no jurisdiction to decide whath r ths proparty was Vatan or not n the
face of the Collector s certificate cancelled hus order
The objector having appealed agatnst the sad order
ng the award of the District Court thatan award under the Lad
AchI;l:‘:ng:l o;\“g (L of 1891) was not n decree or ordor capabls of exscution under
the Livil Procedure Codo (Act V of 1903) and was therefore not within the
purview of section 10 of the Hereditary Offices Act (Lom Aet 11T of 1874)
forther that the award of the District Court which was the cause of
thgtcleinﬁ"crne made 1t olawr that the Mahara peop rty tad besn acquired by the
objectar by adverse p) session belore the oImmencem nt of the proceedin,s for
the acqusition of the land by Government
—Evea 1f 1t coald be said thot there was auy danger of the passing
uEPJ\re ?)‘:vr;:;:hlp by virtuo or 1n execution of 4 do ree or order i the Land
Acquustion proceedmgs 1t conld not be said that thus result was arrved ab with
ont the sanction of Government who set the maclunery of the Actic motion for
{he acqumition of the liad
Adhanthy The Collector of Thanz (1837) 22 Bom 80> Cullector of Thana
v lf;uu;:r Mahader (1884) 8 Bon 254 Rachapa v Amingovdus (1830) 5 Bom
283 referred to
Esreanim avp Co v Toe Assisrant Cortecror Poola
Lavous (1910) 35 Bom 146

ANy —Adoption—DPayment of smoney to adoptive widow by way of wnduce
EIN:?SJDL’:‘" to az:lopt a partwuler boy—Payment 1sa bnb¢—yGl}t by ad ptec
sn consider atwon of sum paid by ks natural father—Gift rnvalid—Revocation of
aift] C the na ural fatherof N pud asum of Rs 8000 to B a widow asan
inducerent to her to adopt N After the adoption B conveyed by way of gift to C
some lanls at Chiuchwad and got them transferred to his name Later on N
conveyed 1n gift the lands 1n dispute which formed p urt of tha property belooging
to lus ajoptive father to his natural brother (the defendant)n c¢nsideration of
the payment of Ps 8000 made by C to B 1 exchaoge for the lands at Ohinch
wad and also baving regard to the heaefit he hal derved frow hus aduption
After the death of N his sons (tha El,amtlth) challen,ed the gift and sued to
recover possession of the lands from the defendant —

Held that the transaction amounted t0 a mere gift which was not supported
by con deration  since the paym ot of Rs 8000 to B was viniated by the fact
that 1t was m the nature of a brbe a1d o such was 1llegal according to Hinin
Law and even 1f 12 be 1egarded as s debb contracted by U 1 conld not bind N
first beewnseit was coutristed for an illegal purpo & aad secondly because
N had by hus adoption ceased o be C s son at the dite of his gft to the defend
ant and was under no pious obligation to satisfy Cs debts

Hel ], further that even 1f the 4 ed of gift be regarded as supported by valu
able conseration 1t ¢ wld not bind the interest of the plawntiffs 1nismuch as
the property conveyed formed part of the Jornt ancestral estatsin whiel they
took a vested intere ¢ by thewr very birth

H !4 aleo,~that 1f the transaotion ba regarded asons supported by 1aluable
connideration on account of the exchangs of lands at Chinchwad 1t could only
amount toa sale of the property and even then 1t was not competent to N to
sell 32 nt ancastral proparty to the detriment of his sons except for an ante
cedent ’debt whioh  bad been contr oted for ~ purpos meither llegal nor
1mmors]



GENER\L INDFY L

Pago

Per Curiam —Whero on 2 Hindus death ai adaption 13 mide by hie widow
1t must be male by her withont any cocreion fres from any corrupt motive and
with an eye solely to the fitness of the boy to be adopted to fultil the rengions
and seun'ar duties binding onason  That objet 13 likely to bo frustratel 1f
sha s 1nduced to adep a boy out of gr ol for money and p cuniary bonefit to
herself  If sho 1sso induce] thoe mimney palto hor 19a bnbo, whichis con
demned by all Smrit1 writers as an illegal payment.

The tests of Hindn Law showing tht a gift onea mile cannot be rosumel 1f
1t 3s to a benefactor or to A father apply only as betwsen ths donor anl the
doneo and relate to prop rty which 1t 13 competent for the donor to give away
They canno* affect the jownt sncestrsl estate of a H nda and his sons  Their
nghts and Iitbihities are o alated by spec attests dothng with thib estaty and
such of thesa special texts 1s relita to gift form exvept ons to the guneral texts
on the sobje t

Surt Sitaravt Pavoir o Sarr Hainumar Pavolr (1910) 35 Bom 169

HINDU LAW—italskira—Inkeritance—Paternal wncles grandson—Paternal
unle s1dme] Among Hindisin the Bymbay Presilency governsd by the law
of the Yitakshirs n paternal unclo s granlson ts to be prefeired asan hor fon
paternal uncle ¢ midow

Kasmear o Voresnvar Riomuvarn (1911) 35 Bom 389

—Partition—Partal pirtition—Reynion] Ou of s1x_eo priceners
m a joint Hindn family thres s pasted nadar 2 deel of putition from the re ¢
wha continued jownt as bafore [he Court found on thase faots that the last
three person either continn 1 as before to be co puceners or they must ba neld as
having imm diately ro nnited with o1ch other after exsontng tho deed of purte
tion Inappeal 1t wascontendel that there was no finding by the Court as to
an agrzement o Te nmite or any evidence recordel of such agresmant —

Held overrnling th contention, that tho evidence was that tho co parceners
agreed to effoct not a compl ts but pirtial disruption of thy o) pwrienery that
1n other words three of them sepivated from ths rest ud alo snfer se and that
the latter agreed to continue joint

ArRavDiBal v Hakl Susa Pat (1911) 3> Bom 203

Tll—~Ts. of exp malsl, —dow s estate—Constructson }
A Hindo died leaving a Will by which (infer alsa) he appointed his wife a3
residuary lugatteo n the following words — ¢ As regards whatever may remam
over X appotnt my wife Dhancore as the owner {malil) of tho whoe thereof
The manigement of the property comprisiig the sud resilue wis provided far
by the appointment of two persons naimed m ths Wil and certain other
restrictions were pliced on the management of the property bythe wifs Finally
profvm?in t;vas made for tho further distribution of tho property after the
wite s death

Held that the widow took a widow ’s estate and not an sbsolato estate

The use of the ovpression malil by itself would bo sufficient to give the
widaw an absolute estato but the hnowledgs of tho testitoras to the imedents
of a widow s estato and ths ordinary notions or customs of Hindas 1s to be
considered 10 construtng a Will

MoriLat MITRsLAL v Tre ApvocsTt GEVEDAE OF Boveay (1910) % Bom 279

HOLDING OVEP—Trantfer of Property det (IV of 1882) see 103—Landlord
and tenant—Sub lessee— Aveidance of leose—Vacant possession.

See LaNDLORD anD TRVAKT 333
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IMITATION—Trade Mark—Aband: ¢ Defendants smproperly re
presenting that thesr businecs tobe bustness carried on by plasntsfi- Ingunetion
See Trapr Marx 25

JADMOVFABLE PPOPEPTY SALE OF —Marketable #itle o the ratufoction of
the purchaser s solicrtors~—8p cific performance

See SPECIFIC PERFORMANCF 110
INAM— Resumption— 8t aganst Secretary of State for India—Sust for snjunctron
—Notice—Ciotl Procedure Code (Aet XIT of 1852) sec 424
&ee Crvin Procepury Conk 362
INCOMF ATTACHMENT OF—Guyerath Taluldars Act (Bom Act TIof 1888)

sec 31—Jand Revenve Code (Hom Act T of 1870)—Taluldan tenure—Wanta
lands (at Sarsa)—Alsenated land

See GrsrpsTnm TALUKDPAPS AcT o7
INRERENT POWER OF THE COUPT— Ciusl Procedure Code (det ¥ of 1908)
sec 144—Decree—Interest award of—Discretion of Court—Land Adeguisition
Aet (I of 1594)—Court determning the amount of compensation—Payment of

the amount to clasmant— Subseguent seduction «n emoutd on appenl—Interest
over the excess

See CrviL Proceovre Copr 255

The Court to add a parly af any stage
of the swat for the ends of yustree Y 7

See Crvir, Proceoure Cobe 303

INHERITANCE —Afital shara—Paternal unele s grandson—DPaternal uncle s wrdoto
—Hindu Lar

See Hiwpv Law - 339

INJUNCTION—Ciril Proccdure Code (4t VIV of 1882) sec 42— Suit agamst
Secrctary of State for India—DNatice— Inam—Resumption] The pluntiff an
Inamdar of a villhge was called upon by the Collecior to hand over the manaze
ment of the willage to Government officils on the ground that in the events that
had happened the 1nam had become re umable Ly Goversment. The plamtiff,
thereapor, withont giving the notice required by section 424 of the Oivil Proce
dnre Cede (Act A1V of 16°2) filed a suit agunst the Secretary of State for India
1 Counail for & declaration that he was ertitled to hold the village 1n snam and
for 4 permanert 1njunction re traiming the defendant from resuming the wilage

Held that the suit was 1ad in absence of notice requircd by section 424 of
the Livil Frocedare Code {Act XT% of 1632) quircd by saction 424 o
The term act wused ;m section 494 of the Civil Procedwe Code of 2
relates only to the public officers not to the Secretary of State of 1882
The expression  no suit shill be 1o tituted agamst the Secrefary of State n

Counail 35 wade enongh tonclnde suts for every hind whether for 1munction
or otherwise

Per HEATOX J —Where there 18 o senots mjury ¢0 immment that itean
only be prevented b{ an 1mmedite myunctien o Coust will not be debarred
f om entertaming the smt and eswing the injunction though the e ction
Tequires previous notice 1f st 1s owing to he Immediate need of the njmuction
that the p'mntafi has come to the Court for rebief before giving the requiréa notice
Flower v Local Board of Low Leyton (1877) 5 Ch. D 347, followed.
EECRITARY OF STATE ¢ Gayana¥ RRIsHMARAO (1911) 35 Bom 362
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INJUNCTION—Trade Warl —Imfation— Abande t —TInt Defendant.
wmproperly vepresenting that thew busint s {o be busness carried on by
plamtiffs
See Trapy Marn - 425
INSOLVFN( Y—Debt erteied in schedule #led by Insolvent—Aclnowledgment
See LiyiTaTion Act 83

INSOLVENT—Criminal proceedings  agaynst—Presidency Towns Insolvency Act
(IIT of 1908) «ces 17 103 and 104—Adyudged tnsolvent—Crimnal proceed
sngs agusnst the ansolt ent—Penal Code (Act LV of 1860) sec 121—danction
of Tnsolvency Court not obtained—Jurisdiction of Mag Suit or other
legal proceedings  anterpretation of

See PRESIDPACY Towns INSOLVENCT Acr b3

—e——Thtrd person s property taken in custody by Offictal Assignee—Surt

by stranger—=Cirsk Conrt—Right of sust—Presidency Towns Insolvency Aet (11T

of 1009) sece 7,86

See PrEsipENcr Towss IwsoLvenct Acr 473

INSPECTION OF DOOUMFNTS— tdministration sud—Charge of Soliestors—~
Solscitor & Lion for costs
See SoLiciTor s LIEN FOR COSTS 803
INSTALMENTS—Compromise—Decree tn terms of the compromise— Applicatian for
decree—Terms f the compromse opposed to lawx—Public polscy—Default—Pay
ment of the whnle sum—Dekkhan " Agrienlturists Relief Act (XVIIof1879), sec
158 ¢l (2)

See DFEEHAN AGRICULTURISTS RFLIRF AcT 190

—— Contract—Default sn payment—Wawer—Lffeect of the nawer]
The plaintiff agreed to sell certan lands to the defendants for Rs. 1000
1901 and put the latter m pos.ession ihereof the same day The matenal

stipulafions in the contract were as follows —(1) that the purchaso money

should be paid annuslly by mstalments of he 100 exch on a certain day fised
1n the contract , (2) that in case of defavll in the peyment of the first mmstal
ment on the duedate the pluntiff should be entitled to recover it a8 rent and
sue for possession of the lands (3) that in case of default 1n the piyment of
any three or four subsequent instilments on the due dates the plamntiff should
be entitled to recover possession of the lands and claim the wnpad mstalments
asrent 2nd (4) that oo payment of all the instalments the title to the lands
should be treated s having passed to the respondent by sale but that in the
meanwhile the plaintiff should continue owner thereof In 1908 the plantiff
filed the present sutt to recover pos ession of the lands alleging defanlt in the
payuent of the instalments which becamoe due i 1904 1605 and 1906 The
lower Oourta diemissed the rut on the ground that the plamtiff bad waived the
pavment of the first two instalments, and probably the thud also  On appeal —
Held eonfirming the decree that as to the first three instalments the plantut
dealt with the defendant m snch a way as to show thit he did not nsmt on
payment on the dates fixed 1n the contract that therefore after that course of
condoet he was not ted 1n law 10 enf payment ta the strict
terms of the contract without previous intimation to the defendnt to that effect
Cornwall v Henson [1900] 2 Ch 298, followed

CruigaX © SURA VALAD DABRT (1911) 30 Bors 511

—————————Decrce—Aunard on _arbstration out of Court—Dek! han Agrieul
turssts Relref Aot (XVII of 1879) sec 158

See DEXEHAN AGRICULTURISTS RELIEF Acr 310
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INSTRUMENT OF PARTITION  MEANING OF—Undinded  brothers—
Instruments whereby co-owners dierde property \n severalty—Release—Pariv
t:on—Stamp£ Insiruments whereby co owners of any property divide or
agree to divide 1t 1n severlty are nstruments of parbition

One of thres undivided brothe 5 sgreed to take from the elde t brother the
manager of the family, as s share in the family property moveable and
immoveable a certain eash and bonda for debts dne to'the famly and passed to
the eldest brother a document 1n the form of a release

Subeoyuently one of the two brothers pssed to the eldest brother adoen
ment 1 the form of a release whercby he and the eldest brother divided the
remaining family property by the latter handing over to the f rmer secnrities
for manev

A question haviny arisen as to whethor for the purpose of stamp daty
the said two docaments were to be treated s releas s or instruments of parfition

Held that the documents were mstruments of partition

In 2F Govivp Pavprasse Kayar {1910} 3o Bom 75

INTENTION—Press Act (XXF¥ of 186/) secs 4and o—Declaratim made by ot ner
who took no part in managing a printing press—Publication of a seditions
Book at the presse—Penal Gode {dct XLV of 1860) sec 124 4—Seditson

See PrEss Acr 5o

INTEREST—Ool Procedure Code {Act ¥of 1908) ser 148—Decrez—Tnterest,
atcard of—Discre 1on of Court—Land dequssition det (I o7 1904)—Court deter
ms img the amount of compensation— Payment of the amount to clasmant—
Subsequent reduction sn amount on nppeal—Interest over the excess—
Inkerent powers of the Court] A sum of money br way of compensation
awarded under the Land Acquuntion Act ([ of 1894) and pad into Court was
t1hen out by the claimant Subsequently on appeal the High Court reduced
the amount of compenaation payable to him but made no order 2s to intersst.
Gorvernment th n applid to recoy r from the claumant interest over the excess
drawn by the cluimant from the Conrt

Held thst the mterest clamed should be awarded masmueh as the clarmant
bad had the beuefit of the money belonging to Covernment wn excess of that to
which the High Court held bim to be entitled and the benefit was represented
ot only by the escess wroogly taken by the claimint from the District Court
but a0 the amount of nterest which the exce 3 carmed.

Afooloond Lal Pol v Makomed Sams Meah (*387) 14 Cal 48latp 4% and
Gorind Vaman v Sakkoram Ramchandra (1578) 8 Bom 42 referred to

COLLECTOR OF ARMEDABAD ¢ Lavir Murit {1911) % Bom 6o

Suntfor arrears of wleresi—Morigage milk anterest parily sn kind
and partly wn cash—Interest when payable—Vords amounting fo covenantto
pay year by year—Construttion of morigage
See Morrascr - 337
INTEPIM ORDERS—Prestdency Touns Insolvency Act (III of 1909) sec 95—
Protection order—Prerious decistons on applications for inferim orders—
Discretion—=Practice
See PrrapeNcy Towss InsoTvener Acr - 47

ISSUES—Rauing of —Practice] The practice of rawsing a number of 1ssues which
do not state the =i questions im the suit but onl{ varions subsidiary matt rs
of fact upon which there 1s not agreement batween the parties is very embarrass-
tng  Issues should be confined to questiors of 13w arv.ing on the pleadings and
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such questions of fact as 1t would be necessary for the judge to frame for decision
by the jary in a Jury trial at nin privs in England

We t Evp Warce Coxpavwr » Bepva Warcu Coxrany  (1810) 3> Bom 435

JUDGMENT DFLTOR HAN ING NO SALTABLE INTERLST—Cusl Piocedure
Code (et T of 1903) Order XYI Rule 91—Contract Act (IX of 1872) ecc 18
et 3)—Stamp dct (I10f 1833} sec 3p—Uourt « de—Duscovery that the judgment
debtor A1l no snleible snter st—~Fmlure of conssderation—Siut by auwction
purchaser for possessinn or return of purchise money—Suit not cognrzable by
Small Cautes Court~Unstamped doctment regarded as non existent

See Grem, Y pocrpuse Cobe 29

JUPISDICTION —Ciest Qourt—Swhordinate Julge of Second Class—Bombay Civrl
Court det (XIT ot 1800} sce 2i—urt for declaralson—Declaration {hat an
aloption was rnvalid—Claim calued fur Court fee purprses at Bs 130—Conrt
Fees det TIT of 13:0) sec 7 ol (a0} subely () (d)—Property ex eeding
Rs 60 1n vl —Mak m dan Law—Converts from Hindustm——Custom of
adoption—Burden of proof1 A suit to obtain a declarition that an adoption
was mnalid was valned for Court fee purposes at Ps 130 though the property
afiected Ly the adoption wai more than s 50)01n value It was bro it in
e Gourt aof the Siborlinite Judge of the Second Class whose jurisdiction
e tendel only to swits wvolving clams valeed under Rs § 000 (Bombay Cavil
Courts Act 189 section >4} It was objeeted that the Subordinate Judge had
no junsdiction to entertamn the smt —

Held that the Snubordinite Judge was competent to try the suat

Sangappt v _Shiwhasava (1889) P J p 98 und Bas Rera v Keshaoram
Dulasram (1895) P J p 228 followed

The Mahomelan Law dos not reco,mse adoption Hence wwherea Hindy
1s converted to Mahomedamism thuugresnmptwn 1 that as o nece sary con
sequence of cosversion the law of oY‘hon Teco_ nwed by Hinda Law has been
abandon & by lim He who alleges that the usage and law in question had
be n retatned mast prove 1t
Bar Macuueat ¢ DBar Hizsar (1911) 35 Bom 264

e ————Court—LConsent of the parties as to yurtsdicton—=E8mt of vulue
beymd the jurisdiction of the Court—Trial of swrt—Jurisdiction cannot be
questioned tn appeal—Evidence Act (I of 1872) szec 58] The gamhﬁ‘s filed
5 st for partition 1n the Court of the Subordinate Judge First Class valung
therr clum at an amount which made tha swit trable by that Court alone  The
Judge however made over the trial of the surt to the Joint Subordinate Judge
In the latter Court nesther party rased any objection on the gromad of
Junsdiction  mor Wwas any ssue rawsed relatin, to 1t The trial proceeded on
merits and a decree was passed mn favour of plutiffs The defendant appealed
to the lower app llate Court, where he for the first tume raised the question of
yorisdiction on the strength of the market value stated m  the plunt The
objection wasoverruled  On appeal —

Hel{ that the market value stated 1 the plunt primd facre determined
the Junsdiction

Held further that as neither paty rused any question as to want of
jurisdiction 1n the first Court ond as they by their conduct and silence trested
the market value to be uf the smount sufficient to give jurisdiction to the
Court they diusp nssd with proof on the question by their tacit admis tons and
thus the principle of law laid down 1n section 58 of the Indian Evidense Act
cams 1nto op ration and provanted the resalt of the statement of the market
value 1n the plaint




In GENERAL INDEX

Page
As a rule parties camnat by comsent give jurisdiohion where none exigts
This rule applies only where the law confers no jumsdiction 1t does not
prevent parties from waiving inquiry by the Coutt as to ficts necessary for the
detcrmunation of the question as to juendiction where that question depends
on facts to be ascertained
Jose Axtonio v Frascisco Antosio (1910) 30 Bom 24
JURISDICTION—Zand Acqussition Aet {I of 1838) sec 18-[1=redrtar‘r/ Offices
4ct (Bom IITof 1874) secs 10 and 13—Makarks ¥ afan land— Acguissiron by
Government—Awird—Compensation—Title by adverse possession aganst Vatan
dars-—Collector s cerirficate
See Lanp AcquisiTioN Acr 146
- Majustrate—Order as to disposal of property—0s rppeal o
the Scsstons Court the order lett wuntouched—dApplreation to the District
Maqistrate to rersse the order—Criminal Procedure Code (det 17 o 1898)
sec 520
See CriMInNst ProcEpURE Cope 253
—_—— Presidency Towns Insilvency Act (III of 1909) secs 17 10,
and 104—Adyudged [vent—Crumin 4 agawnst the I
e

ac P
Pennl Code (Aot XLV of 1800) ve  2L—Sanction of Insolvency Court not
btained—Jurtsd: of ag Sust or other legal proceeding

wuterpretatson of
See Presipexney Towws INsonvENeY Aor 63

¢ to recoier p D ? of susl—Appeal—Applisa
tion, for withdrawal of suit twith leme to bring a fresh suit—Cinl Procedure
Qode (Aet V of 1908) Grder XXIII, Order XLI Rule 11

Se CrviL Procepure Copx 261

ROWIL—Lease for 99 years—¥ sllage of Ghatkosper— Alienatd  ovillage—dAqrs
cultural lease—Buldinis erccted by occuprers on ther respective lands—Ertra

t leviod by @ t—Raght to levy extra assessment not parted
with under the Yowl —Bombay Lanl Revenuc Cude (Bom 1ct V' of 1879)
see 8 el (19)

Sie Laxp Reverve Codn 462

T AND ACQUISITION ACT (I OF 1834)—Court determining the amount of com
pensation—Payment of the amount to elaymant—Subseguent reduction sn amount
on appeal—Interest over the crcers—Discretion of Qourt—Ciwil Procedure Code
(det ¥ of 1908) sec 144—Inherent powers of the Court

See INTEREST 253

18—Hereditary Offices Aot (Bom
Act TX of 1874) sces 10 and 13—Maharks Patan l’;ymliﬁAcqmnlm(n 8y

ove Award — Compensnt, Title by adverse possessson agaanst Vatan
dars—Collector s certificate—Jurisdiction] Oertain land with buidines therson
baving been acquired by Government under the Land Acqmsition Aot (I of
1894) the Assistant Collector passed an sward whoreby he awarded by way of
compensations ona_um to the owner of the Lmldings on the land and’ another
to cortain Mahar Vatondars in account of the land being Mahark: Vatsn The
owner of the buildin,s having objested totho award the Assistant Uullector at
the mstance of the objector reforred the matter to the District Court wnder
acction 18 of the Act.
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The Distnet Judge found that the objector had aequired title to the land by
adverse posses 1on anl thus becamo entitled to the compensition on account of
the land as agunst thy Makar claimants  Subsequently thy Collector forwardsd
to the Disnet Comeb a cortificate 1ssued under section 10 of the Herelitary
Qfics Act (Bom Act IIL of 1874) that the order for the payment of the com
p nsition to the objector should be set aside 1n accordince With the provisions
of sections 10 and 18 of the Act Thereupon the District Judgo holding that
he hid no junsdiction to decido whether the property was Vatan or not 1n the
fae, of tha Collector s eestificate cancelled Lus order

The objector having appealed against tho sn:d order

Ield re toring tho award of the District Court that an award under the Land
Acjusiton Act (I of 1894) was not a deoreo or onder capable of exccution
und r the Coil DProcclure Cols (Act V' of 1008) and was therefore not within
ths purnicw of ec 10a 1V of th Herelitary O'hees Ac (Bom Act III of 1874)

Held further that the ward of the District Court wluch was the causo of
the ¢ rtatica o made 1t elear that the Mahars proporty bad been acquired by the
byector by ade s posseswon before th of the p d ar
the wequisi 102 of the [x

nd by Gorernment,

Per Curtim —Even 1f 1t could be said that there was any dangoer of the
pa sing of the ownership by wirtue or m oxecution of a decree or order in the
Land Acquisttion proceedings 1t could not be said that that result was arnved a
without the sanction of { overnment who set the machimery of the Act 1n motion
for the ncquisition of the land

Nelkanth v The Colle tor of Thana (1897) 22 Bom 802 Collector of Thana
v DBhaskar Mahadeo (183%) 8 Bom 264 Rachapa v Amuingooda (1880)
5 Bom, 283 referred to

Lappra Esrauny avp Co v THE Assrseaxt Cortecror Poowa

{1910) 35 Bom 146

LAND PEVENUF CODT (BOM ACT V OF 18719)—Guerath Tolukdars Act

(Bom Adet VI of 1888) sec 31—Twlukdars tenure—Wanta land (af Sarsa)—
Alienated land —Attachment of wncome

8ece GureraTu TaLUEDARS Act

sec 3 ct (19)—Village
of Ghatkooper—howl (lease) for 99 years— ¢ Aliena’ed wllz;ge—-Agrwultural
lease— Burldings erected by occupicrs on thewr respective I Lzira assess
mert levied by Gorernment—Ight to levy cxira assessment mot parled with
under ¢he kowl] The kowl (lease)of the village of Ghatkooper mn the Thana
District grinted by Gorvernment on the 31st December 1R45 for 99 years pro
vded enter alta that the granteo should pay to Government snnually o fized
sum with respect to the land which had already been under cultivation and
¢ that as to waste lauds tho ,rantee lould bring them all into cultivation
within 40 years and on the expiration of that period the full sssessment accord
g to the provuling usago of the country should be collected annually from the
grantee on such land asmight be under cultivation as well as on such quantity
a3 might Temain waste out of the present wastc entered 1n the pnblic accounts
Tho Jowl furtler provided thit In respe of tho abovenamed village you
(grantes) are to cousuder yourself as n firmer thereof Youare therefore to
exercise the authonity vested in farmers by Chapter VI of I egalation A VI of
1827 or such as toay heresfter bo vested 1n them by 1ny new ensotment shall
nlso bo oxerssed by you and 1n the even* of your 3 hng contrary to the above
sa1d enwtments jou will be subject to such punalties as are mow or mav
bercaftor be provufed for by Re,ulations
B 1403—8

97
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Subsequently somo of the oecupints of the village having buslt upon their
respective Iands Government levied extra nss ssment from them under the
provisions of the Bombay Land Revenne Code (Bom Aet Vof 1879) Tho
grantes under the 7ow! himself olauned the right to levv ottrs as essment on
the ground tha* the willa,e was 2n alienated village within the meamn, of
clavsa (19) of section 3 of that Code and was theiefore not lable tu the
provisions of the Code He therofore applied to Cosvernment for a refund
either wholly or m put of the extra a ses ment collected by them and the
Government having 1efused to grant hisiequest he brought a surt against the
Secretary of State tor Indra 1 Council praying (1) fir a declaration that (a) the
exhia assessment 1mposed by the defondant upon lands appropriated for buriding
sttes 10 tha village was illegal (&) the Bombay Land Revenus Code (Bom Act
V of 1879) was not upplicable to the village, sud (c) the resolution of Govern
ment to the effect that the kow! wasagncultural was erroneous (2) that the

fendant be d by a p from levying the extra
assessment (8) that in the event of its being f und that the Government were
entitled to levy the assessment 1t be declared that the plamtiff was entitted to
1 cewve the swme and (4) that the amount »f any recesved by the defendant on
account of Such assesement be awarded to him

The Cowrt dismissed the suit

Held, vn appeal that having regsrd to the terms of the Zowl 1t was a lease of
the revenues of the villae on cortamn conditions The object of the leass was
agricultural ana Government never parted with theiwr rightseo far as the right
to build was concerned

The Zow! was no moro than a lease The Government parted with them
1ghts as lessors m favour of the grantee as lessee and mposed upcn him
certaln conditions noue of which brou/ht the contract within the definition of
the term alientted vilage 1 clau ¢ (19) of section 3 of the Bombay Land
Revenne Code (Bom Act Vv of 1879)

The clan e m the Zoul that the grantee was to conmider imself a farmer of
the willage and was to exerei e the authority vestud m farmers by Chapter VI
of Regulation XVII of 1827 or such as may be hereafter vested m them by any
new enactment shall be exercised by you and you will be sulject to such
penalties as aTe now or may hereafter be provided for by Regulations  brought
the willage within the operations of the provisions of the Bombay Land Pevenue
Code (Bom Act V of 1879)

Harr AspUsLa v SECRETARY OF STATE ¥OR INDIL (1911} 3y Bom 162

LAND REVENUL CODE (BOM ACT V OF 1879) sec 79A—Gwarat Tulukdars
Act (Bam Act VI of 1883)—Collector powers of—Summary evetion—Per sons
1 wrongful possession~Possession under a decree of Ctoe! Court—Duseretion
of Cullector— Jurssdirtson of Csval Court to_exanuns the order] lhe Talukdar
S ttlement Officer of Gujarat 1u excrcise of his powers as Oollector under scotion
"4 of thy Land k venno Code (B>n Act V Of 18/9) anthorized the sucsmary
evieton of o porson who was mm po_es won of land under th desres ot a Cav'L
Coutt Inasut broughy to set aside the order—

I that the povers gien by section 794 of the Land Pevinuo Code 1879
conld only bo exerencd 1n cases of wromsful possceston

ZLId ulso that no finality was given to the Collector s decision by the Tand
Pevenne Code or Gujarat Talukdarl Act and the junisdiction of the Livil Court
to decida whether the person evicted was in rightfal posse sion was not excluded

Tue TALUKDARI SerTLEMENT OPFICER, GUIARAT v UMIASHANKAR
Namsinan Payora (1910) 3o Bom 52
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ANDLORD AND TFNANT—Trfirture elame confuned in a decree—Lrecution
proceeding—Porwer of the Court t aqrint relief] The prineaple that Coarte of
eqaity will no forego thar pawer toprant reliof agunet forfuitur 1n the caso
of not pavment of rent wherethe relatima of the partics sre those of landlerd
and tenint metelr 01 the groun 1 that the agreoment be woen them 1s embodiod
In & decree of ths Conrt applies alike to a smt to enfcrce a d creo and to
proceadings 1 exeention

Krsinsdai v Hary {1208) 1t Dom 1 explmnel
BarLaxzuar v Vitavax € Avrathan (1910) 35 Bom

— S th lessee— froidan a_of lewe—Tacant poesession

~/ lding co r—Tran fer of Irop iy Act (IT" of 1852) sce 108] Tho
Tlu 218 were le sces of a godown for one veir from 1t Apnl 1903 at a monthly
rent. From lst Mar 1303 they sublct it on tho same terms for the remamnder
of their fea s 1y the lefundant who nsel it for storing bags of sugar  On Gth
December the godown was partially destroved by fire and a quantit y of sngar
thirem considerably damaged  Toe defendsnts insurers came 1 to tako charge
of the mlvage bat <oon after soll the remans of tho sugar to G 3, and the
latter then tock pos ewion and continued 1n possession sorting the sugar until
16 h February 1900  Meauwhile on 10th December theplaintiffs had wriiten
to the landlord adrising him of the fire and of their termination of the Jeaso 1n
conwquence  lhe Janilord however ibsisted on their lmbdxty to pay rent
until such tine as vacant pos ession should bepgtiento him The deferdant
in answer to s bill for rent wrot to tho plantils to the effect that he had
terminated bis lease on account of the fire and would not pay more than the
proportionito rent for tho fitst o days of December A owerer vacant
Tos e sion was not given mntil 10th February (on which day G I went out of
posse.sion) the plantiffs sued the defendant for rent and for use and occupatiou

Ileld that the pluntiffs could not exercise their option to terminate the lese
until they put the landlord into possession  If the avoidanco of the lease under
scction 103 (e) of the lransfer of Property Act (IV of 1882) wns effectual
without surrender of vacant posseswon the plaintiffs by faling to give vacant
possession were holding over aftor the termmation of their lease and were liable
for rent under an 1mphed monthly tenancy on the same terms as before  If the
avoidance was ineffectual the lease continued matil put an end to by mutual
consent

Held furiher that the alandonment to the insurers by the defendant was
offected for his benefit, and 1n the abscnce of evidence that the insurers and
thewr vendee G M kept the sugar in the godownin spite of protests by the
defendant the latter (as between the plamntiffs and the defendant) must be taken
to have been in occupation either wnder his original tenancy or under a sumilar
one resulting from s Eo!dmg over

s1p1ck Hasr Boosers v Brosr & Co (1910) 85 Bom

LEASE—Avoidasice of lease—Sub lessee— Parant possessson—Holding over—Land
lord and tenant—Transfer of Property Act (IV of 1882) sec 108

239

&6z LANDLORD aRD TENANT 333

————2Miras; leas by mortgagee s asmgnes without morigagor s consent—Lease
not 10 enure for the ‘benefit of Lhe assignee
See Mortasor
Tillage of Ghathooper—Kowl (lease) for 99 years—* Alienated  willage—
Agricultural lease—DBurdings erected by occuprers on thewr respective lands—
atra assessment levied ly Govesnment—Right fo levy extra assessment noi
parteéi ulalh(.lm)lder the kowl—Bombay Land Revenue Cods (Bom Act ¥ of 1879)
gec 3 ci 9,

See Laxp Revexvn Cope

371
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LIEN—Decres—Ereculion—Attachment— A pplication _to ratse atlachment by a
third person—QCourt declarny lien an ks forour~Property sold subject fo lien—
Third party suwng the auchion purchascr for amount of Lien—Auctron purchaser
can guestion the ewsstence of hen—Cioil Procedure Code (Aet XTIV of 1882)
secs 282 287

See Crvir, ProceprrE CoDe 275

Solicrtor’s lien for costs—Charge of Solicitors—Inspection of documents—
Admsmistration surb

See SOLICITOR § LIEN YOR COATS 352
LIMITATION-—Ezrecution proceedings~—Decrec sn Baroda Couri—Transmission
to Bombay High Court for Application fo execnt "0il Procedure
Code (Act V of 1908), sec 48 and Sck I, Order X YT
§es Crvir ProcEDURE CODE 103

Gugarat Taluldurs Act (Bom Act 171 of 1838) sec 20D—Tulux
dary Settlement Officer manaqing a Tulukdar 8 estate—Creditor submitting ks
elasm—Tsme taken up before the Telukdary Settlement Oficer—Erclusion of time

See GuianAT TALURD1Rs AcCT 824

LIMITATION ACT (\V OF 1877) sgc 10—~TFull—Trustees—Suit by festators
sister for declaration of herrship and ownership of the residue of lestator s estate
~Resulting trust aring by operatwn of law—Ismitation | One Jethsbhat
dsed on the §th December 1889 after having made a will dated the 20th February
1889  The will gave certain legacies meloding one of Rs 300 to the plantifh,
testators sister  Under the will five trustees were appointed and 1t provided s
follows — Out of these five (trostees) Dave Gavmshankar Kushalp and my
nephew (plamtiffs son) Desu Mojual Premanand should both jomn and take
possession of my properties after my death m accordance with the above wil
and with the consent of the remuning trusices they aro to dimpose of the
properties 1 accordance with what 18 written m the above will and should any
outstandings have to be recovered for mving effect to the smd dispo lhons they
are to do the same and I do by ths will give them power to do whatever else
they may have to do to carry out the will

Tn the year 1906 the plaintif having brought a suit for the declarat on that
she was the heir of the testator her brother and as such owner of tho residue
remaining after administering his property under the wall and for the recovery
of the residue a question arose as fo whether the swit was time barred on the
ground that there was no trust declared with regard to the residue and mo direc
1ion piven Yo dwstrionts 1b among hews at law

Hld that the smb waa not time barred and that once the testators properly
was vested i the trustecs fora specific purpose 1t was not necessary that an
resulting trost of the residue which necessanly arose by operation of ltw should
be speafied 1 words 1 the will 1n oraer to bring tt withun the scope of section
10 of the Lumtation Act (\V of 1877)

Mosttar PREVANAND ; GAVRISHANEKAR KusHaLiy {1910) 33 Bom

i

8¢ 14-=Court— Interpretatton— Court
an British India—Court 1n @ Dalive State wn India not tncluded] I'he word
‘Court  ps used 1n section 24 of the Indian Limttation Act (\V of 1877) meansa
Court 1n Bntish Indm, and not a Court in a Native State of India

CHANMALAPA CHE\BASATA v ABDUL VAEAB (1910} 35 Bom 139
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LIMITATION ACT (XV OF 16 °) src 19—Centra et (I of 187%) secs
™ ar? S—Set forecterr w o~ dclm sre gme t 1y d fend1nts Gome th
(a0 sf)afierTas des h—=Dieat) of e def mitetn t Lrovnts glunti®=Tione 1
Gm i ar 1™ trmial Yalage =i h o 1lap Us=an fr m the &th Tanuary
IS0 il e o b O ter Ty Tap Latane Inan was manwged Ty a
Gemar a(ap +1)  liagi Usman d el avorat ot Warch 19 7 and the pantifls
Ladna ke wiad~ecf I st Onth  nl Tune 1003 tla € wmaxts wrote fo
the planalf ay» end stam 1 mentien that h re are moanese dueg
as 10 that J n b wihatever mav bo forrd on propr ace unts to te onlhig 1y
e wou need ne €N ATiaia v anzicly On tre 20tk May 190, the pMaratifls
brovght 2 st azwim L the ma agersof Hap Leman s ¢ tate to reconr o artan
sum of moner (a1 An Arcount rtate |

The def>rlarts lerced the bar of hmitation on the ground that there was no
scknowlelgnent sllu 1 btlvac mpet nt paron

Hell tha th s was not timelarred  The Gyurtasfas letter of tho 2nd
June 1903 wa n ac nowlel.ment wilun the metwnmng of section 19 of the
Limttation Act (AV «f 16 7).

Tie exs £1} nwalun the proveions of sections 203 an 209 of the Contract
Ac (IN of 18°s) The tcrmmation of the Cumnsta s anthonty af 1t did
termmat did n ttake flaco boforo the —nd June 1 0J as the thmhﬂs did not
Lnow of the principa » L ith anlthe Gumadts waz bowd und r scction 2097 to
take on bebilf of hus Lite priweipal all rcvanabl steps for the protection and
prescrvation of the inters ts entrus el to him

Eeramix Hast Yares e Cnosieat T e (1511) 8> Bom 302

Ants 132 144—Vortgage—Third  persen
redeering tl e mortaage at mortgagor 8 desire—Sale by mortgagrr f his rights—
Sale deed unreqrstered—S5 lc deed could be looked at for eridence of payment of
money—3Swit by mortgagor to redecm tgnoring sale— Ltenors vights—Adoerse
po sesston by Lienor—Regustration Act (111 of 1877), sec 17—Luidence det (1 of
18,2) aec 1] The plaintiff mortgaged certan prop rty with possession with
defendant No 1 for Rs 601, on the 4th Apnl 1873 On the _6th November
1878 defendants Nos 210 4 st the 1equest of the plamntiff pud off the mor gago
to defendant No 1 and for the sum so pard and for » forther payment of
Rs B0 the plmnhif eold the property to defendnnts Nos 2to4  Ihe dosu
ment 53 to the ealo was not regmtered but ever mnce the purchase the
defendants Nos 2 to 4 wero In possession as owners In 1907, the plantiff
fled = smt to redeem the morigago of 1873 The defendants Nos 2 to 4
seb up m reply the sale of 1878 and contended that the smit was bared by
lmitation —

Held thot the sale deed bewn,, unregistered could not be looked at for proving
the sale bat 1t co1ld Lo Jooked at as evidence of pryment of maney

Yahadnappa bin Danagpa v Dars ban Bala (1876) P J, p 299 and TFaman
Ramekandra v Dhondiba Erisknass (1879) 4 Bom 126, followed

Held furtter that the redemption baving been wade by the defendants
for the plaintiff with lis knowledgo and consent they became enutled to hold
the property as Lienors and the plaantiff could not recover 1t from them without
paying the amount of Rs 651

Kfah med Shumsool v Shewulram (1874) L T 2T A 17 followed

Jleld furiher that the defendwnts lien was slive for twelve years after
1878 that1s upto thoyear 1890 (Article 132 of the Limutation Act of 18:7)
that when that period expired the lien Wasgome and their possession sfter
that was without any mght snd that their title by adverse possession Was
perfected 1n 1902
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MAHOMEDAN LAW—Adoption ty a convert from Hindwem—Custom of adop
tsion—DBurden of proof] The Mahomedsn Law does not recogmze adoption
tlence, where a Ihnda 1s converted to Mal d the prt
15 that as a necessary q of 1 the law of adoption r d
by Hmdo Law nas been abandoped by hun  He who alleges that the usage and
law 1n question had been retained niust prove 1t

Bir Macnnpal ¢ Bar Hirsat {1911) 35 Bom 264

Jugal rights—Ct

Dower—Prompt dower—Payment of—Reststutwon of con
) ige—Sutt for prompt dover not premature
2fore Under Mak dasn Law the Court may hold that the
whola of the dower 13 es1ble 1n cases where no specific smount of the dower
&ias been deelared exigible and there has been no evidence of what 1s customary
Futma v Sadrudin (1860) 2Bom H (R 201, follaned
Prompt dower (¢ e muaysal) 13 prgable immediately on the marriage tahing
place, and 1t must be pud ondemwud It 15 enly by payment of the prompt
dower that the husband s entitled to consummate the marnage or enforee his
conjugal nights Therefore the nght to rustitution so far fiom bemg a condt
tion precedent to the payment of prompt dower arises dnly after the dower bas
becn pard

Ranee Khey v Ranee B, (1870) 13 W% I 371, followed
HUSSIINKHAR SARDARENAN ¢ Guras Kuaron {1911) 35 Bom 386
—— Gift—DNo estoppel by judgment wn swit commenced after
the gife
See C1viL PROCEDURE CoDE 297

e—————Alznor—Right to sell minors property—Necessity—Bond
fide purchaser willaut uatu-ejy By a deed of conveyance dated 19th January
1604 one N purported to convey on buhalf of herself and her minor son the
pluntiff certun unmoveable property to the defendant for the consideration of
Rs 7000 On the ame day N passed an indemwty bond in fivour of the
Qefendont indemmifying lom aganst the ulum of the pluntiff  The planniff
sued to buve the sard deed of conveyance declared void and for 4 declaration that
tha plamtafl was entitled o the who o of the property purported to be conveyed

Held the pluntiff was entitlel to sueceed on tho grounds that (1) there was
ab oluiely no” evid neo that the sale was in any way nece sary for the mamten
ante of the munor (2) the purchaser was not a boad fide prrchasor withou
notice of the plairtiff s ri hts

{ho puichaser of an estate who takes with notice of o breach of trust 1s 1o
the sanie position as the vendor who comnutted the bieach of trast

FARIRUDDIK ¢ ApDUL Hosseix {1910) 2o Bom 217

BIAMLATDARS COURTS ACT (BOM ACT 1L OF 1906) sees 19 23 02—
Civsl Procedure Corde (Act V of 1908) sec Uo—Possessory snit— Detree of the
Mamiatd 1; g the sub~—Appl o the Colletor— Reviston—Non
mierserence with lejal und regulor findirgs of fact—Entry yn Rerenus Record )
A Collector scting under scction ‘3 of the Mamlitduy Courts Act (Bom
Act 11 of 1'03) 13 not authorzed to inteifere with the findimgs of fact of the
Mamlatdar 1 8 Easse sory suit the findings bein, on therr face legal snd
e, ulir and arrived nfter a consideration of the evidence on record

The provisions of clause (2) of section 23 of the Act which evspower the Collector

tonterfers by way of revision when he considers any proceeding, finding or order
an s suit tobe 1mproper mu t he huvmonized with the provision in clgu e {J) that
there shall be no appel from any order passed by a Mamlntdar
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Semble the word “amproper 1n elsuse (2) of section 23 of the Mamlatdars
Courts Act (Bom Act IL of 1906) has mo difftrent meimng from the word
arregular occurrin,. 1u the expre sion ¢ nrregulanty 1 section 115 of the Civil
Procedure Code (Act V of 1908)

The entry of a person’s name as owner or occupier 1n the books of Revenus
Authonties 18 not 1n 1tself conclusive endence exther ok title or possession

Fatmn Lom Nubi Sakebv Darya Saheb (1873)10 Bom H C R 187 at
p 179 and BRagop v Bapups (1888) 13 Bom 75 referred to

Kasmrnay Mansive » Raragay (1911) 34 Bom 437

MARKETABLE TITLE—Sale of symmoveable property—Marketable title to the
fa of the purch s solacst Specific performance

See SPECIFIC 1 EEFOBMANCY 110
MARSHALLING OF SLCURITILS—Vortgage—2Rortgagee fusling to pay a part
of congideration as provided sn the morigage deed—Iwilurs of consideration—
Suls queat puyment cannot be taken as part of mortgage debt—Transfer of
Property Act \IV of 1832) secs o3 81 83
See MonTaAGE 395
MANM-—~ACTI0O PERSONALIS MORITUR CUM PERSONA—Mazum
applies to actions 1n tort—No application fo actsons where contractual obligation
tmplied by law—Government—I'mployment of shroff to accept Babashas cosns—
Bkroff accepting Shikkas coins nstsad—The “coms accepted, by Mint officers—
Loss to Government—Measure of damag 4 or ratsfication by
Government
See AcTi0 PEESONALIS MORITUR OUM PERSONA 12
BINOR AWARD BINDING UPON—Arbitration—Award—Bons fide mistaks
of law comm tted by arbitrator—Minor party recesving a smaller share

See AppITRATION 153

Sanct

Comp: of Court not obtayned—Compromise not bindsng on
munor—Croil Procedure Code (Aet XIV of 1832) sec 462

8ee CrviL Procrount Cope 822
Malomed: Tught to sell minors properly—Necessity—Bo o fide
purchaser without nofice
See Mamoxepavy Law 217

Security for costs—Cioid Procedure Code (det ¥ of1908) Sck I Order
XXV, Rule 1—Practice

See PracticE 339
MISJOINDER OF CAUSES OF ACTION—Suit by @ Makomedan to recorer a
Portion of a house—Prior muts with respect to other portions—Res julicata—
Urft—No estoppel l:ly Judgment wn smt commenced after the gift—Iruity sn
estate—Croal Procedure Code (det XTIV of 1832) secs 13,41 (b)
See CrviL Procepure Copz 297
MISTARE OF' LAW Bl ARBITPATOP~drbitration—drward—Bond fide wmus
take of taw $ by arbitrat Minor party veceiving o smaller share—
Avard binding upon the mnor
See ARDITRATION 153
B 14039
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MITAKSHARA~Tnkenitance—Palernal uncle s grandson—Paternal uncle s widow
—Hindu Law
See Hixpu Law 889

MORTGAGL—4 of smortgage—Appl of rule of damdupat—
Transfer of Property Act (IV of 1882) sec 2 (d)] The fuot that the per on
entrtled to sue on a mortgage happenes by asnignment to be a Parseo cannot affec
the (Hindn) mortgagor s right to claim the advantage of the rule of damdupat
1f 1t existed when the mortgage was entered ynto

Tt 1s not proper to infer that because 1t has been expressly enacted that
nothing 1 Chapter IT of the Transfer of Property Act (IV ‘of 1882) shall
be desmed to afect zny rule of Hindu Law, the Leglature has deprived
a Hindu mortgagor of the protection afforded hum by the rule of damduprt

The night of a mortgagee to sue for his principal and mterest 13 a mght
ansng from a contract and must be taken to bo mads subject to the usages and
customs of the contracting parties

JeRwWaNBar ¢ MANORDAS LACHMONDAS (1910) 35 Bom 199

—_— Cwil Procedure Code (Aet XIV of 1882), secy 268 274—Debt—
Tmmoveable property—Erecutson of money decree—Attackment] Where a deed
of mortgage with possession provided that the mortgages was to enjoy the profits
1n lieu of interest for ten years and was to be redeemed on the expiration of the
torm by payment of the mortgage money

Held that the document created a purely usofructuary mortgage

Held further that 1n the case of a usufructuary mortgage there was no debt
payable by the mortgagor to the mortgagee which conld be attached 1 esecution
of o money decree against the assizuee of the mortgagee and that section 268
of the Cavil Procedare Code (Act NIV of 1882) was not applicable to such a case
The procedure should be by attachment under section 274 of the Civil Proceduie
Coda of the interest m 1mmoveable property and its sile according to the
provistons of the Code

Tarvady Bholanath v Bav Kask: (1901) 26 Bom 300 explamed
Mavizan Bancnop v MoTieEar HEMaBAAT (1911} 35 Bom 268

e Clnsent decrees between morigagors and mortgagee— Jornt manage
ment—Equal duissson of rent and prod: -Pyrohil aganst p
Morlgagee competent to grant mrass lease— Mortqagors to,f” one fourth of the
nozarana (present) Rights of the gag conveyed o the mortgagee—

7

by by sn fuvour of ks
lgag gag gag
Susz by equttabl, bgag Decree— Lzrocut: Auc{:‘an, h
put sn possession—duit by donces under the settlement—Donces entitled fo
‘possession—Rughts of the parties lo be worked out by amscable settlement or by a
Suit by rep of auction A to recover one fourth share
byﬂzrtmon—Plamh[fu entstled lo possession of tTs skare as tenants sn common
= Miran lease by mortgageds asnignee without mortgagor « consent— Lease not
to enure for the benefit of the as.nyneeg The owners of certain land mortgaged
it to S In the year 1866 consent deirces Exhibits 67 and 58 were passed
Detween the wmortgagors and the mortgagee 8 The consent decrees provided
that bodu parties should jointly carry on the management of theJand each betng
entitled to half of the produce and rent that the land atself should not be
partitioned that 8 was competent to grant a mirassleas provided the nazarena
(present) accepted wa not less than Ps 500 nnd that the said na.arana should
be dinidid between tho mortgagorsand S 1n the proportion of } and § respeet
hy b 1

wely  Tho s21d rights of the weie by them

o 'y
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to S for conmderation, Exhibit 64 Afterwards § in Apnl 1891, deposited
Exhilnt 64 by way of equitable mortgnge with two persons In October 1891
S ettled the property which was subject to the eqmiablo mortgage on ks
relatives T and ML In 1892 the two equittble mortgagees sued S to recover
the r eqmitable mortgige debt and got o decreo against the property equitably
mortgaged and sganst S gt;mmnlly The property was put up for sale 1
execution and purcha.ed by for Lis, 545 which (covered the clam of the
equitable mortgagees J and DI cbstructed ihe anction purchaser H n his
attempts to obtain !E‘os ession_and therr ob truction having famled they brought
asmtaganst H  The final decree in the swit made 1 declaration that as agamst
H.,, J and 3 were entitled to the properties and ther possession subject to H 8
night conveyed to the mortgagee § under Exhibit 64 and subsequently purchased
by H andthat the rights of the parties as thus declared must be worked out
by amicable settlement between them or by means of a separate swit

The plawtiffs ns executors under the will of H deceased who was deprived
of po sesston under the aforesaid decree having brought a swit agamss the
sssignees of J and Al to recover by partition } share of the land, the lower
Courts dismissed the smit for the recovery of § share by partitton on the grounds
that the clause in the consent decrees, Exhibits 57 and 58 affected to pr habit
partition

On second appeal by the platatiffs

Held roversing the decree that thou h the plamntiffs as tenants in eommon
would be entitled to partition yet by vartne of the consent decrees they were
estopped from exercising such right

Held further that though the consent decrees did empower the mortgagee §
to grant a murasi lease without the mortgagor s consent, yet this power did not
enare for the benefit of his assignee

Oowasyt TEMOULIL v Krsanpas Tricuupas (1911) 3, Bom 871

MORTGAGE~—Construction of mortgage~2Mlortgage with wnterest partly in kind

and parily sn cash—Interest when payable— Sutt for arrears of interesi—TWords
amounting to covenart fo pay year by year] In this case thawr Lordships of the
Judietal Committee held (reversing tge decistion of the Iigh Court) that on the
true construction of the mortgage there was clearly a personal covenant to pay
interest on the mort,age money from year to year and that the smf, which was
for arrears of 1nterest was therefore mamtainable

Maparra HEGDE 0 IlamxnrsuNs Naraman (1911) 3, Bom 327

-Decree on E; sale—Procesds fietent to satisfy

£

decree—Altackment of mo“'tf]’agor: other property comprised sn redemption
decree for the recovery of the Balance— Property attached to be sold—Transfer
of Property Act (IV of 1882) see 99— Repeal—Crral Procedurs Code (det ¥ of
1908) Order XXXIV Rule 14

See Civit Procepure Copr 248

-Mortgages farlang to pay a part of consideration as provded n the
g ,f.i d—Falire o consderatin— Subsey s m;ntemmwt be taken
as part of mortgage-debéi—Transfer of Propert e of 1882) secs 56 81
BS—JInﬂImllu{’qf cemnhn]afInI;B:JGPGymartgnged some lands (Seral
Nos 1--10) fo V “for Rs. 400" of which Rs 200 were pud m cash and Rs 200
were to be paxd to N a prior mortgagee 'V having farled to pay to N, G sold
to defendant No 5 some of the lands mortgaged {Serial Nos 6—10) and other
property and redeemed N s mortgage by paysng Rs 200 to um. Subsequently
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V paud Rs 200 to G Shortly afterwards G mortgaged some more lands (Serial
Nos 1 3 4 and o) to defendant No 4 for Rs 400 ‘The defendant No 4 sued
on his mortgige and obtuned 2 decree agamst @ In execution of the decreo
the lands Sersal Nos 1 3, 4, 5 were sold and were purchased by defendant
No 4V then sued on lus mortgage treating 1t 1s one for Rs 400 to recover
the amount by s2le of all the ten numbers The lower Courts fecogmzed V s
mortgage only for Rs 200 #id granted him o decrce anthorizing hum to proceed
agamst Serial No 2 alone and 1f the sale proceeds fatled to satisfy s clum, to
proceed against the other sorial numbers which were sold to defcndants Nos 4
and 5 Onappeal —

Held, that V was not entitled to treat hus mortgage 25 one for Rs 400 sice
V having failed to pay Rs 200 to N crther at once or within a reasonable time
there was partial farlure of consideration for the mortgi e and the subsequent
gayment of Rs 200 to G by V could not serve 1n law to undo the effect of that
atlure 80 ag to projudics the rihts of defendant No &

Held further that the Court hid power under section 83 of the Transfer of
Property Act (LV of 1882) to pass in such a smit s decree for sale ordermng that
iu diaéault of G paymg the mortgaged property or a sufficient pmt thereof

9 80

Per Cursam —Tho provisions of section o6 of the Trnsfer of Property Act
11882 apply only a3 between & seder and his buyer not as between a mortgagee
of the seller and the buyer

SUbBAYa BIN VENRATESH 9 GANPA (1911) 35 Bom 892

MORTGAGE~Thard person red the mortgage at morlgagor & dessre—Sale b,
morlgagor of ks rights—=Sale deed unrequstered—Sale deed could be looked at
Jor evadence of payment of money—Suit bfy ‘mortgagor to redeem 1gnoring sale—
Taenor 8 mght—Adverse p Regustration Act (IT1 of 1877)
sec 17—Tvidence Act (I of 18,2) “sec Ol—Tumtation Act (X¥V of 1877)
Arts 132 141] The Ehmhﬁ mortgaged certan property with possession with
defondant No 1 for Rs 601 on the 4th Apnl 1873 _On tho 26th November
1878 defendants Nos 2to 4 at the request of the plamntal pard off the mortgage
to defendant No 1 and for the sum so pad and fora farther payment of
Rs 0, the plaintsff sold the property to defendants Nos 2 to 4 The document
as to tho sale was not regusterod but ever sineo the purchase the defendants
No 2 tod were n possesyon as owners  In 1907 the plamtiff fil d o swt to
redeem the mortgage of 1873 The defendants Nos 2 to 4 set up in reply the
sale of 1878 and contended that the suit was barred by hmitation —

Held, that the sale deed being unregistered could not be looked at for proving
the sale, but 1t could be looked at as evidence of payment of money

Makadnappa bin Danappa v Dars bin Bala (18:0) P J p 299 and Waman
Ramehandra s Dhondsbe Erashnaps (1879) 4 Bom 126 iallowed

Held, further, that the redemption having been made by the defendants
for the plamtiff with bis knowledge and consent they became entitled to hold
the property as lienors and the plamtiff could nob recove 1t from them without
poying the amount of Rs €51

Aakomed Shumsool v Shewuhram (1874) L R 2T A 17 followed

Jeld, further that the defendants lien was alive for twelve years after
1878 that1s up to the year 1890 (Article 123 of the Limitation Act of 1877)
that when that penog expired, the lien was gone and their possession after
that was without sny right and that therr title by adverse possession was
perfected 1n 1902

Ramchandra Yashvant Sirpotdar v Sedashwe Abays Sirpoldar (1836) 11
Tom 422 expluned.

Saxpn0 BIN Hamaaxta ¢ Nama g1y NABATAN (1911) 8 Bom. 438
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Cuil Procedure

MORTGAGEE~—Court sale 1n execuly Certsfied  purch
Code (Act IV of 1882), sec 317, (dct ¥ of 1908) sec 66
Sece Civie ProcEpure CopE 842

SUIT FOR POSSESSION BY—Delhian Agriculturists Relief
Act (XTTII of 1879)—T ofe of an agricwlturisi—Status— Proyer for payment
of princspal and anterest at certasn rate—Decree—Payment of Prancipal and
wnferest— Payment of interest at certarn rale till the principal 1¢ doubled—Con
tractual relation not superseded by the decreo—Redemption surt—Accounts
Sce DERROAN AGrIcULTORISTS PELIEP AT 204
MUNICIPALITY—Notice of new buslding—Re constructing side wall of @ house on
ste old foundation not necessanly new burlding—DBuilding, snterpretation of—
Bombay District Mumerpal At (Bom Aet TI1 of 1901) sees 3 (7) 96
See DrstricT MuNiereL AcT 412

emr—DPermission of the Munierralsty—Buslding a wall whick had
Jallen down~ Absence_of vermission—Vaterial reconstruction—Daistrict Muns
espal Aet (Bom Act 111 of 1901) sec 96

See District Monicreal AcT 236
Recl of the bed of a tank for Wumicipal Cotton Market—
Dusmage caused to platntiffs gwdx by sudden and criraordinary heary ran—
St for damages agamst Hubls Huniespality— Burden of proof as to neghgence
1 the reclamation work ~Swuit not mawmtainable—Vis wrjor—Distriet Sluns
erpal Act (Bom Act I1T of 1901) secs 50 54

See DisTRICT MuvicTPan AcT 492

NARVA MOITGAGE OF—Cunl Procedure Code (Act XIV of 1982) s ¢ 424 —
Aotsce—Dhagdars and Narvuddry Act (Bom dct V of 1862) sec 3—Uortgage
of a narea—Collector declaring the mortgage smalid—Sut agarnst Collector
tcithout notice

See BEAGDARI AND NARVADARI Acr 42

NAZABANA—origagors to get one fourth of the nazarana (present)—Rights of the
mortgagors canteyed to the 2, — b

b; 4
Setflement by mortgages wn favour of Jus relut Surt by equitable movigay
—Decree—Execution
See MoxTaAGE an

NEGLIGENCE—Zubls Munierpality—Reclamation of the bed of a tank for
Mumeipal Cotton Market— Damage caused to plantyffs goods by sudden and
extraordinary heavy ravn—Surt for damages agmnst Municipalily—Burden of
proof as o negligence an the reclamation work—Swit not marrfuinable—3is
Mypor—Duatriet Muicspal Act (Bom Act I1I of 1901), secs 50 and 64

Se¢ Districr MUnICIPAL AcT 492

———e ————Sale of propeyly in possession of a third person— Person 1n posses

s10n clarmarg fo be owner—The vendor a b de 13 purch
See VENDOR AND PURCIHASER - 269

—_——

Suit  aganst Tramway Company—DPassenger enfersng car
chile tn motion—Contributory negligence

T iought an schion agamst the Tramway Company clummg damages
for imjunes sustaned by lim by reason of the LgmpZnysnealﬁ,;enceag;
alliged that while attempting to bowd & stationary tram car the cor was
suddenly started at a signal given b{ the conductor and the footboard talted
and  slipped mdeways from bemesth T s foob 1n consequence of which
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T lost his balance, was thrown to the ground and lus right foot was
mjured

H/3 dismssing the smit that the footboard was not loose and that T s
fall was due to s attempting to enter a car while 1n motion and was not due
to any fault or defect 1n the fixity of the beard

Per Curiam —Whether thre 1s a Byelaw or there 15 notz Bye lawto
that effect the fa t remnws that 1f a pas enger chooses to attemps to enter or
leave o movung car he does o at his ownmisk It 13 not what & prudent or a
reasonable man should or wonld co and if he does 1t and sustains injury while
m the act of so doing 1t would bean accident or a misfortune for which the
defendant Company would 1n no way be liable

TexvLIr Jauserr v Bowsay Enecreic SureLy axp Tramwars Courryy
Liniren (1411) 3> Bom 478

NOTICC—Bona fide purchaser without notsce—Minor—Right to sell minor s pro
perty —Necessity—Makomedan Law

See Manouep N Law

——————Cwil Procedure Code { dct XIV of 1883) sec 424—Surt aganst Govern
ment—Bhagddrs and Narowdurs Act (Bom Act ¥ of 1863} see” 3—Mortgage of
Tsd

217

a narva—~Collector detlaring the tgug Suit aganst Collector
without notice
See Crviv Procepuzr Copk 42

————Doctrine of constructive nofice—Transfir of Property Aet (IV of 1882)
secs 3 and 41
Sece TPa\srEe or PRoPERTY Act 312
——————8ut against Secretary of State for India—Sust for sazunctron —Inam—
Resumption—Cunl Procedure Code (det XTIV of 188 ) sec 424
See Crvin ProcepURE CoDE 362
NUISANCE—Intian Penal Code (et XLV of 1460) secs 233 114—Obstruction
sn public way—Toy shop on & itreet —Ezhibition of toys in the shop window—
Collection of eroud of persons an street~—Obstruction
See Pevar ConE 363
OBSTRUCTION—70y shop on a strest—Exhibition of toys wn the shop window—
Collectson of crowd of persons wn street—Obstruction 14 public way—Indian
Penal Code (Act XLV of 1860) sees 283 114
See PrNaL Oopr 368
OFFICIAL ASSIONEE—Third person s properly taken i custody 3y Officral
Asngnee—Suit by stranger—Giol Court—Right of sut—Prendency Towns
Tnsolvency Act (111 of 1909) secs 7 8€

See Presiopncr Towns INsoLvercy Acr 473
GNUS OF PROOF—TFhere neglgence alleged
See Disteter Municrean Act 492

OPUER PLFUSING TO COMMIT 10 SESSIONS COURT APPEAL AGAINST
=Cryminal Prou dure Code (Act V- of 1808) sec 200— Magust ate—Inguiry—
The case not comitted to the Court of Sessions for want of sufficient gmunz—
Appeal agasnst the order— Order reversed by the Scanons Judge—Commitment
swhen to be made—Duscharge of accused -~

Sco Cenuvar Proceourr Copt “163
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PARTIES CONSENT OF TO JURISDICTION—Jurisdictton—Couri—Consent
of the parties as o gurisdictton—Suit of value beyond the jurisdiction of the
Court—Tral_of sut—Jurssdiction cannot be quetlioned 1n appeal—Evidence
Act (I of 1872) sec 58
See Evipence Act 24
w——a-e—JOINDLR OF—Partition surt—Death of a party—Abatement— Appls
eatton to set ande the abatement—In a partition swit all parties should be before
the Court—Inkerent power of the Court to add ¢ parby at any stage of the swst
Jor the ends of yustice—Cinil Procedurs Code (det ¥ of 1908) Order I Rule 10
See Crv1r ProcEpURE CoDE 303
Surt relating to public religious property—Ejectment
of trespasser—Party of sut—Practice and procedure—Civil Progedure Cods
(et TV of 183.) “sec 530

See Civin ProceEpves CodE 470

PARTITION —4greement not fo partitson

See MonTascr 371
Hyndy Law—Partual paristion—Re union
See Hrspu Law 293
Undwvrded Eroth Instruments whereby co owners dinde property
15 severalty—Release—Stamp
See INSTRUMENT OF PARTITION 15

PARTITION SUIT—Cuwil Procedure Cole (det V of 1908) Order I Rule 10—
Lamtation Aot (IX of 1908) Art Lil—Death of a party—Abatement—
Applscation to set ande the abatement— Limtiation of sizty days—TIn @ partition
suit all parties should e before the Court—Inkerent power of the Court to add a
party at any stage of the sust for the ends of justice] On the 5th Apnil 1892 the
plawntff obtaned a decree for partition and died 1n October 1843 Jeaving him
surviving a munor son  who a‘tained majonty in February 1907 At a very 1 te
stage of the execntion proceedings the son made an application on_ the 16th
Aprit 1810 for the 1sue of a commussion to effect putition according to the
nghts declared 1n the partition decree

Held that as soon a3 the Cinil Procedure Code (Act V of 1908) came into
force the suit abated eo far as vegarded the applicints father who was a party
and the applicition to set aside tho abatement by sdding the npplicant as the
logal representative of the deceased not having made within sixty days under
Article 171 of the Lumitation Act (IX of 1908) the application was time-

arTe

Held further that ma partition smt all the ﬁuhas should be before the
Court and ¢ha* there was nothing 1o the Civnil ? rocedure Code (Act V of 1908)
lmiing or affecting the inherent power of the Court {o make such orders as
mght be necessary for the ends of justice

Lagmyrcnaxp Rewacuaxp ¢+ hacnousnar Guiascmawp (1611) 3o Bom 593
PATUPLR—Sust sn forms pavperis—Settlement of sust out of Court—Qourt passing
n0 order for payment of Court fees—Government applying for the pryment—

2 ractice and procedure—Civil Procedure Code (et V of 1908) Order YANIIL,
Rule 13—Cieal Procedure Code (Aot XTIV of 1882) sec 412

See C1viL Procepuse CopE 43
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PENAY, CODE (ACT XLV OF 1860) sec 75—Criminal Procedure Code (det ¥V

of 1808), sec 565 —TPhepping Act (IV of 1909) sec 3—Sentence of whipping
only passed on accused—Order to accused to notify ks rendence—Validity of
the order ] Section 565 of the Crinnmal Procedure Code (Act V of 1898) must be
sinctly t 'he order lated by the section can ouly be made at
the time of passing sentence of transportation or 1mprisonment upon a convict

1t connot be made where the Court, instead of prssing fhat sentence, passes a
sentence of whipping

Exnreror ¢ Foras Dirvs (1910) 35 Bom

124A—~Press Act (XX TV of 1867) secs 4
and b—Declaration made by owner who took no part sn managing a printing
press—Publication of a Seditious book at the press— Sedition—Intention
The accused made a declaration under Act XXV of 1807, section 4 that he was the
owsoer of a press called The Atmaram Fress Beyond this be took mo part
1n the management of the press which was carried on by another person A book
styled ¢ Ek Shlok: Gita was printed st this press [t was a book that dealt to
a large extent with metaphysics shllosophy and rehigion It al o_contawmed
seditious passages scattered among discussions of religrous matters It was not
shown that the 1ccused ever read the book or was aware of the seditious pissages
1t contmned The accused was convicted of the offence pumshable under
section 124A. of the Indian Penal Code 1860 as publisher of the book On
appeal

Held by Chandavarkar, J that the cumulative off ct of the surrounding
circumstances was such 18 to make 15 umprobable that the nccused had resd the
book or that he had known its seditious object and that the evidence having
thus been evenly balanced and equivocal s reasonable doubb arose as to the
guilt of the accused, the benefit of which should be given to hum

Held by Heaton J that befors the accused could be convicted under
section 1244 of the Indian Pinal Code it must be foned that he hai an
intentun of exating disaffcction, and that the evidence foll very short of
proving the intention

Per CHANDAVAREAR J—A declarstion made under section 4 of the Press
Act 13 1tended by the legislature to have a certamn effiet nimely that of
fastening _responsibality for the conduct of the press on a person deelaring m
respect of matters where public interests are wivolved llence where a book
complumed of as ssditions or libellows 1s printed mn n press the Conrt
performing the functions of a jury may presume that the owner had a hand
in the printing and was awaro of the contents and charicter of the book
But whether such a presumption 13 warranted m any mdwidnal ca e must
depend upen its own facts and eiroumstances The presumption however 1s
nnbc iuncluswo 1t 18 not one of law, but of fact, and 1t 15 open to the accused to
rebat 1t

Euresor v SuaNEaB Sneipisexa DEv (1910) S5 Bom

283 114—~Obstruction 1n public way
—Toy shop on a street—Lrhibition of toys in the shop window—Cullectson of
erowd of persons tn street—~Obstruction | The aocused who hed ot ¥ shop m &
publio strect exlubited m the_window of the shop overlooktn, the street
certain clochworl toys during & Diwali festival The rosult of tha exlubitien
was that thousands of p ople collectod on the road to witness the toye there
wore dangerous rushes 1n consequence, p ople were hnxled dowaand great
obstruction and dang r were caused to those usin, the roal  On theso facts the
accused were convicted of offences pumishable under secttons 233 and 114 of the
Indian Pensl Codo

1

]

7
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Held wpholding the conviotion, thal there were obstruction dangerand
1njury to the persons uaing the pablic way which amounted to a public nuisance
and that the efficient causo of the nuisance was the act of the accused

Ordinanily, every shop-keeper has a night to exhibit lus wares in any way he
hles mn his shop but he must exercize the mght so as not to canse annoyanee
or nuisance to the pubhe.

Attorney General v Bngton and Hove Co operative Supply Assocation
[2900] 1 Ch. 276, followed e

Exrrror ¢ Noor MaHoueD (1911) 85 Bom 868
PENAL CODE (AOT XLV OF 18601—sec 421—Presidency Towns Insolvency Act
(ZIT of 1909} secs 17,103 and 104—4djudged tnsol: Cruminal procecd;
against the I Sanction of Insol: Court not ob d—Jurisdict:
of Magistrate— Surt or other legal proceedsng wnterpretation of ] A person
1 mcolvent cirenmstances applied to the Insolvent Debtors Court at’ Bombay for
relief under the provi ons of the Presidency Towns Insolvency Act 1909 and
was adjudicated an msolvent  Ten days later, a croditor of the insolvent without
having obtained any sanction from the Iusolvent Debtors Court filed a complamt
agamst the insolvent i the Premdency Magistrates Court for an offence
punibable under section 421 of the Indian Penal Code 1860 Tt was contended
that the Magstrate had no d to entertain the laint

Held that the Magustrates diction to try the 1 for an offence
under section 421 of the Indian Penal Code 1860 wasnot taken away by any
thing contained 1n the Pres:dency Towns Insolvency Act 1909

The expression ¢ or other legal proceeding 1n section 17 of the Presidency
Towns Insolvency iet 1909 coming after the word ‘smt a word of more
himited application must be construed oo the principle of gusdem generss
It therefore includes only proeeedings of a civil nature

Eumperor v MorsmaNgik HariNanp Boar (1910) 35 Bom 63
PQSSESSION—~By Agent—ILimtation Act (XV of 1877), Arte 142 and 144—
y)! D, ‘.7/‘

Suit to recover

as an n‘gmt of —Decree by the mnors on attaining majorrty
aganst the agent for posseasion of the properiy—Decree not exccuted and barred
Byl (gent fully d d by athrd p Money decree

against the original owners— Decree-holder seeling to attack property—
Adverse possession~~Civil Procedurs Code (det A1V of 1882), sec 283
See LnnraTioN Acr 7

e Lamitation Act (XV of 1877) Arts 143 and 144—8uit to recover
P Dasp —D of p P as an agent
of mnors—Decree by the minors on attaming majorily agasnst the agent for
passession of the property—Decrce not executed and barred by limilation— Agent
wrongfully dispossessed by a thard person—DMoney decree agasnst the orgnal
owners—Decree kolder sseking to attack property—Adserse possession—Cinil
Procedure Code (det XIV of 1882), sec 283

See Lautrarrov Acr 7
Suit to Purchass by decree-kolder—Transfer of Property
et (IV o 1882) seo. 90— Ezecutsonr Lomstation det (I of 1008) Art 155

Cavil Procedure Code (Aet V of 1908), sec 47

Bee O1vin Procepuze CopE 452

POSSESSORY SUIT—Decres of the dar dusmisting the surt—Appl: fo

the Collector—Revisson—Non wnterference wsth legul “and segular findings of
Jact—Tntry sn Revenue Record—Crerl Procedure Code (et 7 of 1908) s ¢
115—Alamlatdars Courts Act(Bom IIof 190b) secs 10 23 me

See Manrarpars Covkzs AcT 487

D 140310
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PRACTICE—Civil Procedure Code (Aot XIV of 1882), sece 276 295, 320
825A—Ezecution of decree—Attachment of property—Transfer of execution
proceedings to Collector—Property re attached wunder another decree between
same Second 7 7 transferred to Collestor—Clavm
under the first decree satisfied by compromsse—Qollector asked fo refurn
the darkRast as dssposed—Judyg debtor alwenabing the property—Clawm
Jor rateable distribution under another decree —Clams enforceable under
the attachment—DBalls of Sale Act 1878, sec 8 ,

Ses Crvizn ProcEDURE CoDE 516

J— Cy1l Procedure Code (Act Vof 1908) Order XX T, Rule1—Decree—
Payment of money ordered on a fired date—Delay sn making payment eato
Court ounrg to elosing of Court—Payment on the opening duy—Generul Clauses
Act (X of 189T) sec 10—Practsce

See Crvat Procepure Cobr 85

o Magrstrate—Order as to disposal of property—On appeal to the
Sessnrons Court the order left untoushed—Application to thi'fiutmz Magsstrate
2o revase the order—Jurssduction—Notice to the other ssle—Criminal Procedire
Code (det ¥ of 18¢8) sec 520

See CRIMINAL PROCEDURE CODE 253

e Pressd ency Towns Insolvency Act (I1I of 1909) sec 25—Protection
order—Prevsous decisions on applications for interum orders—Discretion

Ses PEESIDENCY ToWNs INSOLVENCY ACT 47

-Procedure —Citsl Procedure Code (det V of 1908), Order ¥ Rule 25
—Servsce of summons By regustered post on defendant ressding out of British
India—Summons returned marked ¢ Refused to take -—Greneral Clauses Act
(X of 1807) sec 27] A summons was sent by registored post addressed to the
first defendant at Navalgarh in the State of Jatpur and purported to be sent yn
accordance with the provisions of Order V, Rule 2o of the Cinil Procedure Code
fAct V of 1908) g‘ba cover was returned with an endorsement 1n the vernacnlar
which was translated as follows — Refnsed to take The bandwritmg of
Chunlal postman ¥’

Held that as 1t appeared that the cover was properly addressed to the first
defendant and had been 4 duly stamped ‘and pysted the Court was
entitled to draw the inference indicated 1z section 27 of the General Clauses
Act and to hold that there was sufficient service

Per Cursam —The only tule, if 1t can be called a rule to balad down 1s
that the Conrt must be guided 1n each case by its special circumstances as to
how far 1t will give effect to a return of & cover endorsed refused’ or words

to the Iike effect
Jagannath Brakhbhauv J E Sassoon (1893) 18 Bom. 606 distingmished
Barvray Bauxsssen o Bar Paxvazar (1910) 3> Bom 218

~————Rauning of 1ssues] The practice of raising a number of issues which
do not state the mam questions 1 the swit but only varions subsidiary matiers
of fact epon which there 1s not agreement between the parties 13 very embarrass
mg  Tssues should be confined to questions of law srising on the pleadinse and
euch questions of fact as 1t would be neccssary for the jadge to frame for decision
by the jury 1m a jury trial at ses prave 1n Eng
Wit Enp Warcn Coxpany v Benva Warcu Cowraxy  (1910) 3o Bom. 425
;
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PRACLICE—Redsmption stit—second sust sn epectm né—TPes Judicata—Court—

Discretion—In eectment sust a decree for vedempt, can be passed—Cinil
Procedure Code (det V of 1908) sec 11 expl IV'] It s the practice of the
Bombay High Court to pass o decres for rederaption 1n a case in which the
plamntift has eued i1n gjestment That 1s purely 1n the exerciso of the Court s
diseretionary power and 1t can lardly be mamtmned that the plamtiff fauling 1
an ejectment sutt ought to pray for the alternative relief by way of redemption,
when the Court 15 not bound to grant it as a matter of nght

Mamowep Ipranmr ¢ SgEixn Hansa (1911) 85 Bom 507

————————Securty for cort—Infant plasntiffi—Civsl Procedure Code (At Vof
1908) Sch. I Order AXV, Rule lf Itis not dewirable to run any nsk of
stopping 2 smit filed on behslf of an intant which may be a proper smt to bring
merely bauause of sowe 1nability on the vartof the next friend to give secunty
for costs

BOAISHANEER AMBASHANKER v MULII ASHARAM (1910) 35 Bom 339

— Sentence—Aapistrate parsing non appealable sentence—Adding to
sentence to maks 1t appealable—Appeal fo Sesnions Judge—The Sessions Judge
to entertain the appeal anl to decids st on merits—Crimanal Procedure Code (Act
F of 1899) sec 4131 The Magistrate trying a c1se pagsed at first a non appeal
able sentence on the nccused but at the request of the accused made an addition
to the sentence passed 80 as to make 1t appealable When the accused appealed
to the Semions Judge s appeal was dismissed on the ground that no appeal lay
inasmuch as the sentence first passed by the Magistrate was not appealngls and
the add:tio: to the sentence could not ga made legally In reviston —

Held that the So sions Judge had commutted an error in holdieg that he
had no jumsliction to hear the appeal for though the Magstrate had no
junsdiction to alter the sentence once passed by him yet for the c}m oses of
the besstons Judges Jurisdiction, so far as the zppesl was concerned that was
the very mistake which he was called upou to correct by way of appeal

When the appeal was heard agamn by the Bessions Judge he struck out the
addition made by the Magietrate 1n the sentence and having done that dismissed
the appeal on the ground that the sentence sppealed from was not appealable.
In revision —

Held that when the Magstrate had passed a sentence beyond ons month an
appeal 1ay to the Sessions Judge under section 413 of the Criminal Procedurs
Lode whether that sentence was passed legally or illegally

Held also that the Sessions Judge being once seized of the appeal the whole
appeal became open to his Court even on merits

THrERone KEATAVLAL V IRCRANRD Q911 258 Bam 418

~—————-—=Subordsnate Judge—Personal view of disputed premises—Apprecia
tion of evidence based on the personal view] Tho plaintiff in a smt to establish
easpment of Ea.mng his rain water over the defendants field tried to make ont
hus nigbu by the evidence of his witnessos who deposed that the passage for the
ram water had all along existed and was still visible to the eyo  The Subordinate
Judge nisited the spot 1n question at the request of both parties o fest the
veracity of the witnosses but findimg that there Was no passage ab the spot ke
dishel d the nd & d the suit  On appeal 1t was contended
that the Subordinate Judge had wrongly decided the case becawso he had dis

posed of 1t not by appreciating the evidence but by the Light of his own view of

the passage —

5 .dH'eld, that there was no error 1athe procedure adopted by the Sabordinate

udge

Laxuivas Knvsmar v Braw: KNUIEAL w (1911) 85 Bom. 817
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PRACTICE—Suit relating fo pulblic religions_property--Eyectment of trespasser—
Pargy of sust—Jonder of parties—COieil Procedure Code (Aet XIV of 1882)
see 93!
See Civir Procepurs Copk 47

PRESIDENCY TOWNS INSOLVENCY ACT (III OF 1909) secs 7, 86—Oficial
Assignee—Third person s property taken sn custody by Official Assignee—Sust
by stranger—Civil Cowré—Right of sust] Where the Official Assignes takes
1nto his Possession property as belonging to the insolvent which a third party
claims as his own the latter can bring a smt agomst the Officral Assigueena
Cuvil Oourt to establish his night

NaGINLAL CRUNITAL v THE OFFICTAL ASSIGNEE (1911) 35 Bom 47:
17 103 axp
104—Ad)udged 1 Crimnal proceedings against the lvent—Penal

Code (det XLV of 1860) sec 471 ~Sanction of Insoluency Covré not obtasned—
Jurisduwtion of Magustrate— Suit or other legal proceeding nterpretation of ]
A person 1n 1nsolvent circumstances, apphed to the Insolvent Debtors Cours at
Bombay for reltef under the p of the Presid Towns Insol

Act 1309, and was adjndicated an nsolvent Ten days later, a creditor of
the 1nsolvent, without having ohtaired any §1nc€mn from the Insolvent Debtors

Gourt, hled a pl. aganst the m the Presd Magistrate s
Court for an offenca punishable under section 421 of the Indian Penal Code,
1860 It was ded that the M: had no d to

the complaint

Held, that the Magistrates junsd to the 1nsolvent for an offence
under section 421 of the Indian Penal Coge 1800 was not taken away by any
i 1

thing d 1n the P; y Towns lvency Act, 1909

The expression ' or other legal procceding 1 gection 17 of the Presidency
Towns Insolvency Aet 1809 comng nfter the word *smi, a word of more
Iimited application must be construed on the prineiple of @usdem gemers
Jt therefore 1ncludes only a of a crval nature

Exrerot o Morsgangar Harinanp Bmar (1910) 35 Bom

e 25—Profece
tion order—Previous decisions on applications for nterim orders—Dyscretson—
Practice ] It has never b cu the p1ictie of Commissioners 1o msolvency under
the Indin Insolvent Act (11 and 12 Vict ¢ 21) to cousider themselves bound
by therr previous decisions on applications for snferm orders when 1t has been
a’ matter for their discretion, and it by no means follows that beoauso an
application bas been refused on the first occasion it must also be refased on the
secoud oceanon

Section 25 of the FPremdency Towns Insolvency Act (IIL of 1909) elearly
1ntends that whils an 1 olvent diligently perf the duties bed by the
Act he should not be harassed by execution creditors, and should not be rendered
liable to pressire Whereby one creditor may get undue advantage over another
The section does not deprive the Court of 1ta_discretion 1 grantmg or refusing
protection but sub sectfon (4) ndicates clearly the lmea n‘[on?' whieh that
discretion should be exergined when a credttor opposes the grant If an insolvent
can_produce the certificate referred to the onums 1 thrown on the oppémag
ereditors of showing causa why the protection orders should not be granted

In 4nE MuTTER OF MEGURAT GANGARDX (1910) 95 Bom 47

PRESS ACT (XXV OF 188)) stcs 4 axp §-—Declaration made by owner wwho to0k
n0 part s managing a printing press—Publication of @ seditious book at the
ress—Fenal Code (et XLVPof 1860) ec 1244—Sedition— Intentson.]

'E'hu sccused made 7 declaration under Act XXV of 1867, section 4, that he

@
b9
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was the owner of a press callel  Lhe Atmarin Pre s Boyond this, he tool
no part in the mamigument of the pre « which was carried on_ly another por<on
A Dook styled EL dhloki Gita  was printed at this press It ‘was a book that
dealt o & lanme extent with metaphyucs phlocophy and rehigon It also
contatned seditions pissages scattered among disert wons of religrons mattars
Tt was not shown that the sccused ever read the book or was aware of the
seditious piseages 1t contamned  lhe mccuscd was convicted of the offence
punshable under section 124A of the Indin Penal Code, 1860 as publisher of
the book. Onapperl —

Held by Chandwarkar J  that the cumulative effact of the surroundmg
circumstances was such zs to maka it improbable that the aceused had real the
book or that he had hnown 1ts suditious objeot, and that the evidence baving
thas been evenly balanced and equivo 11 a reasonable doubt arosoas to the gult
of the aceu<ed the benefit of which should be given to him

Hed by Heaton J., that bufore the accused could bo convicted under
tection 131A of the Indivn Penal Codo 1t mnmst be found that he hadan
1ntention of exciting dusaffestion  and that the evidence fell very short of proving
the mtention

Per Omavpararxan J—A declarition made under section 4 of the Press
Act3s ntended by the legislature to have a certain effect namely that of
fasteming rusponsibility for the conduct of the press on a person declaring 1n
respect of matters wiere public interests arp nvolved Henco where s book
complained of as seditions or libellous 1y printed 1n & press the Court perform
mg the functions of & jury may presume that the ownmer hal a hand 1n
the printing and was aware of the contents snd chavacter of the book Buk
whether such a presumption 13 warranted in any mdividual case must
depend upon its own facts and circumstances The presumption  howerver, 18
nol: ctoncluswa 1t 18 not one of law but of faot and 1t1s open to the accused to
rebut at.

Exrerag ¢ Smavgar Surt Keisana DEv {1910) 356 Bom &5

PRINCIPAL: DOUBLING OD'—~Dekihan Agricultumsts R Dief Act (XVIL of
1879)y—Tife of an agriculiurist—Status—Suit by morigagee to recover posses
sson—~Prayer for payment of principal and inferest at ceriasn rats—Décree—
Payment of principal and snlerest— Payment of snterest at certamn rate till the
prncrpal s doubled—Contractual relation not superseded by the decree—
Redemption sust—dccounts

See DEZEMAN AGRICOLTORISTS RErree Act 204
PROMPT DOWER—-Suit for prompt dower not prematire befors consummation
See MamougpaN Liaw 886

PROTECTION ORDER—Presidency Towns Insolvency Aet (111 of 1909} sec "o —

Prevsous decsasons on applicatsons for intenm ord rs—Discretion—Fractice ]
1t bas never been the practice of Commssioners m Insolvency uuder the Indin
Insolvent Act (11 amr 12 Vie ¢ 21) to conmder themseves bound by therr
revious decisions on applications for snferym orders when 1t has been 2 ‘matter
or their disoretion, and 1t by no means follows that because an application has
beent irctmed on the first ocoision 1t must also bo refused on the second
occasion

Sedtion 25 of the Presdency Towns Insolvency Act (IIT of 1903) clearly
1ntends that while an insolvent diligently performs the duties Srescnbed by the
Act Le shonld not be harassed by exeention ereditors and should not be rendered
lisble to pressure wheroby one creditor may gel undue advantage over another
The eection does nat deprive the Court of 1ts discretion m grinting or refusing
protection, but sub section (4) imdieates clestly tha Lines along which thag
chisoretion should be exercised when a creditor opposes the grant. 1fan nsolvent
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can produce the certificate referr d {0 the onus 1w thtown on the Opposng
creditor of showing eause why the protectton orders should not be granted

Ix TRE MATTER OF MEGERAT GANGABUX w (1910) 35 Bom. 47

PUBLIC POLICY~—Compromise—Decres tn terms of the compromsse—Applicatson
Jor decree—Terms of the compromise opposed to law—Instalments— Defoult—
Pﬂyme%t of whole sum—Uckkkan Agriculturiste Relsef Act (XVII of 1879)
sec 168 <l (2)

See DREKTAN AGRICULYURISTS RELIRF Act 180
RF CONSTRUCTION—Re constructing side wall of @ houss on sts old foundation
not necessarsly new burlding
See Drgrricy Muvicirsn Acr v 412

REDEMPTION SUIT-—Dekihan dgricultursts Relief Act (XVIT of 1879)—Wife
of an tturist —Stat Surt by (g to recover p Prayer
Jor payment of principrl and tnteret ai certaan rate— Decree—Payment of
grincipal and interesi— Payment of snterest af certain rate Gl the princpal s
doubled—Contractual relation nof superseded by the decreg— Accounts

Se¢ DEKRIIAN AGRICOLTURISTS RELIEF Acr 204
oo Dek khan Agricullurists Relief Act (XVILof 1879) sec
10A4—~S8ale sn reality a tgage~—Evd, of oral agreement s arying the written
document— Evidence dct (I of 1872) sec 92, pro I
Ses DEKKEAN AGRICULTURISTS PELIer Acr 231
Second Sust t—Court~D), I

sust & decree for redemption can be pussed— Practice and procedure—Res Judicata
—Cioil Procedure Code (Act ¥ of 1908) sec 11 eaxpl. IV

See Crvin Procepuze Cops &07

REGISTRATION ACT (ILI OF 1877) stc 17—Morigage —Turd person vedeem
1ng the morigage at mortgagor s dessre—3Sale by mortgagor of hus rights—Sale
deed unregsstered—Sale deed could be looked at for ‘endence of payment of
money

See LomrraTioNn Acr 438

RELEASE, MEANING OF—Undinided _brothers—Instruments whereby co
owners dinide property wn_ sevérally—Release—Partuson —Stamp] Instrg
ments whereby “co owners of any property divide or agree to divide it wn
severalty are instromonts of partition,

One of three undivided brothets agreed to take from the eldest brother the
manager of the family as his share s the family property moveable and
immoveable a cortain cash and bonds for debts due to the farmly and passed
1o the eldest brother a document 1n the form of « yelesse

Subsequently ome of the two brothers passd to the eldest brother s doca
ment 10 the form of a release whereby he and the eldest brother dinided the
remaining, famuly property by the latter handing over to the former secnritiss
for mouey

A question having arsen as to whether for the purpose of stamp duty the
eud two documents were tobe treated as releases or instruments of partition,

Held that the documents wero anstruments of partition
Ix xR Govinp PaARDURARG KawAT - (1910) 5 Bom. 7o
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REPEAL—Cioid_ Procedure Oods (det XIT of 1852), see 257A4Civsl Procedurs
Code (det V" of 190~) repealing sec 257 A—FIF ¢t of the repeal on see 13 ol (o)
‘:{’zhef elbhan Agniculturats Relief Aet (X} 1D of 1879)—Construction of
statufe.

See BTATUTE CONSTRTCTION OF 807

RE PURCHASE—Sale with an optim f re purchase—Sust by vendor & grandson
against the cendes ¢ daughter 1n law—Covonant fo re purchase purely personal.

See SaLe - - 258

RES JUDICATA—Ciedd Procedure Code (det V of 1908) sec 11—Decssion of first
st on m rits but sts desmassal for not paying the defictent Court fees—Second
sust for tral on same merits ]\ previous swit betweon tho parties failed on the
ground that the claim was undervalued and the plamtiff when ecalled upon to

ay the deficient Court fe.s omntted to do so  There were 1ssues on merlts also
’Smded In a subsequent suit for trial on the eame ments the decwston m the
first sm1t was pleaded ss res judicata

Held that the reject on of the smit on the ground of undervalaation at any
stage of 1t did not mnke 1t res yudicata for the purposes of a subsequent smi
on the same cau c of action or htigating the same title
Held further that the dismissal of the smt on the ground of undervaluation
baning, been sufficient by itself the findings on the 1ssues on the merits were
not necessary for the decision of the smt and could not have the force of res
yudicata.
Irawa xox Laxyans Mueari v SATrarea BIN Brrarra Mucart
{1910) 35 Bom 38
-Decree— Freeution—bduccesssve applscations to execute decree—
Frst darkhast made durng the pendency of the previous darkhast—Decision on
the first darkhast does not operate es res Jndicala if a new dar] hast filed within
time of the disposal of the previous darkhast
See DecRER w 215

Bed. 1— S

5 d swtsn Court—~Duseret
—In ejeciment surt a decree for redemption can be passed—Practice and
procedure—Cunl Procedure Cods (Act V of 1908) sec 11 expl IV

See CrviL Procepuke CopE 507

Mahomed:

Swt by a fo recorer a portion of a house—Prior
susle wth respect to other portions—Gift—No estopped by judgment sn sust com
menced after the gift—Pronity w estate— Mugoinder of Causes of action—Cusl
Procedura Qods (Act XIV of 1882) secs 13 44(B)

Bee Crvir Procepurs Cope 201
PESIDLNCE NOTIFICATION OF—Crsminal Procedure Code (det ¥ of 1898)
sec 565— Indian Penal Code (det XLV of 1860) scc 75—TWhipping Act (IV
of 1909) sec 8—S8entence of whipping only passed o accused—QOrder to accused
to notsfy ks vendence—Validity of the order

See Canivar Procepure CobE 137
RESTITUTION OF CONJUGAT RICHTS—Cotsummation of murriane—Sust
Jor prompt do ser not premature before £ D Prompt dower—

Aakomedan Law

See Manouzpan Tuw " 838




frsx! GENERAL INDEX!

Page
RESULTING TRUST—TLumitatwon dct (XV of 1B7T) sec 10—TVill—Trusteer—
Sett by lestator's sister for declaration of heirehsp and ownershap of the veqdus
f testator s estate—Resulting trust arsing by operation of law—Inmstatsons

Sea Loiratiox Aer - 4
BESUMPTION—Inam—~8uit agasnst Secretary of State for India—Sust for
1 4 Mot Cirrl d ad

Code X1V of 1882), sec 424.

See C1viL PrOCEDURE (ODE 862
RE UNION—Hindu Law—Partitson—Partsal partition

See Hivor Law 293
REVENUE PECOPD ENTRY IN—Hotw far evsdence of title or possession

See Blaxratnars Covrts AcT -~ 487
BEVISION—Non tn'erference with legal and regular findings of fact

Sec MaxratpaRs Counrs AcT 487

SALE— Necesrily of —Anor— Right 2o sell minor ¢ property—Bond fide purchaser
without notice—Makomedan Law

Ses Manouepax Law 217
Of smmoveable property—2Marketadle title to the satisfaction of ke
purchaser s solicitors—Specific perf
See SPECIFIC PERFORMANCE 10

Of property 1n possession of @ thrd ;zsnon—l’encm n possession elayming
tode nru}e’g—The vendor a b ] Meghgrnee—Fendor and purch
See VEXDOR AND PUBCHASER 269
Sust Ty rendors d.
wam——TFith an option of re &8 g agasnst the
e Bcenant 10 re-purehase purely personal] A deed of
sale with an option of re-purcha o the g cl T hace
given the land 1nto your possesston if perbaps at any time I requre back the
fand I will pay you the aforesaid Rs 60O and any money you may have spent on
brnnging the Ind 1nto good condition and purchaso back the land

1In a smt brought 35 years after exceution of the deed by the grandson of the
vendor against the danghter-in Iaw of the vendes to exerciso the option of re.

purchase
Held that the covenant to re purchase was purcly personal and the st was not
mantmnable
GURTNATE BALAIT ¢ Ya¥Manava (1911) 3> Bom 258

SALE DEED—Fodence det (I of 1872), sec 2 provso T—Contemporancous
ogreement— {dmienbility—Fraud
See Evipexcr Acr ‘ - 93

e———————Mortgage—Thsrd pereon redeerming the mortgage at morfgagors
desire—Sale by mortgagor of his vights—Sale-deed unpeqsst red—Sale-deed could
e Jooked at fur ersdence of payment of money—Sut by morfgagor 0 redeem
sqnorang sale—Tienor s rights—.ddrerse possession by litnor— Rearetration Act
(IITof 18 7) see 1i—Ecidence Act (1 of 18:2) s00” N Ligritetion Act (IV
of 157,) Arte 132 143

Seo LDATATION ACT o - Py - 438



- Faa\" ‘
GENERAL INDEX v~ ; ] lxxny
- .

l,\ ‘. h\ A Page
SANCTION — Yinor—Compromise of smt teethou sdnclion af Cotrl==Comp) dmysa
not binding on manor—Cinil ProcedurelCode (4ot XTT of 1899) see 462

See Cyvin Procueene Cope 4 TRL 322
Presidency Tow ns Insolvency Aot (XTI of 1909) sces 17 105 and 10—
Adyudaed insoltent—Crimnal pro eedings agarrst ghe insoltent>-Penal Cods
(1t XLV of 1 €0) see 121—Sanchon of Insoltency Qoupé nob of tatned—
Jurssdiction f Mogis rofe— Suit o1 other lejal procecding ﬁzrleﬂ?rJul!on of
& Prrsipeney Towss Insonveyer Act 63
SARSA WANTA L\\D—Gw ritk Taluldars Act (Bom Act TI of 1889%)
see 31— Land Retenuc Code (Bom 1t T f1870)~Talul dars tenure—Altenated
land— 4ttackm nt of 1n ome
Se Crserami TALURDARS ACT 97
SECRETARY OF STATF TOP INDIA SUIT AGAINST—DNotice—Smat for
enyunefion—Inari—Res tnpte p—Cieed Procedure Code (det IV of 18%2)

e 424
See (n L ProcepUPE CoDE 362
SECUTITY— Craminsl Pro elure Code (dc T of 1898) sec 123—Order to furnish
curity— Refer nee by Magestrat fo Sessrons Judge—Se Judge to go wnfo
ments of the case
See CrrurvaL ProceptrE CoDE 271

FOP COSTS—Infunt jlarntsff—C1r 1l Proccdure Code {Aet T of 19u8)
Sck I Order X1V Lol 1—Jiactice] It 1s not desirable to run any usk of
topping a suit filed on bibalf of an mfant which may be 1 proper smt to bun,
racrelt because of & e tnability on tha part of the next frieud to pive secunty
for costs

BrasHAVRER AMBASTANEER ¢ MULsT ASHARAM (1910) 3o Bom 339

Suit for dr; tion — Woman plusntiff—Court’s discre

twn—Citl Procedire Code (Aet T of 1938) Order XAT Lulel
See Crvat ProcepURE Copi 43t
FOP GOOD BEHANIOUR—Discharge by Vagistate—Dastrict

AMagustrate  ordering fresh anquiy— lecused—Dischar ye—Interpretation—

Crimunal Procedure Code ( det T of 1698) secs 119 200 1o7

See Carurvar Procepure Cope 41

SEDITION-—Press Act (YXT of 1867) sces t and o—Declaration made by owner

ko took no part 1n managing a printing press—Pullication of a seditivus ool

at the 3 ress—Penal Code' 1t ALT of 1800) see 123A—Intention

See Press Acr bo

SLNTENCE—Mag: trate passing non appealalle sentence—Adding fo sentence to

male 1f appealalle— Appeal to Scssions Judgo—The Sessions Judyr to entertain

the appeai and fo decide it on merits—Criminal X rocedure Code (Aet ¥ of 1898)

scc 813—Praclice
See PRACTICE 418

SLITLEMENT —Iustrument declaring irust—J und composed of two parts—Absence
«f precions dispasition 1a one part—Di position for charity of the other part—
Aj porntment—Stamp duty
See Stame Act 14
B 140311




Ioxxn GENERAL INDEX

Pago

SMALL CAUSES COURT SUIT NOT COGNIZABLE BY—Cits! Procedvre Code
(dct ¥V of 1908) Order XXI Rule 91—Contract Act (IX of 1872) sec 18
el (3)—Stamp Aet (IT of 1899) sec 35—Court salo~ Disearery that the
Judgment debtor had no saleable wnterest—Failure of consideratron—Swuit by
auction purchaser for possession or yeturn of purchase money—Relations of the
gudgment creditor and auction purchaser—Sut not cognizable by Small Causes
Court—Unstamped document regarded as non existent

See Crv1v ProcrourE Oobg

SOLICITOY § LIEN FOP COS18~—Charge of solicitors— Inspection of documents
—Addmimistration suit ] The 1 ht to be evereised by a solicitor ehinng a lien
largely depends upon the circumstances under which be bas ceased to ues for
Ing client_the test being whether the solictor has discharged himself or has
been &1 charged by the client

Tho obliga*ion on the solicitor to give nspestion of and to produce documents
1n his possession over which he has a lien 1n w admimstrat on action 1s confired
to those cases where they are es ential to the determmation of those questions
which arise 1n the normal administration proceedings when the estate 1s bemng
actually admmistered

Boughton v DBoughton (1883) 23 Ch D 169 and Jn re Capital I'ts
Insurance Assocration {1653)24 Ch D 408 consrdered

A1sHABIRI + Amyrp BiN Essa (1910) 3o Bom

SPECIAL OASE BSTATEMENL OF—drbitration—~Statement of special case
Jor opmion of Court—dppeal from order of Court— (Ol Procedure Cole
(dct V of 1908) sec 101 and Sck I Rule 11—Indian Arbitration Act (IX of
18989), sec 10

See ARBITRATION AcT

SPLCITIC PLRYORMANCE—Sule of tmmovcable property—Marletalle title o
the 8 won of the Jurchasers sol When a vendor of immoveable
property desires to enforce a contract for sale with a condition that the title
ndduced should be to the satisfiction of the purcha ers soliitors, he must prove
exther that the solicitors did approve of the title or thit there was such a tith
tendered as male1t nnrcascnn{)Fa to approve of it

Dlack v TWood \1882)9Q B D 2,6 followed
Trracues & Co ¢ MamoMEDALLY ADasI Prernnoy (1910) 3> Bom

STARLHOLDEP~Deposit of money—Talid atsignm at by depostor to Jus
creditor—Deglect of tle creditor forecorer—C editor charg able with the amount
Where money dep Sited with a s'1hebolder was validly a signed by the depoutor
to hus creditor in ratisfaction of bus delt and the enditor Deing ibla to recover
the amount 5o & signed neglected to do so ho was chargeable with the amount

Gazrarpso Barkrisuys Dmmoe ¢ Il Hiegse s 1 Mamapisa
Mapmas gao Bivpr Bannan (1910) 8o Bom
STAMP~—Unrdierded brotF ers—Instruments whereby co owners dirsde property sn
severalty—Release~Partition
See InsTacueNt oF PaBTITION
BTAMP ACT (I1 OF 1899) src 2 () Scu 1 ARt 7—In trument deelaring
trust—Fund composed of Lo parts—Absence of [r rioue digy ontion 1 one part
~=Setilemen —Disponitson for eharity of the otl er pari—Appowntment—>Stimp
du.y] Anipstrument was prepared for the prrpose of declaning trusts of eortain

20

130

)
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funds devoted to chanity  The funda amount 1to abont Rs 300000 and came
toth hands of the trustecs from two soirces About Rs 100000 was the
result of appeals to var ous pur ons and the rest was provided by the exeentors
of the will of one A I The imstinment duclaring the trusts wis engrossed on
o stump paper of 15 15 and « que tion having ansen 19 to wh th r the instra
ment was properly stamped

I7Id thsteo faras the fand of Rs 100000 wrs cone rned there being no
previons disposition 1n sriting of any part of 1t though some of the contnbutions
were accompanied by letters fiom the donors expressing their wishes with respect
to the funds contribnted the 1o trument was a settlument according to the
definition 1n section 2 (24) of the Indun Stamp Aet (LI of 1899) and was charge
able with datv on R 103 200 t the rate of 8 wnnas per cent

Held 210 that so far s the fand of Ps 207000 was concerned the provisions
of the will of A I amounted to a disposition for 4 chartable purpose and the
1 trument was an appuntment chargeable with a duty of s 15 under Schedule
I Article 7 of the Indian Stamp Act (11 of 1809)

T 7s Appiirs Tasl Dawoon Bowlt ORriaNsGe (1911) 35 Bom 444

STAMP ACT (IL OF 1899 st 3o—Csus? Procedure Code (dct V of 1908) Order
XTI Rule N—Con’ ret det (IX of 18.2) sec 18 ¢l (3)—Court sale—Dis
corery that the judgment d Lor Lal no saleable snterest—Earlure of considera
tion—Suit by auction y urchnser for possession or refurn of purchase money—
Relations of the yud yment ereditor and auction purchaser—Surt not cogni_able
by Snell Causes Court—Unst tmped docum nt regarded as non eztstent] A
Court ale purchasor having discovered that the Judgment debtors hil no_saleable
sterest n the property sold brought a swib o unst jedgment creditor for
recovery of possession of the property or in the altcrnative return of the purchase
‘money on the footin,, of total failure of consideration A questicn having wrisen
as to whether the suit was muntamable

Held the smt was mamtainable inasmuch as unler the Cinit Procedure Code
(Act V of 1008) there was an mmplied warranty of somo saleablo interest when
the right title and nterest of the judgment debtor was put up for sale and the
purchaser 8 right based on such wuwplied warranty to a 18turn urder cerfain con
drtions cf the purchase mouay which had been received by the jundgment creditor
was ecogmiz d  The relations of tho parties namely the judgment creditor and
the Court sale purcha er wers also 1n the mature of contrict

H id, farther that such a smt though the gubject matter was less than
Ps o0 wag not eognizable by a Court of Small Causes there being a prayer for
P2 ses 10m of immoveable property

An p bewng 1nad Lle 1n evidence must be faken as
non existent

Rrs10MII ARDIsHIR IRANI ¢ ViNaTAR GaraapHAR BEar (1910) 35 Bom, 29
————— B 59—TUnduided brothers—Instruments whered,
¢o owners diride property vn seerally—Release—Partition—Stamp] Instru-

ments wheieby co ovners of any property divide or agree to diride 18 1 severalty
aro 10stiuments of partition

One of three undiviaed brothers agreed to tale from the eldest brother the
manager of the famuily as his share m the familv piop rty, mov able and
smmoveable « certam cash and bonds for debts due to tho famly ond passed to
the eldest brother a docttment 1 th form of o relense

Subs quontly one of the two brothers passed to the eldest brother a documert
m the form of a relerse whereby he and the elde t brother divided the remainag
famly propaty by the latter handing over to the former sceurities for money
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A guestion baving arisen ag to whether for the purpose of stamp duty the sad
two documents nere to be treated as releases or isttuments of partibion

JFeld, that the docoments were tnstraments of partition
Inr GoViaD Panpurana Eavar (1010) 8> Bom 75

STATUTE CONSTIPUCTION Of'—Repeal—Cuil Pioceture Code (At XIT of
1852) sec 207 d—Cirl Procedure Code (Act V (f 1908) repealing se¢ 207T4~—
Lffect of the repeal on sce 13 ol (6) of the Dekhhan Agriculturists Relwef lct
(AT II>f1879)] Section 13 clause (¢) o the Dehllan Agriculturists Relef
Act (XVII of 1879) not having been expressly repealed 1s not affected by the
repeal of section 2074 of the Civil Procedure Co'e 1882 by the Civit Procedure
Code of 1008

Triupax KAsmBad ¢ Apsst (1911) 3> Bom 307

STOLEN PPOPERTY —0sder by the Wagust ate 1e3arding tbs disposal—On appeal
to the Sessions Court the order Igft un*ouched—Application to the District
Hagustrate to revise the order—dJurisdietion—Criminal Procedwre Codo (Act V'
of 1408), sec 520
See Cr11vaL Procepurs Cony 203

SUMATATY EVICTIO\-Bnmbay Land Rerenne Code (Bori Act ¥ of 18:9)
sec 79A—Gyarat Taluldass' Act (Bom Act TT of 1883)— Collector powers of
—Persons 1 wrongtul possession—Pos esston under 6 decice of Comil Court—
Duserction of Callector—Jurisdiction of Cundl Court fo examine the order

Sec Lanp Prievor Cope 72

SUMMONS STRVICE OI —Sertice of summons by 1eqstered post on defendant
yesrding ot of British India—Summons veturned marked ~ Refused {o take
—Cwid Procedure Code (Aet 17 of 1905} Order ¥ Rule 25—Practice

See Pracrice 213

TENANTS IN COMMON-—Con ent decree between morigagors and morlgagee—
I rokrbrtron 6 unst partition

See Monraace 571
TRADY MAPK-—Inutation—dband Inte ttion—D 2 iproperly re
presenting that theor business fo be business earried on by platntsffe~Injunttion

“—Rasing of 13sues—1 ractice— Procedure] The plamtitfs had since the year
188, been importing into end selling in Inliz watches manufic*mel at the
St. Tmrer Tactory m Swit erland  The e watches bore the name B ma on the
diql  1n 1907 tho plaintiffs compluned of the wateles supphed by the St Tmier
Tactory and began to tmport watches largelv from other manufictarers while
thev ceased mwing orders to the St Imuer Factory In the year 1903 the
St Tmier Iactory was purchased by tho defondants and at the time of ptuchase
the defendants ashed Q.Ym pluntiffs whether the d funlants could pomlvc]) count
vipon the plantiffs to bo their rezulvr customers for the articdes pruviously taken
from the bt. Imier Factory The pluntiffs replicd thit they were vallin,, an
princsple to re erve g part of their orders for th defendaut Tmt that 1t woull
,lrst 1o nece ary for the latter to gise an idea of what they were gong to
manufacture and the improvements they wers going to mnhe i the qualty
«f the watches In onc of thair eatalogues printed m 1907 the p'antiffs
snnounced —

o tako this opportumty of informume our customers that th  name ‘Purna
willbe charged to S riico” s £oon as our pres nt stock of these watchea 1s sold
ont  The trade mark will in other resp cfs ¢ taan umltered  The slteration of
the name ta don to secure o trade mark wlich eannot be imtated i India or
elseschere
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On the bth of Nov mber 1003 the defundants opened o place of buasiness in
Bombay and 15 ued a circular dated Fibrnary 1903 in which on belalf of the
defendant Compiny they reforred to the pluntifis as the defendants agents who
hid sold 60000) watches mad st the St Imser kactory 1 pit yearsand
roclaimed that B ma Compami s watches would no longer be snld by their
orm r sol. agents importers (mevning the pluntiffs) as the defendants hal
docrded to g t mid of any m ddl shup wd to de quu.lly themselves
The plamtffs thereupoa filel 4 suit on the 2nd April 1909 agunst tho
defendints to restrmn them from using and 1t itang varions trade sy mbols alleged
to belong to the plantiffs anl from riprosenting that tho defundants business
was the bustness carried on by the plant &t
Held that the plantail's for the last thr ¢ yeurs both n thesr dualings with the
supplying, factory and with thur custoners evinced very clearly and consistently
their intention to thindon the name Berna s 1 quahity mark for their witches
and 1t followed that they (oull no lonaur elum any exilusive titls to the use of
1bat name exther slone or 1m 1 trade marh
Jleld further that the pluntiffs were entitlel to an injnnction Testramng the
dofendants their servant  a,ents travellers and representatives respeetnely,
{rom 1 any manner representing that the d fendant Company had been or were
carrying on the business ewricl un by tho pluntiffs or were the succossors m
basine 3 of the plamtifls
Per (uriam —The importer who by adverts ing and pushing the sale of goods
wader a g articalar mark secures « wide populanty for the m’\rE i relation to the
goods soll by him 13 entitled to the protection of the Court for that mark in the
wauntry of tmpo tation even agam t the produ er of the gooas  Dimodar
Ruttonscy v Hormasp 1dai )i (un rep) Appeal No 942 of 1805 and Latezgne v
I{ooper (1381) 8 Mad 149 rcferred to
Ihe fict that the w er of a word ot mark alwavs uses it in conjunction with his
own nime 13 not conclusive to show that the woid or ma1k cannot be clamel as a
trade mark or that the user has waived his 1ights 1n it as 5 trade mark
Th question of abandonment 1s one of 1ntention $o be inferred from the facts
ofthe case Afou on % Co v Boekm (1834) 30 Ch D 89% and Lavergne v
Hooper (1894 8 31d "140 followed
Tho practice of rasing n number of issues wluch do no shite the mun
questions in the suit but only varous subsidiary matters of fict upon shih
there 18 not agreement between the parties 18 very embarrassing  Yessyes shonld
Le confined to qurestions of Ihw ariam,, on the pleadines and such questions of
fact as 1t would he necessary for the Judge to frime for de tsion by tha jury 1n o
1mry tnal at nese privs in England
Wrst Evp Warcn Couravy v Dinva Witen Courany (1910) 33 Bom 423

TRANSTER OF PROPLRTY ALT (IV OF 1892) suc 2 (d)}—Mortgage—dssign
ment of morégage—Applcation of rule of dam lupat] The fact that the person
entitled to suc on a mortga o happans by 1ssignment to be & Iarsea cannot affect
the (Hindn) mortga,or & nght to claim the alvantage of the rale of damdupat if
1t exssted when the mortage wag ontered mto

It 16 not propor to 1nfur that beeauso 1t bas buen expressly emtctad that nothing
1a Chapter 1I of the Transfer of Property Act (IV of 1832) shall be de med to
affe t any rule of Hindu L, the Logislature has deprived o Hinda mortgagor
of the prolection afforded lam by the role of damdngat.

The nght of 2 mortgagee to sue for lus pnneipal and 1oterest 13 1 night ansin,

from n contra ¢ nnd must be taken to be made subject to the wsages 1nl eustoms
of the conteneting parties

JeEWANDAT v MANORDAS 910) 3> Bom. 179
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TRANSFER OF PROPLPTY ACT (IV OF 1882) secs 3 axp 4l—Doctrine of
eonstructive nof) Court sale 1n Certified purch enamy -
2 k LOreal Pyocedure Code {Act XIV of 18%2)

of certified p
sec 317 (dct V of 1908), sec 66] The mortg igee of the cortified purchaser at a
Court=ale 15 entitled to rely upon the fitle of hus mortgagor incloding such
ummumty fiom suit 8 the law provides in support of the stitatory title” Sec
tron 66 of the Crvil Procedure Code (¢t V' of 1908)—+ lugh may be ‘ealled 15 axd
for the purpess of asisting 1n the constru tion of section 317 of the Civil Proce
duro Cods (Act XIV of 1882)-—supports this conc'nwion

Har Gosind v Ramekandra (1900) 81 Bom 61, followed

The doctrine of constructive notice applies 1n two cases first where the party
char,ed had actual notrce that the prop rtv mn dispute was charged n umbered
or 1n sowe wav affected 1n which case he 15 deemed to hate notica of the facts
and instraments to a knowledge of which he would hyve been led by an inquiry
after the charge or incumbrance of which he 2etually knew snd secondly where
the Court has been sitisfied from the evidence before 1t that the party ebarged
had designedly abstained from nquining for the very purpo e of aveiding notice

This does not conflict 1 any way with the statatory defimition of potice i
section 3 of the Trausfer of Property Act ([V of 1832)

A purchaser of property 1s under no Jogal obhgation to mvestigate hrs vendor s
title ~ But in denling with real property as in other matfers of busioe s re_ard
18 had to the usnal conrse of business and a parchaser who wilfully departs from
1t mn order to avoid aequiring a knowled,e of his vendors title 1s not allowed to
derive any advantage from his wilful ignorince of defects which woula have coma
to his hnowledge 1f he had tran acted lus bu 1ness m tha ordimary wav  This 13
what 13 meant by reasonahlo care ’ in sectton 41 of the Transfer of Property
Act (1% of 1882)

Occupation of property which has not come to tee Lnow edge of the party
charged 13 nof constractave notice of any int.r st in the property
Mansi Kariueaar v HooRBal (1910) 35 Bom 842
cs + 6i~D posit—Husband
depositing money in wife s name wn fus shop~ Interest allowed oter the amount—
Dep allowed to 7) Husband acknowledging trust—Creation of
trust—Trusts Act (II of 1882) secs b and 6
See DepoSIT 403
b 81 88—Norfgage—
Mortgagee farling to pay a part of consideration as provided 1n the mortgage
deed—F arlure of considerafion—Subseguent payment cannot be taken as part of
mortgage debi—Marshalling of securitres
Sce DorTeAar 395

¥C 90— Purchase by decrec
holder—Surt to recorer possesston— Lrecution—Ciol Procedure Code (et ¥V of
1908) sec 47—Lamtation Act (IX of'1708) Ar¢ 138

Se Cnvir Proceprre Cope 402

£ 99—Repeal—Cioil  Preee
dure Code (Act ¥ _of 1908) Order XXXIV Rule 14—Decree on mortgage
—Ezecution sale—Proceeds insufficient to salisfy decree—Attacknient of mort
gagor ¢ other properly comprised sn redemption” decres for the recovery of the
balance—Proj erty atta hello be sold
See CrviL ProcEbuRr? Conr 243
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TRANSFIT OF PROPEPTY ACT (IV OF 1882) swc 108—Zandlord and
tenart—Sul Iessee—Avordance of lease—Tacant possession—Ilolding orer]
The pluntiffs weie le ees of a godown for one yeu from Ist April 1908 st o
monthly rent  From 1st \fay 1€03 they sublet 1t on the saxmo terms for the
remainder of their lense to the dufendint who nsed 1t for storing bags of eugar
On 5th Decereter the godown was partilly destroyed by fire, and o quantity of
sngat therein ¢ Wlv damaged  The defy sinsureIs came 1n to take
chaie of the ealvage but scon after old the remains of the sngar to G M
and the latter tlen to L po &< 1on ard continued 1n posse sien, orting the sugar
until Tuth Tebruary 1000 Mesnwhile on 10th December the pluntiffs had
written to the Lindlord advising lam of the fire ard of their termimition of the
lense in consequerce  The lardlord however masted on thoir liabinty to pay
rent until such time 4s vacant pos e sion should be miventom _ The defendant
1n answer te 1 bill for rett wiote to the plaintiffs to the effect that he had
terminated las len e en cocunt of the fire “and would not pﬂ{ more than the
yro;ortiora e Tent for the first & days of December As however vacant
pe se <ion wos rot given unt 16th Febreary (on which day G M went out of
pusse o ) the plunhift sued the defendant for rent and for use and eceupation

T 14 that the plantifls conld not exercise their option to terminate the lese
unti] they pat the lar dord nto po so won  If the avord ince of the lia e under
gcetion 103 (¢) of tLe Tiamsfer of Property Act (LV «f 1832) wis effctual
without surrender of vacant po e sion the plamtilfs by failing to give vacang
pose 10n were Lolding over ter the termination of their lense and wore liablo
fer rent under an mphed montbly tenancy cn the samo terma as before  1f the
advoidsnce was imeff ctpal the Jea o continmed until put an erd to by mutnal
con ent

Held further thit the abandonment to the insurers by the defendant wns
effceted for hus beneht 1od 1n *he absence of evidenco that the insurers and
their vendee G 3 k pt the sngar in the godown 1n spite of piotests by the
defendant the latter (as between the pluntaffs and the defendant) must be tilen
to kave been 1n occupition e ther under his original tenancy o1 under a mumilar
one resulting from bis holding over

Siprcx Hastr Hooserv v Berrr & Co (1910) 35 Bom 333

TRUST DEFD— Fund composed of two parts—Absence of previous disposilion 1n
one part—Seitlement—Lhisposiiion for charity of the other parl—Appointment—
Stamp duty

See Sraxe \or 44

TPUSTEES—dApplication by trustees to dwert funds to other objects—Truste s
oftnron-—Cypres dortrine— [rusiees and Mortgagees Powers Act

See TrUBTEES aND Monrraaazss Powrrs Act 80

-Lymetation Act (YT of 1877) scc 10—V ll—Surt by bestator s srater
fur declaration of Leirship and ownership of the rendue if festators eslato—
Resulting trust arising Ly operation of law—Limtation

Sce Lnutarion Act 1o

——— ——AND MOPTGAGETS POWFPS ACT (AXVIII O} 1x6()—7 rust
deed— Application by trustees o dsvert funds to other ahjects—'T cuat ea op1a1
—Cspres doctrine] “The survicing trustees of o fund founded with the o J b
of distribntin,, food nmongst such poor pertans s might ny ambly nt cartmn
tt ted £ mes and places petitior ed the Court under sec'ion 43 of tla ruste + and
Mortsagics Powers et t divert the fund to more useful purjocos on the grunds
tht 3 their opinion the chanty tended to pauperiso tho reciplonts 4l eroof and to
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cncourags thriftlesemess and lazmess and vagrancy and to produce other undesir
able results that the donor s intention was to benefit the poor of Bowbay and the
best way to cury ont his mtention would be to devote the tru t funds to the
educatson of poor boys

Held, that the application was entirely misconceried so far as the Act was
concetned as the word  trustees’ has been deleted 1n <cction 48 of the Trustees
and Mortgagees Powers Act of 1882  Iven 1f the Act apphed the Comt conld
not under section 43 do more than give advice or directions It could not pase
any order which would in any way alter the duties of the trustces moder the
trust deed

IIeld further on the ments of the application that the tristees bad no justy
feation for coming to the Comt to try and get thesr duties under the trust deed
altered ccording to their 1dcas of whnt was bt and proper

In re Werr Hosprtal [1910] 2 Ch 124 referred to
JIn 1¢ Str CURIMBHOY DBRARIM BiET {1910) 3> Bom 380
TRUSTS ACT (II OF 1882) sEc 5 anD 6—Deposit—Husband depositing money 1n

1otfe s name 1 Jus shop—Inicrest allowd over the umount—Depostiee allowed to
thd! Husband ~aclnoxled: trust—Creation  of trust—Transfer of

A
Property Aot (IV of 1882) secs o 51
See DerostT 103

UNSTAMPED DOCUMENT EFFECT OT~Cul Procedure Code (Aet ¥ of 1008
Order XXI  Rule 91—Contract Act (IA of 1379 sec 18 cf (3) —Stamp Act
(I7 of 189%) ‘sec 3u—Court sale—Discovery that the rudgment debtor had o
saleable nterest—Falure of d buit by auction purchaser for
F: or 1eturn of purch y—Delat of the gudgment creditor and
auction purchaser—Suit not cogny able by Small Cuuses Court— Unstamped docu
ment regarded a non exisient

See Brame Act 29

VATAND\RS TITLL BY ADVERSL POSSESSION AGAINST—~ZLand Aequr
aition et (I of 1899) sec 18— Heredutary Offices Act (Bom Act 11T of 1874)
secs 10 and 13— Makarki Vatan land—Acquisition by Gorernment—Auard—
C £ Collector s cer Furssdiction

See HerepiTARY OFFICES ACT 116

VENDOR AND PUPCHASEP—Sule of property in possusston of o third person—
Person 1n_ possession claiming to be owner—JUlhe vendor a benamidar— Aeglt
gence] The plamntiff purchased a hou o from a pasen who had the title deeds
of tho house made ont 1 bis nume The Lonke wns i the defendant s posses
£10n who claimed 40 be 1ts owner and i appeared that the plamliffis vendor was
only 2 benamidar for the defendant ho plamtiff sucd to recover possession
of the honse frum the defendant —

Held that the plamtiff could not succced becanse he omitted to make tho
mquirtes which Jie was bound to make to perfect Ins own title and by his own
neghgence exposed himself to the nisk of perchasing property which m reality
Lelonged not to his vendor but to the defendant

V YANRAPACHAPTA ¢ Y aMavasaMt (1911) 8o Bom 209
VICW OF PREMISES—Subordinate Judge—~App of evtdence Lased on
tho personal esew—Practice
317

See PRacTICE
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1 1S LAJOR—Hulls Mumicpality—Eecliration of th badofa tink for Wumerpal
Cotton Market—Damag erus {to plantiffs ayelo by autlen anlextrarfiniry
Peary raui=Suit for dimages ajunst  Uumep ality==Bunden  of proof ar
to neghgence m 8 e lamstion sword —Sm! nol mnalnnible=Ya major—
Dutrct Munserpal Aot (Bom  det 111 of 1931) 14 00 61

See Dievricy Muxicirat Acr

WAIVER—Contract—Instalm nte—Defaull sa paricnt
See IvsTaLMERTS

WHIPPING ACT (I OF 177 sec 3—Crmiad Procedure Cole (L2 of
18%), sec of —Indies Penal Cole (4et LLV" of 18,0) sec T1—S Alence f
vhipping only passed on accused—Onder o arcused to nolify As renlenre—
Talihity of the order ; Soctlon vy of the Onmimal Proceluro Caole (\et V of
15:8) mut by strctly con trued  The order contemplatod Ly the = ~tioy Cin
only be made at the time of prsing sentin ¢ of transportation or ampritonmnent
zponaconvict It emnnot be made wh re th Court, instesd of pusing thit
sentence pa sea a sunt nce of wlnppng

Exreron v Fii Ditra (1010) 3 Bom
\VIDOtW‘—IImdu Law—Wull—~Use of expresnon * malil "=Construction—1Vidow ¢
estate
See WriLL -

WILL—Hindu Law—Use of erpression mals]l ~—Widows estate—Co

‘A Hdu died leavim, o Will by which Gnter alia). appointed lﬂfr\'v‘ff’;nﬂ

resduary legateo 1n the followin, words —¢ As regards whatover may remain

over [ appoint my wife Dhancore as the owner (malsl) of the whole theroof
'he management of tho property comprising the 821d residue was provided for by

the appointment of two persons named 1n the Will and cortain other restrictions

were placed on the management of the property by tho wife F inally provision

was made for the further distribution of the property after *ke wifo s daat)

Held that the widow took a widaw’s estats and not an absolats estate

The use of the expression  malik by 1tself would be sufficient to give the
widow an absolute estate, but the knowledge of the testator as to the ncidents of a
widow s estate and the ordinary notions or cnstoms of Hindus 13 to be considered
1n eonstrming a Wik,

511

279

Morizar Mitnarak v Toe Apvocars GENERALO? BouBay (1910) 35 Bom 279

————Limutatson Act (X V of 1877) sec 10—Trustees—Sust by tostator's sister for
declaration of hetrship and ownershyp of the residus of testatore estate—
Resulting trust arwssn] by operation of luw—Lemitation

See LiniTaTION ACT

WITHDRAWAL OF BUIT—S8uit to recover possession—Dismissal of surt—Appeal
—Application for withdrawal of suit with leave to bring a fresh sust— Powers of
the Court~—0Osvsl Procedure Code (Act V of 1908) Order XXIIT Order XIL7
Buls 1}

Ses CrviL ProceDues Cobr
B 1403—12

49
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WOPDS AND PHRASES —
¢ Agriculturist, Qefinition of !

See DERERAN AGRICULTURISTS RErier Acr
Alenated ’
See Laxp Revenve Conr
Any accused person *
8ece CrrxiNar Proczpuee CoDE
“Bmldmg, mterpretation of
Sez District Munierpar Acy
“Court 1cterpretation of
See Courr
Discharged
Se¢ Cr1:MiNaL Procepure CopE
Tnstrument of pirtition  meaning of
See Staxe Acr
Malik
See WL
Refused to take
See Praorice
¢ Release, mesnming of
See Sraxr Acr
¢ Buit or other leal pruceeding nterpretation of
See Prestorncy Towns INSOLYENCT AcT
¢Talukdan tenure, what1s
Seg Guseratm TaLuxpars Act
“\Yunta lands, what are
Sce Guserati TarLvEDARs Act
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INDIAN LAW REPORTS,
Bombap Soures

APPLLLATE CIVIL

Defore Sir Banl Scott Kt , Chref Justice and Mr Justice Batcholor

GA\PATIAC BALKRISHNA BHIDE (or1g18AL DEPENDANT) APPELLANT
r His Hreuxess Toe MAHAPAJA MADHAVPAO SINDE SARKAR
ALITA BAHADUR,GC S1 (or1crvaL PraiNTirr) REspoNDENT #

Depesit ¢f morey—Stakeholder—Valid by deposstor to Fas eredilor
~ Vegle & of the creditor to recover—Creditor ckargeable with the amount
TWhere money deponted with o staheholder was vahdly sssigned by the

depositor to hus creditor 10 satisfactidn of hig debt snd the creditor being

able to reeover the amount 50 assigned, neglect d to do so ke was chargeable
with the amount

First appeal from the decision of Rattonyu Manchery, First
Class Subordinate Judge of Poons, mn ongmnal smt No 359
of 1902

The plamtiff, His Highness the Maharaja Madhavrao Sinde
Sarkar of Gwalior, sued to recover from the defendant
Rs 4178 7 2 and for account and damages The swit was filed
on the 22nd October 1902 The plamt alleged that the
defendant nas plantiff s Vakeel (agent) at Poone and was as
such 1n management of the plantif’s Inam, Patelk: Vatans and
proprietary lands in the Poons, Ahmednagar, Sholapur and Nasih.
Districts, that the defendant was appownted plamtif's Vaheel on
the 28th January 1897, and on the 2a0d February next he tooh
over charge from Iis predecessor that subsequently the
defendant bemng dismissed he was divected on the 2nd November

* First Appeal No 00 of 1007
BL20—1

1910
July €
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1901 to deliver over charge of the cash balance, papers and
dead stock to Ius successor, one Parchure, that the defendant
accordingly delivered over charge on two dates, namely, the
9th December 1901 and the 13th July 1902, but on both the
occasions he failed to dehiver over the rccount to his successor,
he did not properly explamn how he had disbursed the various
sums that had come to his hands, and the plamtiff was therefore
obliged to make the account as far as 1t was possible fiom
Goskawaras (abstracts of ts) the defendant had sent to
lum from time to time, and that the swmit was filed on the basis
of the account so made  Out of the amount which the plamtiff
sought to recover from the defendant the item of Rs 3,136 15 11
was strenuously contested

The defendant answered that (1) when the plamfiff appomted
bim as Vaheel, he deposited Rs 8,000 with Shrimant Gopalrao
Vithal altas Bhaiya Seheb Apte, First Class Sardar_of Gwalior,
at the direction of the Mahaiaja (plaintiff) himself, and when he
gave over charge to the plamtiff’s present Vakeel, he gave to the
sard Vakeel with his consent a “cheque ?” (letter) to recover the
Dalance due from the sard deposit of Rs 3000 and the plantiff
accepted the ‘cheque’” and passed receiptin hisfavour, therefore,
the present smit would not le, (2) he was unable to gnve 2
detaaled reply with respect to the various items clsimed unless
he was permutted to see the papers which he handed over to the
plantiff, (3) he was not gmity of neghgence or default n the
dacharge of his duties as plantiff’s Vakeel , he did every thing
after having obtamned the previous sanction of the plamtiff and
discharged Ius duties honestly and diligently, (4) and that it
was nob esplamed 1 the plaint by what act or omission, he
occastoned the loss or damage, claimed by the plamntff

At the hearng the Subordinate Judge framed nine 15sues, and
wlile the swit was pending the parties put 1n a jont application
on the 18th March 1905, stating that the dispute betneen tho
pattics bad been compromsed and asking for the withdrawal of
the smt This was alloned On the 4th Apml 1905 the
plaintiff’s pleader apphed for o review of the above order on
the ground that he liad consented to the withdrawal of the swt

upon the strength of telegraphic messages wlich were
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subsequently found out to be bogus and fictitious and not
emanating from the planhiff Mabaraja o1 lus responsible
officers On the 15th July 1805 the Subordmate Judge passed
an order restoring the smt to the file

The defendant appealed against the smd order but the appeal
was rejected The High Court, however, m disposing of the
appeal directed the Subordinate Judge to take evidence and
mquire mto the guestion whether the swt had been properly
and validly compromised and to decide 1t along with the other
questions involved m the case

The Subordinate Judge accordmgly added a tenth 1ssue to
the nme already framed at the ongmal tmal On the first,
seventh, eighth and tenth 1ssues, the findings of the Subordinate
Judge were as follows —

(1) The plamtiff was entitled to recover Rs 3,901-14 6

(7) The deposit of Rs 3,000 was not made by the defendant
with Gopalrao altas Bhaiya Saheb Apte at the desire of the
Maharaja

(8) The defendant was not cntitled to set off that amount
agamst such amount as mght be found due from him to the

plantaff

(10) The smt was not properly and vahdly compromsed

The Subordinate Judge passed his decree in the following
terms —

Decreo for the plamtiff for Rs 3601 14 6 which he do recover from the
defendant  The defendant 1s also horeby ordered to hand over to the plaintif
the hirds and khatavams for the yens ho was i office as plunfiffs Vakeel or
1n default to psy hum Rs § by w1y of damages Tt 1s but just and proper
that the defendant should pay his awn costs and those of the pluntaf fo the
cxtent of the claim deereed

The defendant having appealed the High Court on the
3rd September 1908 recorded the following 1nterlocutory
Judgment —

Scorr, ¢ § —The prineipal point in this appeal 13, whether
the oppellant was entitled to claim that the debt, due by hum to
the respondent, at tho time when he rehinquished the agency at
the end of 1901, has heen satisfied
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The way in which the pont was tehen 1n the wniten
statement was, that there had been a payment by cheque, rehance
being placed upon a letter, dated the 9th of December 1901
(exhint 127)  The expression “cheque” 13 obviously a
misdesersption, but the real question which arses with reference
to that document 15, whether the letter does not amount to an
equitable asstgnment of the money held m deposit on account of
the plamtiff by Gopalrao Apte, whether, m other words, 1t 18
not a tiinsfer of an actionable clann within the meammng of
section 180 of the Transfer of Property Act Ifit be held to be
a transfer of an actionable claim, the next question which
arses 13, whether 16 was sccepted by the plamhifi’s agents as an
absolute or a conditional satisfaction of the claim of the
Maharaja for the cash balance shown to be 1 the hands of the
defendant at the time of his relinquishing his agency, and
secondly, whether those agents had any authority, express or
1mphed, to accept such transfer 1 satisfaction, conditional or
otherwise, of that elaim In deciding the question of mmplied
authority one consideration which will arse 1s the object for
which the deposit was held by Apte, if it was held for the
purpose of meeting such a claim as was preferred by the
Maharaja agamnst his agent, the presumption of implied authouty
will be strong

The further question, which still arises 1f the acceptance and
the suthority are established 15, whether notwithstanding that
the deposit money has not m fact Dbeen recovered by the
Maherajas agents from Apte, the Maharaja or lus agents have
not 50 conducted themeelves by neglect or omssion as to be
estopped from contending that the clann aganst the defendant
1n respeet of the balance sn hiy hands has not been satisfied by
the assignment of his claim against Apte

None of these questions bave been argued 1n the lower Court,
but they are, m our t the deter tion of
which 1s essential to the night decxslon of the smt upon the
menits and we therefore frame the following 1ssues —

(1) Was there a transfer of an actionable clarm against Apte
by the letter of the 9th December 1901, exibit 1277
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(2) If so did the plawntiff or Ing agents aceept the svme n
onditional or absolute satisfaction pro fanfo of the claim for
ash balancc against the defundant ?

(3) If the tronsfer was so aceepted by the agents, had they
wthority espress or 1nplhed from the plantifso to do?

(}) If <o, whether the pluntiff or his agents have so conducted
hemselves by omisvon o1 neglect as to estop the plamtiff fiom
ontenling that the claim for cash balance has not been satisfied
w the transfer ?

In considering the last 1ssue the Subordinate Judge should
efer to the case of Peacock v Pirssell®

The Court should take such additional evidence as may be
endered upon these 1ssues and return 1ts findings thereon
ogether with the evidence within four months

On the first 15suc the Subordinate Judge recorded a negative
inding and gave no findings on the 1emamnmg 1ssues

The appeal then come on for argument before Scott, C J, end
Batchelor, J

P D Bhude for the appellant (defendant) —

The lower Court erred 1n holding that the deposit was not made
it the desiro of the Malaraja plantiff Exhbit 184 15 clear on
he pomt  Gopalrao Apte achnowledges therein that the amount
1as hept with him as security for the pioper dizcharge of our
lutres Further, in exhibit 129 be says that the money was
leposited with him at the instance of the Mabaraja This was
b least the understanding between ourselves and Apte In
exhibits 130 and 150 we say that the money twas deposited ab
the direction of the Maharaja Moreover, the acceptance by
Parchure shows that 1t was o depout at the mstance of the
Maharaja, otherwise he woull mot have received our letter to
Apte, exlibut 129, and would not have faken from us the charge
of the office Further, Parchure inqmred by wire of Apte and
having receved o reply from mm accepted the letter of
assignment, exhubit 127 We assigned over the money winch
Apte lield for us to the plantaff who never made a demand on

{1) (1863)52L J C P 260
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Apte It 1s not necessary that any particular form of expression
should Le used to cieate wn assignment Bue/ v Robson®, In
re Whittrng®  If transfer can bo amphed, 1t 15 quite sufficent
according to Jaw section 180 of Transfer of Property Act We
therefore contend that there was a transfer by us of an
actionable ¢laim

D A4 Khare with @ H Hullaras for the respondent
{plamt:ff}

Scorr, ¢ J —Thisis a swmb to recover from the defendant
Rs 4,178 7-2 1n respect of moneys alleged to be due by hum tothe
plantiff on relnquishing s agency of the plamtiff’s Deccan
Estates

The plantsff1s the Maharaja Seindia of Gwahior who has Inam
ond Patlka Vatans and other Jands in the Bombay Presidency
and entrusts supervision of them to an agent at Poona

Ob the 28th of January 1807 the defendant was appomnted the
plamtifi’s agent and fook over charge on the 2nd of February 1
that year He was dismussed towards the end of 1901, and on §th
of December 1n that year gave over charge of his office to Parchure,
the plamnhiff’s agent at the dote of the filing of the smt

The most 1mportant item of elaim relates to a cash balanco of
Rs 8,186 15 4 which, according to the accounts furmshed by the
defendant to the new agent, was in lus hands on the 9th of
December

The defendant pleads that when the plamt:iff appomnted him
ns agent, he the defendant deposited Rs 8,000 as secunity with
Shrimant Gopalrac Vithal Saheb Apte, o First Class Sardar of
Gwahor, ab the direction of the plaintaff himself, and when he gave
over chargo to the new agent he gave to him a letter to recover
the balance due out of the smid deposit, and the plamtiff accepted
the letter and possed & receipt 1o his favour

The material sssues raised 1o the lower Court with reference
to this clum are, the Ist 7th and 8th 1ssues —

(1) “Docs the plamtiff prove that all or any of the sums
ngpregating Rs 4,178 7 2 are due fo hun from the defendant 27

@) (1578)3Q B D 636 1 (1878) 10Ch D 615
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(7) “Has the defendant deposited Rs 3,000 with Sardar
Gopalrao Vithal at the desire of hus master when he was fist
appomted Vakeel ¢

(8) * If 80, 1n defendant entitled to set off that amount agamst
such amount as may be found due from him to the plamtiff?”

The hearing of the case was very much delayed by an order of
dismissal upon allegations of a compromise, which subsequently
proved tofbe meorrect, and the smt was then restored and tied
by the direction of this Court It has now been disposed of by
the Subordinate Judge, who has passed a decree for the plamtiff
for the principal sum claimed, together with the other smaller
sums

The case has, however, been tried on very unsatisfactory
mateinls for, the plantiff relymng upon his sovereign rights, has
dechined to answer some very pertinent interrogatories admin
istered to him by the defendant as to interviews alleged to have
tahen place between them On the other hand, the defendant
apparently hoping to the last for a sett] t with the plamtff,
gavevery meagre evidence The alleged depositary Gopalrao
Vithal Saheb Apte was not examined i the earher stages of the
suit, and at the time when the completion of the tual had been
direeted by the High Court, was dead  The question abissuehas
therefore to be decided chiefly upon documentary evidence It
appears that on the 9th of December 1901, when the defendant
handed over charge to the new agent, a memoiandum was pre
parcd of the property handed over which stated that the balancein
the defendant’s hands found due to the end of Samvat 1957 was
Rs 2,962-15 11, and had been handed over This memorandum was
endorsed by Parchure It 15 not pretended by the defendaut that
the balance was handed over in cash It 18 however admitted
that n letter dated the 9th of Decembar 1901 nddressed to Runte,
the head of the Mafi Office ofithe plaintiff at Gwahor, and signed
by the defendant (exInbit 127), was handed to Paichure stating
that the defendant had handed over chargo and got a1eceipt, and
that steps should be talen to rccover tho ‘Rs 2,982 15-11, being
the amount of the balance with the defendant from his money
hept 1n reserve by Scindia Sarhar with Gopalrao Vithal Apte
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for the due discharge of the funclions of lus office, and that o
letter had also been sent to Apte This was forwarded to the
Mafi Office on the 10th of December 1801 along with the memo
abovo referred to bearing Paichuie's endorsement
In proof of the deposat with Apte, the defendant produces a
document signed by Apte, from which 1t appears that from
October 1895 to October 1897, money of the defendant had been
lying at interest with Apte, and that on the 13th October 1898,
the date of the document, there was due for principal, interest and
hosba Rs 3,017 14 0, and that 1t was agreed that that sum should
remain a3 the defendant’s depostt as long as the office of Vakeel
was contmued 1n relation thereto without inferest acermng
thereon
The documents 1 which the defendant refers to this deposit
are oll consistent with each other In exhibat 127, the letter
of assignment, he speaks of the money as lus rupees kept 1n
reserve by Scinde Smbhar with Apte for the due discharge of the
functions of lus office  In exhitat 181 he says that the amount
due from Inm should be recovered by the Sarhar from Apte as the
cash balance 1n connection with the office of Vakeel deposited as
They In cxlibit 150 dated July 1902 the defendant witing to
Apte speaks of the rupees as having been secured with Apte by
way of sccunty on an oral order from the Sarkar
Apte’s only letter upon the subject, exhibit 129 of the 11th of
June 1902, states that when the defendant obtamed the appont
ment as the plamntif’s Vakeel 1t wasagreed that the money should
be hept by Apte by way of secunty, and that the Maharaja had
sent him an order to call on the defendant to pay the balance due
to the Maharaja which, having been done, the defendant Lad
fornarded Parchure’s receipt which Apte had sent on to the
Mahatajs, ashing for directions as to the return of the defend
ant’s money detained with Apte by way of secunity
There 1s no ora) evidence whatever tonching the ewcumstances
under which the depost was made  The defendant merely says
he psid Parchure by cheque on Apte, and not 1n cash  The
Mahara)a has dechined to answer the mterrogatories rdmimstered
tohim on thosubjeet  Apte died 1n 1900 without hay ing been
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esamined, and Jus son, who was examined on interrogatories, denies
that any deposit was made with lus father Parchura alleges
that when the defendant gase hum the letter on the 9th of Decems
ber 1901, he said he had Rs 3,000 in deposit with Apte as secunity
for s having stood surety for him

The learned Judge held that 1t was proved by the achnowledg-
ment, exiiint 184, that Apte held Tis 8,017 14 0 1n deposit for
the p'sintiff and was to retmin the same 1n s custody as long
as the defendant occupied the position of the plamntifi’s Valeel,
and that, as stated 1n Apte’s letter of the 11th of June, 1t was
agreed when the defendant obtamned cmployment with the
plantiff, to hold the sum which was already 1ndeposit with Apte
as secunty

He takes the view however that the money was held by Apte
for lus own security as the guarantor of the fidehty of defendant,
and that the deposit was not mnde at the plantiff’s desire, or
with his cogmzance, or hnowledge

He says that Parchure was sunple enough to accept exmbit
127 1 payment of the casn balance, though perther he nor the
Mat officer could have any legal right upon the letter to enforce
the demand against Apte, 1f he declined to comply with 1t

Now the money held by Apte was, either (1) a deposit creating
an actionable claim of the defendant transferable by him for
any purpose, or (2) money held by Apte op account of defendant
and the plamnbiff as secunty for the defendant’s fidehty i his
agency, and applicable to answer any failure by him to account,
or (3) money held by Apte for us own personal secunty agamst
any claim, which might be made by the plomtiff aganst him as
guarantor for the defendant’s fidehty In case (3) the defendant
would not be entitled to clann the money from Apte till the latter
had been freed from ks habihty under his guarantee, nor would
the amount of the deposit be material to the plamtiff, as Aptes
liability would be personal and unlimited

Inca e (2) the deposit would be held with the plamntiffs
cogmizance as sceunity, and Apte would be a mere stakeholder
bound to pay 1t, 1n any manner agreed upon by defendant and:
plaintaff
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The two decumonts signed by Apte which relate to this deposit
are inconsistent with the theory which found favour with the
learned Judge There 15 no suggestion mn exhibit 184 of any
porsonal Liability on the part of Apte for the behaviour of the
defendant, while Apte’s letter of the 11th June 1902 (exhibib
129) points strongly to the concluston that he held the deposit
at the orders and with the approval of the plamntiff, and was
willing to pay 1t back to the defendant, 1f the plantiff perontted
hamto do so  Tins view s supported by the referemes by
defendant 1n exhibit 127 to Scindia Sarhar 1 eahabit 160 to
the‘ oral order’ from the Sarkar

Father 1n this view of the case or 1o the fiest alternative of an
actionable claim, the defendant, by directing the plamtiff’s sers ants
to apply virtually the whole of the deposit i satisfaction of the
balance due on the agency account and by giving nobice of this
direction to Apte, iad put1b out of us power to deal with the
depostb m any way, and had passed the property theremn to the
plamtrff

After recerving Apte’s evasive letter of the 11th June 1902, the
defendant wrote to hum again on 19th July 1902 (exmbit 150),
requesting him to pay over the deposit at once on demand from
plamtifl’s Mafi Oflice, and stating, that the money had been lodged
by way of security on 2 yverbal order of the plaintiff

This letter was given by defendant to plantifi’s agent Parchure,
with an endorsement in thefollowing terms  The nbos e mentioned
letter should be shown to Apte Saheb, and he should be informed
to pay the rupees  And I should be fayoured by commumeating
to me lus reply 1n wribing as to what he has to say  Youshould
show this letter to him through the Mafi Officc Then he will
certainly pay the rupees”

It appears from exhibit 128, that the Mafi Office thereafter
wrote to Parchure saying, that Apte <aid the deposit was held on
account of o prisate matter between lum and the defendant, but
the defendant does not appear ever to have been informed of
this reply
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In October 1902 thus swit was filed, 1gnoring the efforts made by
the defendant to have the deposit money applied . payment of
the balance due

1\ hen, at the hearing of the appeal, the case was discussed fiom
the pomt of view of the letter of the 9th December 1901, being
an asugnment of an actionable clam, the plamtif’s pleader
suggested that the case should be 1cmanded as the plainfiff might
be able to adduce further evidence on the pomt  In view of the
scanty evidence on the record, we acceded to this suggestion,
framing 1ssues, to draw the attention of the lower Court and the
parties, to the ponts ancng for consideration  The plamntift
howeser, notwithstanding an ample allowance of time, hasadduced
no further evidence, and the defendant has examined 3 witnesses
whocatry the case uo fusther ‘lhe lemned Judge appears
from lus judgment on remand, to have faed to appreciate the
points remitted to him for consideration, and the bearing of the
documentary evidence upon them If we diaw presumptions
agamst the plantiff, 1t 18 not without having Jiven him an
opportunity of clearing up all matters appearing n evidence
against him

Tt 15 clear that,1f Apte had the money, 1t could and should have
been recovered from hin  His letter of the 11th June 1902 showy
he had the money, and had been 1n communication with the plam
tiff about 1t and had offered to pay to the defendant if permitted
to dosoby the plantiff  He would, therefore have had no answer
to o claim by the plamntiff fortified by the defendant’s letter of
assignment  Apte was a Gwalior Sardar resident within the
Junisdiction of the plawtifi’s Courts, and the plaintiff cannot be
permitted to shield him from hability at the expense of the defend-
ant, who has 1n consideration of money due by lum, assigned to
the plamntsff Ins property in the deposit One of the inter«
rogatories admimstred by the defendant to Apte’s son, was as
follows —" Were you over called upon tll now to pay theafore
smd sum by the Sarkar?” The answer gisen on the 24th
Octeober 1806 was f Never wos the demand made”

It 13 o well recogmsed prneiple that, where a creditor has
the control of a s curity, he 13 chargeable with what he might
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have recerved from 1t but for his wilfal defoult  See Willsans v
Price®), Mayer v Murrayl), Peacock v  DPursell®, Iglesas
v The Mercantile Bank of the River Plate®

On the ground that the money mentioned 1 exhibit 184 was
held by Apte as o stakeholder, and was validly sssigned by the
defendant to the plaintiff in satisfaction of the balance due on the
agency account, being the purpose for which 1t was agreed to be
held by Apte, and that the plantiff being able to recover the
amount so assigned, neglected to do so, weare of opinon, that he
15 chargeable with the amount We, therefore, find on the 7th
and 8th 1ssues, sn favonr of the defendant

With regard to the remaining items decided an the lower Court
agamnst defendant, we do not think, there 19 any ground for
disturleng that decision  Costs throughout payable m pro
portion to the success of the parties

Decree earted
eB R

1) (0824) 1 & and 8 581 (3 (1803) 82L J C P 2¢6
2) (1878) 8Ch D 424 W (1878) 3C 1 D 3.0

APPELLATE CIVIL

Diefore My Justice Chandararkar and Mr Justice Healon

COUMNILAL sox aNp 2ER of ISHWATLAL BIIOGIDAS (oRioivin
Prarxrier), ArrerraNt ¢ Tee SECPETARY or STATE rox INDIA
1v COUNOCIL {or16I1vAL DrrevDaxT) RESPONDENT*

Tre SECRETARY or STATE rox INDIA 1x COUNCIL (omicinar
PruNTIFE), APPFLLANT ¢+ CHUNILAL s0¥ AND neik or ISHWARLAL
BIOGILAL (or1aIVAL DEFENDAST), BESPONDENT ™

Aazim~—Actio pereonalis montur cnm ger oni—Meartm apple s fo actions sn
tori—No application fo actsons wwhere contractual obligation wmplied Uy
law—Government—Lmployment of shroff to accept Babashas coims—
Skroff acceptsng 'Shikkar cons instead—~The cosns accepted by int
officers—Loss fo Goternment—Measure of damages—deqraescence or rals
Sieaton by Government
On tle oceaston of callngin the Babashar coins from the Brtush villages in

the haira District, the plastiff was employed by Government as o shroff to

® Joint Appeals Nos 38 and 42 of 100%
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examine and accept the Babashu coins only  The plambiff worked for abouts
month during which period ho pa <ed 12170 Shikkai eoins as Babashat comns
At that date the Shikbat coins were not carrent and had only bullion value
The cons were fically sent to I M s Mint where they were melted  Govern
ment alleged that by the shroff s neglect 1n acepting Shikhai coins they suffered
alos of Rs 1,708 15 1, which they nshed the shroff to pay  The shroff pad
R 10% To recover the Rs 663151 G t filed a smi
against the shroff  The =broff alvo filed a counter smit against Government to
recover Rs 1090 which he alleged were wrongfully recovered from um  Both
suits were heard together The Dustrict Judgo dismussed both swits holdmg
that Government had suffered n loss by the shroff ¢ action butit was compen

sated by the money already paid br the shroff  Agamst this decision both
parties appealed  Whil the appeals were pending 1n the High Court, the shroff
died and hus son was brought on the record as his legal representative —

Held that the maxim actio personalss morstur cum persona did not apply
to the case, as there was an obligation implied by law  The shroff nndertook
to pass only Bibishai comns  and 1t was an 1mphed term of that contrict that
1f he pa.sed any other and Government suffered loss he should make it good
{section 211 of the Indian Contra t Act 1872)

Held further that the fact that Government had Lept and had the benefit
of Shikka: coins was not sufficient by itself to raise any presumption of either
estoppel or acquiescence or ra afication on the part of Government

Held, also that the action of the Mint officers 1 accaptng the Shukl a1 coins
could bind Government ouly so far as they had derived benefit from the action
of the Mint officers  that that benefit made tnera Lisble only so far that 1t was
tobe taken into account 1n measuring the damages for the loss sustuned by
Government, in consequence of the shroff s deviation from the directions siven
to him and the purpose of his employment

Held, therefore that m estimating the loss suffered by Government owin,,
to the shiroff s action the bulhion value of the Slukkai comns must be taken mto
secount for they had on the date they were accepted ceased to be carrent
o,

It 18 2 puscple that nommal damages ate awarded only where there 13
faiure to prove any appreciable damage in fack

JoInT appeals fromn the dectsion of Dayaram Gidumal, District
Judge of Ahmedabad

Ishwardas Bhogidas the defendant o one swit and plamntiff
m the other, was employed by Government at their sub treasury
at Nadiad, to examine and pass the Babashar comns that might
be brought to the treasury  The Babashai coins were called 1n
by Government and they were exchanged at the rate of 130
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Babashar coms for every 100 Brtish rupees Ishwardas, the
shroff, was employed to examime and sec that none except
Babashat comns were accepted at the treasury The shroff was
cmployed for about a month It was found that durmg this
period, he had allowed to be accepted at the treasury 12,170
Shikkai coins

The Shikkat coms were ab one time the current con 1n that
pait of the country , but they had long ceased to be current
and on the dates in question they had only bullion value wiich
was Rs 62-76 for every 100 Shikkar coms The coms
question were finally sent to His Majesty’s Mint where they were
accepted by the Mint officers At the pertod mn question the
value of 100 Babashai coins was Rs 76 149 Thus, n having
Shikka1 cotns 1nstead of Babashai, Government suffered a loss
of Re 1473 for every 100 Shkkm comns aceepted by tho
shroff The loss on the 12,170 Shikha: rupees amounted to
Rs 1,758 15 1

The Government then ashed the shroff to recoup the loss
whieh they had sustmned by the action of the shroff He
pad Rs 1,095 i satisfaction of the clam The remeimng
Rs 665 151 were still demanded by Government, to recover
which they filed a swt agamst the shroff The shroff contended
1n thet swit safer alta that he was ready aud willing to eachange
the Shikkai comns for the Babashai comns, and that Government
suffered no loss by his action for, they melted both Babashai
and Shihhai coms and the latter yielded more silver than
tho former Subsequently, the shroff also filed o suib against
Gotsernment to recover Rs 1,095 which he alleged were wrong
fully recovered from lim

The District Judge heard both swis together and disposed of
them by one judgment He dismissed both suits holding that
the loss to Government had been nssessed at 9 per eent, which
was covered by the amount pard 1n by the shroff  Hig reasons
were a3 follows —

“The suit 11 based on a contract notonan tort Damages are claimed not

on acconnt of & fraud but on account of & breach of contract  Now the breach
took pluee 1n January and 1ubroary and it has not been satusfactorily proved



VOL XXXV] BOMBAY SERIES

that i tho o months Shiklais were worth less than the defendants, who
purchased privately paid for them  The lewned Government Fleader wanted
me to asess the damages on « different principle  He contended that when
the frand was discovered the ShikLuis were only worth their bullion value and,
therefore damages should Lo awarded st the rate clasmed  Buat 1t has not been
even satisfactorily proved thaton that date Shikkars weie worth only therr
bulion valus  They were good for hoarding and the Government Pleader
himself admtted that some people bought Shilkus as auspicious cons

I do not consider the evidence suflicient for Nolding that when the breach of
dnty took placs the Shiklais were worth mere than the value fized uuder
Mr Bamanps order Mr Bamanp himself was under the impression that
Governmont was not entitled to recover more than 9 por cent and 1t has not
been pressed that as a matter of fact the Shikkais were worth less than the
prica pud by the defenlant and Government has sustuned a greater loss

The Government as well as the shroff appenled to the High
Court

Whilst the appeal was pending, the shroff Ishwardas died
His son Chuntlal was thereupon brought on the reeord as his
leg,al representative

L A Shak, for the shroff —In appeal by the shroff —

As the Shikl at comns were retamed by the Mint authorities,
we are absolved from hability At the most, theie 1 a technieal
breach of contract and under section 211 of the Indian Contract
Act, 1872, Government can only claim nominal damages Sce
The Maneelys Petst Manyfacturing Company, Inmited v The
Makalazms Spruntng and Weaving Company, Limeted® and Mayne
on Damages, p 633 Government have in fact suffered no loss
for, they used both Babashai and Shikkai comns for melting mto
silver and the latter yielded more silver than the former

In appeal by Gosernment —This 1s 2 c1se of personal action
the shroff having been eugaged for s persomal shill  The
shroff having died, the action does not survive agamst lus heir
and legal repre entative  See Broom®s Legal Maxums, pp 683,
08t, and Haridas Ramdes v Ramdas Mathuradas®

G 8 Rao, Government Pleader, for the Secretary of State —

The shroff was engaged only to pass Babashai coins , there was

therefore an imphed contract between him and Gosernment

M (1832) 70 Bow 61, {1 (18%9) 13 Bom €77
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that he was to accept Babasha1 comns and none else  When he
aceepted Shikher coins he cleaily committed a breach of contract
The mere fact that the Mint officers retained the cons does not
exonerate him from lLabihty  There was no acquiescence or
ratification on the part of Government, nor was thers eny
estoppel  As to the measure of damages the Government had to
pay for the Shikkai comns, the artificial high value fixed for
the Babashar coins, whereas they had only then bullion value,
the loss caused 1s the difference between the two values The
maxm aclzo personales, et does not apply to cases of contract
and to actions for damages 1n respect of wrong done to the
property Sce Broom’s Legal Maxims p 613, Morgan v
Ravey®, Blyth~ Iladgate®, Batthyany v Walford®

CHANDAVARKAR, J —In Appeal No 88 of 1908, the learned
District Judge’s finding that the appellant was employed by
Government as shroff to examwe and pass only Babashas silver
coms and not to accept Shikhai comns, has not been made the
subject of any convineing srgument Bubibis ur.ed that the
right of Goiernment to complatn that the appellant as themw
agent has acted contrary to the directions given to hun and the
purpose of lus employment 15 lost by reason of thewr conduct n
Lecping the Shikkai coins, stend of returming them to the
appellant, and 1n allowing without objection such cors to ba
remitted to the Mint  This defence, if 1t means anything, must

t to o plea of estoppel, ratification or nova
tion, that 19 o new contract of agency, barring the right of
Government to clmm damages from the appellant on the specific
contract of agency on which the action was founded In tho
Court below, no such defenco was set up 1n the pleadings, unless
wo are to understand the 3rd 1sue as covering them Bubit
cannoy be so understood  That 1ssue merely raised the question
whether the appellant was musled by the action of the Revenue
authorities in refererce to the coms in such a way as to exonerato
Tum from responsibility  Assuming that the pleasin question
did ariso on the 1ssue, the evidence falls far short of what the
law requires to sustain them

@ (1562 6H & 260 9 (1801) 1 Ch 337, 36C.

(™ (1887) I6Ch D 29,279
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Tho appellant was employed as an expert to pasy Babashm
silver coms only If he passed other coms, tho fach that hus
employer appomted others, such as appraisers at the Mint, and
the Mamlatdar, and the Asval Karkun at the sub treasury at
Nadiad, to seo whether the appellant did s duty according to
the directions, and that those others allowed Shikkat coms to be
passed by hum, cannot relieve hun from Iis duty as agent
There was no contracy between him and Government that he
should be held to hasve fulfilled his duty, 1f other servants
employed by them to inspect Ins work allowed him fo depart
from directions given to lum  As for the fact that Government
have hept and had the benefit of the Shikka: coins, that by itself
raises no presumption of either estoppel or ratification The
directions given to the appellant when he was employed were
speaific, he was to pass Babashar silver coms only That was
his duty, wrespective of supervision or mnspection  If he, or any
other person sumilarly employed, remitted other coms and the
Mint officers hept anl used them for Government, 1t cannot be
smid erther that Government caused the appellant intestionally
to believe and to act upon the behef that their speaihe directions
were modified by them, and that the original purpose of the
agency was changed or thbat they acqmesced m or ratified the
sppellant’s acts  Ratification and acquiescence mean a full
knowledge of the facts The Mint officers were agents of
Government to receive Babashur comn, they were not agents to
contract for and on their behalf mn the matter Ther action
cannot bind Government except so far as Gosernment have
derived benefit from the action of the Mintofficers That benefit
makes them Liable only so far that 1t 1s to be taken into account
m measuring the damages for the loss sustained by Government
m consequence of the appellant s deviation from the directiong
given to him and the purpose of his employment

The next question 13 as to the measure of damages The
Hdower Court his taken as the mcasure the diffrence b tiveen
the price actually paid by Government for the Shikhai coms
(Rs 100 for 130 Shukkais as if they were Babashan) and
their market valuo  Calenlating the damages on this prinesple

the lower Court has held that the amount paid by the
3 1,"9~-3
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sppellant to Government under protest fully represented the
loss wncurred by them owing to his breach of the contract of
agency The appellant seehs by his claim to recover a portion
of that amount on the ground that Government, having retamned
and made use of the Shikkai eoiny, are entitled only to nomimel
damages This contention 1gnores the prineiple that nominal
damages ars allowed only where there 1s failure to prove any
appreciable damage 1 fact  That cannot be smd to have been
the case hers  For the Shukka1 comns which were let in by the
appellant 1n breach of hus duty, Government paid ot a certaw
rate and had to suffer actual loss 1 money That 1s found by
the Court below and we have heard no argument aganst thal
finding Tt 19 & question whether the lower Court 1s might
estimating that loss sustaned by Government by the difference
between what Gosernment paxd for the coms and therr market
valus  That question 1s rased by Government in thewr Appeal
(No 48 of 1900) from the decrec 1n the smt brought by them
sgainst the present appellant Ishwardas  But the question does
not anse 1n this appesl

On these grounds the decree :n Appeal No 38 of 1908 must
be amended as to costs which are to be paid by the appellant
In other respects the decree must be confirmed wath costs

Dealing now with Appeal No 42 of 1908, 1t arises out of o
suit brought by the Secretary of St te for India m Counal to
recover from the defendant Ishwardas Bliogidas a certan
amount as representing the loss caused by hun by passing a
certmn number of Shikha coms as genwne Babashuis, contrary
to lus contract of sgency with Government The defendant
had paid to Government under protest a sum m satisfaction of
the loss, but Gos ernment elaimed more and filed the suit

The lower Court disallowed the claim on the ground that the
sum paid by the defendunt under protest fully represented
the loss

After Government had prefeired this appenl from the lower
Court s decree, the defendant (respondent) Ishwardas Bhogidas
dred, and hag legal representative was brought on the record in
las place
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A prehmumry objection to the hearng of the appeal s rawed
ou the ground that the action being of a personal character,
does not survise owing to the death of the ormginal defendaut,
Ishwardas Bhogidas, according to the maxim “aclio personalts
morstur cum yersong ”’

“The applicition of that masim 1s limted to actions 1n which
remedy 18 sought for a tort or for something which nsolves at
any rate, the notion of wrong doing* per Lord Maenaghten
m The United Colltertes Ld v Simpson™  But 1t does
not apply to actions 1n which compensation 14 claimed for injury
to property on the strength of an express or implied contract
Phillsps « Homfray™ It 1s not only where there 15 an
express contract that a suit grounded on some default of the
person whose representatine 13 ued can be maintaned, but if
the position of the parties was such that the law of England
would 1mply a contract from that position, then on assumps:¢ the
execator might still be held hable There are many cases
where an action can b. brought upon an obligation imphed by
law 1n consequence of the position which the parties have under-
tahen to one another”  Balthyany v Walford®  See also
Bunbury v HeweonW

The present 18 one of such cases, because here the defendant
Ishwardas undertook to pass only Babashar cons It was an
implied term of that contract that, if he passed any other and
Government suffered loss he should make 1t good  (Section 211
of the Indian Contract Act) Government complamn and have
proved that, owing to hus default they have been out of pocket
masmuch a3 they had to pay in therr own currency for
Shikkay, 1nstead of Babashat coons The ijury complamned of
15 to their personal estate, and the action 13 one onr assumpstf,
since the defendant, by the term of his employment aunexed by
law to the contract agreed to indemmfy Government for theloss

The action, therefore, survives The next question in ths
appeal 13 whether damages have been estimated by the lower
Court on a correct principle  That Court has held that Goyvern-

@) (1900) A © 333ntp 391 3 (1897) 36 Ch D 69
G) (1683) 21 Ch D 429 ) (1849) 3 Exch 558
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ment are entitled to damages bemng the difference between the
money they pard actnaily, (100 for 130 Shkbhay comns asaf they
were Babishai«) and the market value of the Shikkar cowns at
the date of the remittance of the latter to the Mt Govern
ment object to the market \alue being tsken imto account and
contend, that only the Lulhon value of the Shikhar coms must
be deducted The principle adopted by the lower Court treats
the transaction as one betneen vendor and vendee, not as
between principal and egent In Cassaboglow v Gibls® the
plaintiff appointed defendant as s agent to select oprum of a
certain description , the defendant selected and sent oprum of a
different description part of which the plantiff sold The
pleintaff sued the defendant for loss and claimed damages on the
footing of the difference between the market price of the article
ordered and the proceeds of the sale of the drug actually sent
But 1t was held that he conld not so clum and treat s agent
as vendor of the opium to him, and that all the plaintiff was
entitled to was the actunl loss and damage sustammed by him
through the defendant’s neghgence and breach of duty In the
present cuse the Shikhai cowns had ceased to be a legal tender,
and the evidence adduced by the respondent to show that people
were buying them in market 18 not satisfactory The evidence
adduced for Government to prove that the marl et rates relied
upon by the respondent were nflated and fictitions 13 not
contradicted , and the experts examined state that since Shikha
¢ ased ¢o be o legal tender, 1ts price bus been reckoned according
to the bullion value (sce Lxhibits 116 and 69)

The other appeals by Government follow sut

The result s —

Appeal No 38 0of 1908 Decree amended as to costs which

are tobe paid by tho appellant In other respects confirmed
with costs

Appeal No 55 of 1908 Do do

Appeal No 41, 15 and 47 of 1908 Decreo reversed and clam
awarded with costs throughout

™ (1882 $Q B.D 220
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Appeal No 42, 43 and 46 of 1903  Decree resersed and claim
awarded with costs throughout agninst the legal representative
of the deceased defendant 1n ench suit to the extent of the assets
recenved and not duly accounted for

In Appeal No 43 of 1908 the decree 1s also agamst defendant
No 2

Heratov,J —In aseries of suits the Secretary of State for India
10 Council claimed ngainst certain shroffs for damages for breach
of a duty they had contracted to perform  Briefly stated, the facts
ore the ¢ on the oceasion of the substitution of British Indian
for Baroda Rabashat rupees, the Government treasuries undertook
to accept all genmne Babashat rupees at the rate of 100 British
Indian for 180 Babishar The defendant shroffs were employed
at the treasuries to scrutimze the comns offered and to pass
only genuine Babashai  As a fact they passed large numbers of
Shikhai rupees, and thereby, it 1s alleged, caused a loss to the
Secretary of State for India 1n Council Subsequently the
shroffs paid certain sums by way ot damages, but the Secretary
of State, deeming the amounts so paid insufficzent, has sued to
recover further damages The shroffs sued separately to recover
what they had paid

The sumits were heard by the District Judge, Ahmedabad, who,
by consent, dispo ed of all the contested points in one jadgment
He dismissed all the suits and ordered the parties to bear their
own costs, holding that though the shroffs were liable n
damages, they had paid enough

Both parties have appealed, and here, as 1 the Court below,
onejudgment will sutice The Dastrict Judge has dealt adequate~
lyand convincingly with the appellant shroffs’ defence that they
believed the expression “genuine Babashai” included Shikkai
rupees, and that they did not disobey their 1structions m accepts
g Shikkai rupees  There can be no doubt 1n my mind, on the
evidence that the shroffs deliberately accepted Shikkar rupees
knowing that they ought not to do so and understanding why
they ought not This defence 15 so disingenuous and without

menib that T am sarprised that we wero troubled with it 1
appeal
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The defence that had Government returned the Shikkhat rupees
the shroffs could have mimmised their obligation to make good
the loss to Government 35 almost as disingenuous and qute as
unconvineing  The 1dea underlying this defence 13 that had
the Mint returned the Shkkai rupees, the shroffs could have
exchanged them for Babashai, bave changed the latter for
British and so bave reduced tneir losses to something far short
of what they have been required to pay to the Government
How far the anthmetic of the defence 13 good I do not enquire
At what rate the shroffs could have got rid of the ShihLa: rupees
had they been returned, 1s a matter of pure rmagmation and
conjecture on which we need not occupy our minds It will
suffice to say that the Governwent were mot under any
obhigation, expressor 1mphed, to return, without any demanas
from the sheoffs, the Shikka rupees, which they had accepted,
not even for the purpose of enabling these shroffs who had
deliberately faled to fulfil their duties, to escape some parb
of the loss which such action entailed

Wo aro only concerned to find out what was the loss to
Government entmled by this neglect of duty on the part of
thar egents The plamtiff Government found themselves
burdened with o large number of Shikhar rupees for which they
had pmd Rs 7614 9 Briush per 100 though for comng
purposes they were worth only Rs 62 78 Thewr loss clearly
wvas the difference between these two sums for each 100 Slukl ar
rupees This 1s theer loss because they can only do one of two
things  They can comn the Shikhai rupees into Indian currency ,
1n which case they are worth to Government no more than the

cost of buying an equvalent amount of mlver 1 the open
market and that 13 Rs 62 7 6 for each 100 Shikkai rupees  Or
they can scll the Slubkai rapees 1 the open market, 1n which
event they will fetch only Rs 627 6 for each hundred The
rate of Rs (2.7 6 13 that which prevaled some time shortly
after the acceptance of Babashat rupees at the treasuries and when
consequently the duties of the shroffs had come to an end
That rate vanes, but no objection has been taken by either side
to the rate of Rs 62 7-6 if 1t be determined that the rate to
be taken 1s & rate subsequent to the last 12 of Babashat
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rupees at the treasuries  The shroff appellants, howeser, contend
that the rate which ought to be taken 1s the price of Shikkax
rupees at the time tho breach of duty by the shroffs occurred
That rate would be Rs 67 or perhaps something more, and 1f that
rate be tahen, the loss payable by the shroffs 15 matenally
reduced That s the rate at which the District Judge has estimated
the loss It scems to me he has proceeded on & wrong principle
The actual loss to Government 1s what I have stated—that to
my mnd 15 clear beyond question The Government are
entitled to be recouped that loss, (sections 78 and 211, Contract
Act) unless 1t be shown that but for want of reasonable care
or but for fmlure to perform some duty they owed the shroffs,
they would have meurred a smaller loss There was no failure
on the part of Government 1n the performance of their duties
to the shroffs Was there any want of reasonable care? I
cannot see that there was What st that the Government
failed to do which they ought to have done? The only thing
suggested 18 that they should have returned the Shkkai rupees
to the shroffs This point I have dealt with 1n so far as 1t 1s
o matter of obhigation Is their anything 1 1t regarded as o
matter of reasonable care? I thinh not I do not thmnk 1t was
unreasonable to retam the Shikhai rupecs and I am unable to
conceive of any reason for which 1t can be said to bo unreason-
able It 15 useless for me to deal further with the argument
on this point addressed to us for I am unable to see anything
1t whateer deserving of serious consideration

The arguments in these appeals have occupted us for o Jong
tune and have covered a variety of points as to which discussion
13 unnecessary The case 1s really very simple mdeed The
shroffs deliberately and knowing they were wrong to do so,
accepted Shikkai rupees and thereby induced the Government to
pay for them far more than they were worth, besides burdening
Government with 2 commodity they had never undertalen to
buy and did wot want The loss caused to Government 1s
unmistaheable and easy to ascertain  Nevertheless the defend-
ants have striven to mimimse their hability, first by asserting
entirely false defences, and then by the exercise of mngenmty in
devising worthless legal arguments Had they been well advised
they would not have appealed
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One other pomnt remains Intwo of the cases the shroffy
died during the pendeney of the swit or appeal, and 1t 15 urged
that the nght to sue did not survive  This contention 1s based
on the mas<im ““acto personalis morstur cum persona” Thi
maxim does not apply where, as here, the plaintift has sustained
2 pecuniary loss ansmng out of a breach of obligation or contrsc
tual duty, by the person sued This ceems to me to be clear
from o study of the three Fnohish eases  Phllipt v
Homfray® and Batthyany v Walford!) and Unsted Collrerses
Id v Smpson® I would dismuss the appeals of the
shroffs with costs throughout and allov tho appeals of the
Secretary of State and award the clains with costs throughout
28 proposed by my learned colleague

Decree aceordsngly

I

0 (1883} 24 C D 439 (2} (3587) 36C D 269
9 (1009) & € 8¢ C D 383 391

APPELLATE CIVIL

Before My Justice Chandavarkar and BMr Justiee Heaton

JOSE ANTOVIO BARETTO (omrarvaL DEFENDANT) APPPLIANT o
FRANCISCO ANTONIQ RODRIQUFS AND OTHERS (OR161vAL PLAINT
1Prs) REesponDENTY ®

Jursedietton—Court—Consent of the parties as to gurtadichion—Sust of value
Beyond the guriediction of the Court—Trial of awt—Juriediction cannof
be questioned sn appeal—Eridence Act (1 of 1872) sectson 58

The plasntiffs fileda swt for psrttion 1 the Comrt of the Subordinate
Judgs, First Class, valuing therr clam ot an amount which mada the sult
triable by that Court alone The Judgs however mada over the tr1 1 of the
suit to the Joint Subordinate Judge  In the latter Conrt neither party raised
Auy objection on the ground of jensdiction  nor was any 1ssa6 raiscd relating
toit The tilal proceeded on ments and a decrec was passed fn favonr of
plantiffs  The defendant appealed to t! ¢ Inwer appellite Court o1 ve for
the first time rnased the question of jo en the strungth ket
valge stated 1o the plunt  The obj iled  Onay

®Appeat
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Held, that the marhet value statedan the plunt primt fact determined the
Jarsdrction

Held further, that as neither party rased any question as to want of
junsdiction in the firet Conrt, and 13 they by thewr conduct and stlence treated
he marl et valne to be of the amount sufficient to gue jarsdiction tothe

1010

Josx,
AxrtoNio
Barerro

o

Frarcisoa
ANTONIO

Court, they disp nsed with proof on the question by ther tacit almissions and  gopgiqure

thus the p ineiple of lawlaid down in section 63 of the Indian Evidonco Act
eame 1nto operation yud prevented the reeult of tho statement of the market
valeo 1n the plaint,

As arle, parties canudt by consant gise jursdiction Where nons exists
This rul apphes only where the law confus no ynnsdiction It does not
prevent parties from wurin,, mquiry by the Court as to facta necessary for the
determinatiin of the question as to yurnshietion, whe-e that question deponda
o facts to be ascertuned

Scerr for partition

The pluntiffs filed a swmt for partition of certmn property,
valming therr elam at Rs 7,000 It was filed m the Court of
the Subordinate Judge, First Class, Thana, who had junisdiction
to try smts of any amount  That Judge transferied the easo for
trial to the Court of the Jomnt Subordinate Judge at Thana, who
was nvested with junediction to try swmts involving clams
valued at less than Rs 5,000  When the Jatter Judge took up
the case for trial neither party raised any objection on the score
of junsdiction The smt was tried on 1ts ments and decided 1n
favour of plamntifis

The defendant appealed to the District Judge where he
contended among other things that the Subordinate Judge had
ve junisdiction to try the swt  The Distuet Judge avercaled
the contention ou the following grounds —

In the first place 1t was s:ud that the mmety of the plamt property having
been valued by the plantafis Ives at app tely Rs 7000 the Court of
the Second Class Suhordmate Judgo had no ]nml\\chOn to try the smt  Even
sssuming that this valuation 13 to be scoepted, s ction 11 of the Suts Valuation
Act, No 7 of 1837, furn: hes a bar to the objection on the score of jursdiction
‘being entertained ot this stage, because the objection wos never taken at any
stage 1n the Lourt of first istance  Besiles a glance at the record shows that
the undervaluation, 1f any has not preyudicislly aff>cted the & posal of the
sutt on the ments, Whensuch 13 the case the Court of .ppeal would not
nterfero with the deeree pa sed by the Jower Court mersly on the ground of
an undervalnation In support of this view I foly upon the rul ngs 1y Indan

B 1279—t
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Law Reporta N \1V Caleulta, 661, X1XI Calentta 334, XXIV Madrar 43,427,
XYV Allabab.d 174 and VITI Caleutt: Weekly Notes 50,

The defendant appealed to the High Court _

Bhandarkar with & A Padiyeand G & Dondekar, for the
appellant —

The market salue of the plamiiff’s share, ns stated m the
plaint, was Rs 7,000 The only Court competent to try the sut
was tte Court of the Subordinate Judge, Iirst Class (Sce
scetion 24 of the Bombay Civil Courts Act) The fact that the
defendant did not ol jeet to the junsdiction of the Court, does not
improse the ca-c for, even a party’s consent cannot confer jurs
diction wherc none cxist  Sec also Bamayya v Seliarayr du®

P B Shengne, for the respondent, w1s not called upon

CrANDavaRKAR J  —The respondents as pluntifis filed Smit
No 48 0f 1908 1n the Comt of the First Class Subordmate
Judge, Thana, for & partition of the properly mn dispute In
their plaint the marhet value stated was such as to make the
sutb triuble only by the First Cliss Subordinate Judge That
Judge made over the trial of the suit to the Jont Subordinate
Judge at Thana  He had no junsdict on to try st 1f the marhet
value stated in the plaint was correct  Neither party raised any
objecuion on the ground of jumsdsction , no 1ssue was rased
relating to1t  So the trial procceded on the ments, and the

Jownt Subordmate Judge, after taking ewid i the 1ssues
raised, passed a deeree for partition m fan the preser? ’
respondents

The appellants on appeal .to the Distriet d fc
first time the question o nnsdretion, hoc
market value stated 3n T ,
objection on the ground 11 , Va
Act (7 of 1887) furn to it
showed that * the und (2)af .
cially affected the diap

TIn this second appe: ¥

support of 1t, Feravy m
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10 doubt supports the contestion  But the princple goveining
he question of yurisdiction 1n such cases 13 lud down by our
Court 1n several cases, of which the leading authority 15 Laksh

1an Bhatlary Babays Bhatkar®  There 1t was smd —“What
sremd facie determines the jurisdiction 1s the claum, oz subject

natter of the elaim, as estimated by the plaintiff, and this deter

mmation having given the jurisdiction, the jurisdiction itself
:ontinues whateser the extent of the swit, unless a different
prmnerple comes 1nto operation to prevent such a result or to
nake the proceedings from the first abortive

In the present case, the marhet value stated in the plant
orered facte determined the yjunisdietion It was not conclusive
and binding on the plantiffs so as to estop them fiom disputing
its correctness or seehing its amendment merely because they
had stated 1t 1n the plamt  When the trial commenced before
the Jont Subordiate Judge, 1t was open to the defendant to
rely on the statement in the plaint and dispute the jurisdiction
of the Court Had that been done, the plaintiffs might have
asked for amendment and perhaps satisfied the Court by evidence
thut the market value hal been gverestimated m the plant
Nerther party raised any question as to want of jurisdichion
anising from the allegation in the plaint  And by therr conduct
and silence, they treated the market value to be of the amount
sufficient to gave jurisdiction to the Court They dispensed with
proof on the question by thewr tacit admissions, and thus the
principle of law laid down in section 58 of the Indian Evidence
Act came 1nto operation and prevented the 1esult of the state
went of the market value 1 the plamnt

But 1t 15 urged that parties cannot by consent give jurisdiction
where none exists That 1s so where the law confers no
Junsdiction  Here the consent 1s not grven to Junsdiction
where none exists  Here the consent related to the question of
the market value No doubt the question of junsdiction
depended on that question  But all that the law has said 15 that
aswb relating to property, the marhet value of which 15 of, or
exceeds a cortain amount (Rs 5,000), shall not be tried by a

1) (1683) 8 Bom Blatp 33
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T aw Reports X1V Oalenita 661, W LXT Caleuttn, 339, \XIV Madrae 43,427
W\V Allzhabad 174 and VITI Calenttr TWeekly Notex §00

The defendant appealed to the High Court _

Bhandarlar with § A Padlgeand G A Dendehasy for the
appellant —

The marhet value of the plamntifi’s share, as stated n the
plamnt, was Rs 7,000 The only Court competent to try the suit
was tte Court of the Subordinate Judge, Lirst Class  (See
scction ¢4 of the Bombay Civil Courts Act) The fact, that the
defendant did not ol ject to the yuisdiction of the Court, does not
ymprove the case for, even a party s eonsent cannot confer jurrs
dietion where none exist  See also Ramagya v Sublargyrdu®

P B Shingne, for the respondent, was not called upon

CHANDAVARKAR J  —The respondents as pluntiffy filed Suit
No 48 0f 1908 m tbe Cowmt of the Fyrst Class Subordimate
Judge, Thana, for a partstion of the property m dispute In
their plaint the market value stated wassuch as to male the
suit truable only by the First Class Subordinate Judge That
Judge made over the tnal of the surt to the Jont Subordinate
Judge at Thana  He had no junsdiction to try 2t if the market
value stated in the plaint was correct  Nesther party raised any
objection on the ground of jurisdiction , no ssne was raised
relating tost  So the tmal proceeded on the menis, and the
Joint Subordinate Judge, after taking ewvidence on the 1 sues
rmsed passed a decree for paitition 1 favour of the present
respondents

The appellants on appeal to the Distriet Court raiged for the
first fime the question of junisdiction, on the strength of the
market value stated 1n the plaint  Thut Court overruled the
objection on thu ground that section 11 of the Swits Valuation
Act (7 of 1887) furmished a bar to it, and that the record
showed that “ the undetvaluation, (7) if any, had not prejudi-
crally affected the disposal of the swb on the menits

In this second appeal the objection has been renewed, and, 1n
support of 1t, Remayya v Sublaroyndu® 1s cited  That decision

(1) (18%9) 13 Mad. °5
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no doubt supports the contention  Buf the prineiple goserning
the question of yuriediction in such ca es 18 lad down by our
Comt 1a several cases, of which the leading authonty 1s Laksl-
r2an Blatlary Babgys Bhatkar®  There 1t wag smd —* What
primd facte determines the jurisdiction 1s the claim, or subject
matter of the claim, as estimated by the plaintiff, and this deter
mnation having given the jurisdiction, the jurisdiction ibself
continues whatever the extent of the swit, unless a different
prnciple comes into operation to prevent such a result or to
make the proceedings from the first abortive

In the present case, the marhet value stated in the plunt
prind facte determined the jutisdiction It was not conclusive
and binding on the plamntiffs so as to estop them from disputing
1ts correctness or seehing 1ts a dment merely % they
had stated it 1n the plant  When the tual commenced before
the Joint Subordinate Judge, 1t was open to the defendant to
rely on the statement in the plaint and dispute the jurisdiction
of the Conrt Had that been done, the plamntiffs might have
ashed for amendment and perhaps satisfied the Court by evidence
thut the market value bal been overestimated in the plant
Netther party ruised any question as to want of jurisdiction
avsing from the allegation in the plant  And by their conduct
and silence, they treated the market value to be of the amount
sufficient to give yurisdiction to the Courf  They dispensed with
proof on the question by thewr tacit admrssions, and thus the
pranaple of law laid down in section 58 of the Indian Evidence
Act camo 1nto operation and prevented the 1esult of the state-
went of the macket value va the plarat

Bub 1t 15 ueged that parties cannot by consent give junsdiction
where none exists That 15 so where the law confers no
Junsdiction  Here the consent 1s not given to jurisdiction
where none exists  Here the consent related to the question of
the market salue No doubt the question of jur diction
depended on that questton  But all that the law has a1d 1s that
asmt relating to property, the market value of which 13 of, or
exceeds a certain amount (Rs 3 000), shall not bo tried by a

) (1883) 8 Bom 318t p 33
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Second Class Subordmate Judge To brmg that law into
operation, the markec value must be determined by evidence,
where 1t 38 1n 1ssue  If 1t 1s not m 1ssue and 1s tahen to be
Rs 5,000 or more, there 13 no jurisdietion and parties by consent
cannot give 1t But where 1t 13 not 10 1ssue and parties agree,
expressly or by conduet, to treat the smt as one for property of
lesser value than Rs 5 000, the maxin of law does not apply
The law does not prevent parties from waiving mnquiry by the
Court as to facts necessary for the determination of the question
as to jonsdiction, where that question depends on facts to be
ascertained  See Brry Makata v Shyama Churn Khawaes®

The only other pomt urged hefore us was on the question of
mesne profits It had not been raised 1n erther of the Courts
below and v olves no question of law not dependent on evidence
We must therefore, decline to entertam 1t 1n second appeal

The decree 1s confirmed with costs

Hraton, I —The defendant by his own conduct led the Judge
m the try ng Court to suppose that he had jurisdietion to try
this sunt, or at least by his conduet preventod the Judge from
suspecting that there could be any doubt as to whether he had
Junsdiet The defendants duet also, I think, rases a
presumption that for s part he did not accept the valuation of
the property sct out in the plant, for, had he nccepted that
valt ation, the question of yurisdiction should have been rmsed
After the defendant’s own conduct had led to this presumption,
finding that the cace was decided agamnst him, he wishes
appeal to raise the question of jurisd: That question can
only be decided definttely by ascertaiming on evidence what 1s
the value of the property Having regard to the defendant’s
conduct the question 13 certamly a matter of doubt Thisisa
second appeal, and I do not think we ocught to allow the
detendant to solve tlns duffieulty by now remanding the case 1n
order to enable lum to adduce evidence on the pont

Decree confirmed

P
Q) (1805) 22 Cal 483 atp 480



VOL XXXV} DBOMBAY SERIES
APPELLATE OIVIL

Bfore Sir Basil Seotty Kty Chaef Justice, and Mr Justice Datchelor

RUSTOMJI APDESHIR IRAMN (ortarvar PLAINTIFF) APPELLANT o
VINAYAR GANGADHAR BHAT sxp 0THERS (ORIGINAL DEFENDANTS)
FPrepowpEvra *

Ciril Procedure Code (At T of 1905), Oider XXI, rule "1 —Contract Act (IX
of 18™2) sectron 18 elawse (3)~Stamp Act (11 of 1899), sectron 85—Court
:ale—-Dutovery that the yudgment debtor kad no saleadle snterest—Failure
of ] Sust by tron-purch Jor po sesson or  return of
purchase ey~ Rell of the pud, t credilor and auction pur
ehaser~—Surt not cogni.able by Small Cav es Co rrt— Unatamped document
regarded as non exsstent

A Court sale purchaser having discovered that the Judgment debtors kad no
saleable imterest i the property sold brought a smit aganst the judgment
creditor for recovery of po session of the property or in the alternative return
of tho purchase money on the footing of total failure of consideration A
question having ansen as to whether the smt wag maintamable

Held the =mit was maintmnsble mnasmuch as under the Civil Procedure
Code (Act V of 1908) there was an implied warranty of some saleable interest
when the » ght tifle and mierest of a judgment debtor was put up for sale
and the purchaser s nght based on such implied warrauty to a return under
certan conditions of the purchase money whick had been recerved by the
Judgment creditor was recogmzed  The relatious of the parties namely the
Judgment creditor and the Conrt-sale purchaser wers 1n the uature of contract

el further that such & smit, though the subject matter wasless than
RBs 500 was not cogmuzable by a Court of Small Causes, there being a payer
for pos ession of immoveable property

An un femped docwment being snadeneble w evwdence must be feben os
non existent

SECOVD appeal from the decision of K Barlee, Acting District
Judge of Poonn, roversing the decree of T N Sanjana,
Subordnate Judge of Havel, at Poona

One Vinayak Gangadhar Bhat and s five co parceners
obtained o money decree No 167 of 1898, 1n the Court of the
Tirst Class Subordinate Judge of Poona agawnst Shapury Hor-
mosp and his son Pestonpn In execution of the «aid decree the

* Second Appeal Ko 472 of 1909
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Judgment creditors presented & darkhast, No 629 of 1900, for
the reahization of their judgment debt by sale of the nterest of
the judgment-debtors under a trust-deed in certamn properties
At the Courtesale one of the properties was purchased by one
Rustomy Ardeshie Tram for Rs 850, and on his attempting to
tohe possession he was obstructed by the agent of Shapurp’s
sister Navajbar  The auction-purchaser Rustomn Ardeshn
Iram, thereupon applied for the removal of Navajbar's obstruc
tion but the Court found that the judgment debtors Shapuryt
and Pestonyi had no <aleable interest in the property and
rejected lns application on the 19th March 1904  He, therefore
brought the present suib agamst the judgment ereditors Navag
bat and her agent to recoser possession of the property, or i
the alternatie for the refund of the purchase money, Rs 350
with mterest

Defendants 1—06, that 15, the jndgment creditors Vinayak
Gangadhar Bhat and Ius five co parceners contended enler alsa
that the suit as 1t was brought was not mamtamable, that 1t
was not true that the judgment-debtors had no saleable nterest
m the property, and that on the punciple of caveat emptor 1t was
the duty of the plaintiff to inake mguiries before he purchased
the propeity at the Court sale

Defendant 7, Navajbai, answered that the judgment debtors
hed no right, title and mterest in the property ab the date of
the auction-sale, and that the plaintiff had not acquired any
nterest 1n the property by hus purchase

1he Subordinate Judge found that the smt was mantarnable
in the form 1n which 1t was brought that the judgment debtors
had no saleable interest 1n the property and that the plamtiff
was entitled to a refund of his purchase money e, therefore,
passed u decree directing the plamntiff to recover from the
Judgment creditors, defendants 1—6, Rs 446 § 0 with 1nterest at
9 per cent on Rs 350 from the date of tho swit till payment ot
the amount and costs

To hus judgment the Subordinate Judge observed as follows —

The chief dispute 10 the ease 15 wheiher the yudgment debtots had any
saleal & ntercst 1 the property or mot In either case as the plawtiff bas
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brought s smt in the alternabire, he 15 enhitled to mucccod  If the judgment-
debtors had =1leabls interest ho ought to have possession of either tho wholu
or part of the property  If they have no saleable intercst ko ought to recover
Lack his purchase money The plamtif m hs evidence sud “I want my
mon y back T do not wint the bunglowr I dont want tho house even if
th~ Court gives 1t t3 me There will bo a good deal of expenditure I have
no means.  The learne] pleader for tho judgment ereditors contended on
the strength of this statem nt that 1t amoiutel to a withdrawal of the
plantiff « clum for prssession and that consequently, thero remarned the
clam for refund of the money which was cognizable by the Small Causes
Osurt and that, cons quently the Court had no jumelichion The argument
1s I think, not eorrset s stat mm dud not amoant o o withdruwal of the
elaun  iWhat he meant to sav was 1f an option was miven to hum ho wonld
Il o to have Ins money biek rith r than have the bunglow wlieh would put
lum to 3 hoavy expenditure  Esenif 1t smonnted ¢a o withdrawal, that does not
oust the ynrisds tion of this Gourt  Tha jurisdiction of the Court depends on
the suit as onzimlly framel When onco the Court became possessed of
junshichion th sabs~qneat withdeawal of 2 pa b of the clum does not ou t
1ts Junisdiction

On appeal by the judgment-cieditors, defundants 1—6, the
District Judge reversed the decree and dismissed the smt on the
following ground —

Mo the sppellast (respondent *) has pr d Pestony1 3 interest thatis, any
antere.t he has through the econd trust deed, what this may be i3 unknown
Te now wants to got out of hus bargain, and the learned Subordinate Judge
has found that he may do 80 as Peston)i had no salesbls 1nterest There ean
be no docb* that th: burden of proof lied on re pundent (auetion purchsser)
e hs to provo that ho was not abe to geb posse sion and that the imteroat
was unsileablo (vide = ction 315 Civil Procedure Code, and 16 M. 316)
1f Peston)i has an interest however small respondent cannot har his money
Dack (eide I L R 23 Cal 235) It has been settled by the Bombay High
Court (22 Bom 783} that hias cause of action does not aris. until he has shown
toat the judgment debtors had no ealeable ntere ¢ The learned Subordinate
Judge has found that he has discharged the burden by showing that the second
trust decd has been impounded that 19 by showing that it was not a legal
documant, anl that there 13 no legal valid document m existence I amunable
{0 agroa with this view This do ument 13 not shown to be invalild for want
of regustration but for want of stamp  Onea properly stamped will presnmably
boadmissible Pestony: by paying the stamp duty may sue npon 1t and the
respondent can dothe same Brefly statel ho has bought s ni ht to sue
and I Jo not think he 1s to be pitaed 1f he has to pay legal expenses It 19
difficult to sce hov he canhave expected to have for Bs 820 the right to a house
which, hio 84y s, brings 1n Rg 150a monthrent It mdy tarn oat that th nght b
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1910 Bas bought i3 non existent or not with the money be wll have tosperd. Inthe
first case be ean ask for a refund of kus money , in the latter he will be no wore

?ﬁgfx‘.’i off thao many oth r speculators,
Tuaxr
Crvavax The plaintiff, auction purchaser, preferred a second appeal
Glﬁxﬁm N A Pctrardhen for the appellant (plantiff, auchon
purchaser)
P D Bisde for the responlents {defendants, judgment
creditors)

Scotr, C J —The plainhiff sues as the purchaser at a Court
rale of the interest of two judgment.debtors Shapusp and
Pestonpt 1o a certun land and bunglow under a trust deed of
Hormas Soraby dated the 23rd of December 1873  His cause
of action s slleged 10 the plait 13 the discovery that neither of
the judgment debtors whose interest the Court purported to sell,
had any saleable interest 1n the property Tne relief which he
prayed for was, po session of the property described 1n the
plaint, or ta the alternative, return of the purchase money on
the footing of a tot.l failure of a conuderation

His claun suceeeded as regards the return of the purchose
money 1 the first Court, but 1 the lower Appellate Court us
smb was dismssed

A preliminary objection was taken that, as the amount decreed
1n respect of purchase money and imterest mn the first Court
amounted toa less than Rs 500, this was a matter which could
not be the subject of o second appeal

This argument :gnores the fact that the elaim was not only
for money, but also for poseession and, therefore, the st was
not as framed cogmzable by a Court of Emall Causes

The farlure of consideration upon which the plamntiff reles,
anses as regards the judgment-debtor Shapurp from the faet
that the whole of his interest had already been sold 1n execation
of & previons decree agmuost him, and also from the fuct that a
trust-deed under which it was alleged that he had aninterest
was not stamped .

———

Ths latter objection also apphied to the intsres* of the judg

ment debtor Pu~tony
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The Subordinate Judge held, that in the absence of proof of
the trust-dced 1pon which depended the existence of the alleged
interest of the judgment debtors, 1t must be assumed that the
judgment-debtors had no interest 1n the property, the subject
of the sale

The lower Appellite Court howeser tooh the view that the
document not bemng shown to bo wmvalid for want of registration,
but merely for want of stan p, 1t would presumably be admissible
as soon as 1t was properly stamped, and that the purchaser by
paying the stawp duty might sue upon 1t

We think, thit, 1n comng to this conclusion the lower
Appellate Court was w error  Section 35 of the Stamp Act
provudes, that no instrument chargeable with duty shall be ad-
mitted 1n evidence for any purpose, unless such an nstrument
13 duly stamped

As the document cannot be admitted in evidence, 1t must in
this suit be taken to be non exi tent for, as was observed by
Lord Halsbury n Seaton v Burnand® ¢ Of things that do not
appear and things that do not exist the rechoning 1n a Court of
law 1s the same? We assume, therefore, as did the learned
Sobordinate Ju lge, that the plawntiff has made out his allegation
that there 13 no trust deed before the Court under which the
Judgment debtor can be «aid to bave any interest

It 13 then ohjected by the respondents that such a suit as the
present will not he, that thers 13 no proviston 1a the Cial
Procedure Code cnabling & purchaser to mamtan such a suit,
and that apart from the Civil Procedure Code, as shonn by the
deaision 1n Pravy Council in Dorab Ally Ahan v Aldool Azees!),
no smit will be maintainable

We think, however, that the nght of the plamtiff to mumtan
a suit 13 made clear by the prosisions of the Civil Procedure
Code 1n the mannet indicated 1n Sundara Gopalar v Fenlatas
varada Agyangar® Under the Civil Procedure Code an mmplied
warranty of some saleable interest when the night, title and

(1) (1000) A © 135 (18T L R 5T A 116
{3) (1993) 17 Msd 278,
B 12205
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mterest of & judgment-debtor 1s put up for sale 1s 1mpled, end
the purchaser’s right based thereon to & return under certam
condiftons of the puichase money which has been recerved by
the judgment creditor 1s recogmzed The habihity of the
Judgment-creditor under the arcumstances to refund the
purchase money which has been paid to hum at a Court sale
bemng thus estabhshed, there can be no objection to treating the
relations of the parties, namely, the judgment creditor and the
Court sale purchaser, as relations 1n the nafure of contract
This appears to have been done 1n the case of Makomed Kala
Mea v Harperenl®, where a smt brought by sn awvction
purchaser at a Court sale against execution creditors and the
Judgment debtor, succeeded on the ground of miscepresentation
on the part of the 17 g to misrep tation
as defined by section 18, clnuse (3) of the Ccntmct Act

In the present case upon the facts found we have a similar
misrepresentation  The purchaser has been caused, however,
anocently to male o mistake as to the substance of the thing
whichb was the subject of the sale  He was led to behieve that
he was purchasing & r ht under a trust deed, whereas, so far as
1t appears from the tacts proved, no trust deed was 1n existence
There has, therefore been an entire falure of consideration
The money, 1t 13 not disputed, has come 1to the hanas of the
Judgment creditor and the first Court made a decree for its
return with interest

An objection 1s taken in appeal that the smi 13 barred by
linuitation, but we have no facts before us to enable us to decide
that pomnt 1n favour of the respondents  For, although the sale
took place m the year 1900, 1t was not contirmed until the
3rd of November 1902, and although long prior to that date the
purchase money had been paid into Court no order was made
that 1t should be paid to the decree holders until the %rd of
February 1902 The respondents are unable to tell us when
the decree holders recenned the purchase roney We therefore
cannot tell at what date they received the money to the use
of the plamtiff, and we cannot say that the smtb 1s barred by

®{A%yYL R 3IY A 22
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article 62 which appears to be the article which would be
applicable to the case
We therefore 1cverse the decree of the lower Appellate Comb

and restore that of the Subordnate Judge with eosts through-
out

Decree rerersed
GBR

APPLLLATE CIVIL

—
Before Mr Justice Chandavarlar and Mr Justice Heaton

WANA aarp RAVJII (ortervar PrLuNTir)  Arecrzant o NATU
warap MURHA anp avormeR (orieinaL DErEnDANTS) Rispown
ENTS *

Cioil Procedure Code (dct V of 1908), O XXI » I1—Decree—Payment
of money ordered 1n a decree—Payment ordered cn o fixed date—Delay wn
making payment snto Court owng to closing of Court—Payment on the
opensng day—General Clauses Act (X of 1697), section 10— Practice

A decree provided as follows  The plaintiff should pay by the 10th day of
Apri1 1909 to the defendwnt Rs 100 If the momeys are not paid by tho
plammtiff as agreed upon the property in dispute Will remain with the
defendants by right of ownorship and the plamiiff will have nonight of owner
ship over the same ™ The plamtiff chose to pay the money mto Court and
finding 1t closed on the 10tb, ske paid the money on the 14th Apnl 1909 the
day on which the Court re opened A question having smsen whether the
payment so made was within the terms of the decree

Held that the payment was properly made, for O \XI, r Iof the Civll
Procedare Code 1908 intended to enact and did enact that pavment inte Oonst
was & vahd comphiance with the decree even though the decreo dirc ted
payment to the decree holder

-

SECOND appeal from the demsion of H 8 Phadms, Iy (rye
Judge of Khandesh, confirming the order passed by K ¢ Ty,
Subordinato Judge of Yaval

Proccedings 1n execution

* Sccond Appes! Mo BS of 1010
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The decre under execution was passed on the 0th January 1909,
1t provided as follows —

“The property 1n dispute belongs to the plamtiff by right of
ownership In the present matter, the plaintiff should, by the
10th day of April i the year 1949, pay to the defendants 1n all
Rs 100, namely, one hundred for costs, &¢ If the moneys are
not pard by the plaintiff, as agreed upon, the property n dispute
will remam with the defendants by right of ownership, and the
plamtiff will have no right of ownership over the same If on
the plawotiff paying the moneys as agreed the defendants do not
deliver over to her the possession, the plamtiff should recover
possession of the propeity in dispute through a Court”

The payment directed by the decree was not made by the
plamtiff to the defendants personally  She chose to pay it into
Court, and as the Court was closed on the 10th April 1909, she
paid 1t on the 14th April, the day on which the Comt re opened

The defendants contended that as the plamtiff had failed to
make the payment on or before the 10th Aprl 1900, the property
hed becoms his under the texms of the decree

Both lower Courts upheld the defendants’ contention

The plamtiff appealed to the High Court

P P Kkhare, for the appellant —

The deeree 1n question did not mdicate any particular mode of
payment, and O XAL r 1of the Civil Procedure Code, 1°08,
leaves 1t to the option of the party either to pay the money mto
Coutt or to the other party The delayin pay ment here was not
owing to any default on plamtifi’s part, and the payment made
on the opening day of the Court enures to him  See draramudn
dyyangar v Samsyoppa Nedan®

M 7 Bhat for the respondents —

The decree directed 1n specific terms that Rs 100 were to be
pad on a fixed date 'There baving been a default 12 payment,
the terms of the decree must be enforced on that footing

HritoN, J —The decree with wihich we are here concerned
stated as follows — The property 1z dspute belongs to the

) (1895) 21 Mad 385
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plaintiff by 11ght of ownership  In the present matter the plantiff
should, by the 10th day of Apnl in the year 1909, pay to the
defendants 1n all R« 100, namely, one hundred for costs 8¢ If
the moneys are not pad by the plaintiff as agreed upon, the
property 1n dispute will remain with the defendants by right of
ownership and tho plamtiff wall have no night of ownership over
the same ”

The payment required was not made on o1 before the 10th
April, but was made into Court on the 1ith Apnl  On these
facts both the lower Courts have held that the payment was not
m time and was not of avail to satisfy the requirements of the
decree  The plamtiff, whoihas appealed, urges that she had the
option of paying to the delendant or of paying into Court that
she chose the latter method, and as the Court was closed from
10th to 13th April and she paid inte Comrt on the 14th it 15 a
good payment and a vald performance of what the decree
requires

The reasoning of the Appellate Court was that the money had
by the terms of the deciee to be paid to the defendant  that the
plantiff had no option to pay into Court In this the District
Judge, 1n my opinton, was v1ong  Rule 1 of Order AT of the
Code of Civil Procedure provides that © all money payable under
2 decree shall be paid mto Court,” or ““out of Court to the decree
holder ¥ It intends to enact and does enact that payment mto
Court 13 o valid compliance with a decree, even though the decreo
directs paymert to the deciee holder The ordinary form of
money dectee directs payment to the decree holder (See Forms

1 nod 2 of Apperdst Din the first Sehedulo to the Code) Payment
1oto Court under such a deeree 15 1egarded, and 1n my opinion
nightly regarded, as o compliance with the deeree T say nothmg
asto what the law would beif the deciee required that payment
should be to the decree holder and not otherwise Thedecreeisnot
m that form Therefore I think that had 1t been possible to pay

mto Court on the 10th Apnl, such a payment would have
discharged the obligation 1mposed on the plantiff by the decree

It was not possible for the Cuurt was closed on that day

Therefore, I think, section 10 of the General Clauses Act (Act \
0f 1897) comes mto play and that the payment on the 14th April
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““the next day afterwards on which the Courb was open” was
Just as good & payment as would have been a payment on 10th
April had the Court been open on that day

Therefore I think the orders of the Courts below were wrong,
that th.y must be reversed and the orginal Court directed to
dispose of the application according to law  Costs to be costs
1n the Darkhast

CHANDAVAREAP, J —I concur

Order reversed
R R

APPELLATE CIVIL

Before Mr Justice Chandavarar and Mr Justice Healon

IRAWA xox LAXMANA BIUGALI axp oraers (ORIGIVAL DEPLYDAXTS)
AvrpErtants, v SATYAPPA niv SHIDAPPA MUGALIL AND ANOTHER
(0B16INAL PLAINTIFES) RESPONDRYVIS*

Gl Procedure Cods (et V of 1908) section 11—Res judicata-~Decseion
of first sust on mersls but 1ts dismussal for not payng the deficrent Qourt
fees—Second swit for trial on same merits
A previous suit between the parites falled on the ground that the clam was

wundervalued and the plaintiif when called upon to pay the defictent Court fees

omitted to doso  There were 1ssues on ments also decided  Ir a sabsequent
swt for trial on the same ments, the de wsron m the first st was pleaded a3
re3 pudicata

Held, that the rejection of the smt on the ground of undervalnation at any
stage of 1t did not make 1t res Judicata for the purposcs of a subsequent suib
ou the same cause of notfon or Iitigating the same title

Held, further that the dismussal of the sust on the ground of undervaluation
having been suBictent bv itself the findings on the 1ssues on the ments were
1ot nocessary for the decision of the smit and could not bave the force of res

Juditala,

ArpraL from order passed by V V Phadke, First Class
Subordinate Judge of Belgsum reversing the decree passed by,
and remanding, the suit o, C G Kharkar, Subordinate Judge
at Gokak

® Appeal Mo 13 of 1910 froni orders
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Suit for possession of properiy.

The property 1n dispute belonged to one Laxmana, who died
leaving im surviving lis widow Irawn (defendant No 1), a

sister Sudawa {plamntif No 2) and a distant relative Satyappa
(plambiff No 1)

TIrawa, after her husband s death, sold & portion of hus property
to her father Satyappa (defundant No 2), and subsequently
adopted her brother Shidappa (defendant No 3)

Satyappa alone first brought a smt in 190} agamst the
defendants fo recover possession of the property, alleqing an
oral will made 1n hus favour by Laxmana  lhe Court found on
the menits that the plantif was not the next reversionary heir
of Laxmana and could not sue It also found that the plant was
engrossed on a deficient stamp-paper  Tho plamntiff was asked

to satisfy tho deficiency, and failed to do so, whercupon the swit
was rejected,

In 1908, Satyapps and Shidawa brought another suit
aganst the samne defendants for the same relif

The defendants contended nfer alta that the smt was barred
by res judicata

The Subordmate Judge upheld the contention on the following
grounds —

Thus the matter ¢ direotly and substantially
been % directly ond substantully
Judgen Court

in usue m this smit had sl
infssuo i the smit in Chikodt Subordinate
Tt s 2ot necossary to comstituto n matter ¢ directly and
substontially n 18sue * that & distin § fsaue chould have been rased upon it

1619 sufficient 1f th matter was in1ssce 1n gubstance (2B L. B 304) It
s1so appesrs from the jad of Chikodi Subord

Judge s Courte
(exinbit 30) that the matfer in muuo hins been heard and finally deeded It
13 unnecessary that the whole matter in issne should have beon finally henrd

end decxded  The principle of res sudicata applies both to the tral of suts
and o the tnal of 1ssues (I L R 7 AUl 615 and I T, 1

28 AU y21)
Tha learned plender for the plambiff admits that the finding of Clukedy
Subordinate Judge on 1ssue No 3 1m his judgment 18 o finding on the mersts
but coutends that the finding has not been propesly arnived at after gomg folly
into entdence and arguments and that the bubordinate Judge went 1nto the
mattor saperficially as he wanted to dismias the smt for want of Proper Coust
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fee that he slould have rejected the smt under O VII r 11 of Ginl
Proceduro Code and thereforo the finding on the 3rl issme was mproper
andin fact anoduf » dic em oad 1 thus respact rolies on ths raling 1n Ahmed
bhoy Habibkoy v Sir Dinshaw AL Petrt, Bart, 1l Bom L R 366 1do
not think the rulin, applies here The finding of the Subordinate Judge of
Chikod1 on the 3rd 1ssue cannot bs call d an obuter ds fum but would bp binding
3 res yudicata notmithstanding the fact that the suit was disposed of also on
other gronnds (I L R 1 All 480 and Y L R 2 All 84%) Dloreover the
puaeiple of res Judicat s d03s nob depand for 1ts application upon the gueston
whothe: the dectston Which 13 us 4 a3 a bar was 2 right deoision or a wrong
decision and 1t 13 1maaterial whether the d cres set np s 4 bir wis nghtly
or wrongly passed ([ L R 24 All 133 and 23 AlL 4ud)

This decree was reversed on appeal by the lower appellate
Court, who remanded the smt for t11al on 1ts ments

The defendants appealed to the High Court
C 4 Rele, for the appellants
§ R Dalkale, for the respondents

Cravpavarkan, J — There was no doubt a decision on the
ments 10 the pres tous smit, whieh 15 relied upon by the appellant
as barnng the present swmt as res yudicata, and the title of
reversionaty hewr, which was claimed there as it 1s claimed
here by the 1st respondent, was pegatived by the finding of the
Subordinate Judge, who tried that presions smt  But the
Subordinate Judge als0 gave another 1eason for d g that
smt of the respondent The reason was, that the plamnt had
been undervalued and that the plaintaff (the 1st respondent
this sccond appeal) had refused to pay toe ad itional Court fee
If this last reason was suflicient by itself for the dismiss:l of
the previous suit, the findings on the 1ssucs on the menits
were nob necessary for the deciston of the suit and eannot have
the force of res gudicats  Ghela Iekharam ~  Sankalchanl
Jetha®

The question, thon, 1s whether the ground of undervaluation
was sufficient by 1tse1f for the dismissal of the previous suit
Section 54 of the Code of Civil Proce lure (Act IV of 1582)
which was in foree then, requred that the “plunt shall be

) (1893) 1S Bom £97
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cejected,” 1f undervalued Instead of rejecting the plant
hefore registration, the Subordimate Judge dismissed the swmit
\fter 1ts registration and after trial  But after the swt
1ad been remstered, the Subordinate Judge had power to
reject 1t at any subsequent stage on the ground of mmprope
raluation  And, as nas held by this Court 1 Dullablk Jogs v
Narayan Lalku®™ whether a swt 15 rejected on that ground before
registration or ab any subsequent stage, the effect 15 the same
“as 1f the plant had been originally rejected > It was also
held 1n that case that the rejection of a swit on the ground of
unders aluation at any stage of 1t does not mahe b res pudicate
for the purposes of a subs quent smt on the same cause of action
or htigating the same title beeause, as was said there by Couch,
C J, “the former smit was not heard and determined, for 1t
fuled by reason only of an informahty, and 1t would be
contrary to all primeiples of justice that the parties should Le
held to be conclusively barred thereby

Tor these reasons the order of remand appealed from must
be confirmed with costs

Hearon, 3 —I concur 1 the order and reasons for 1t bub
express no opimon on the question whether 1f the decision in
the earlier smt were to be regarded o a decision n the mentsit
would operate as a bar under section 11 of the Code of Ciuil
Procedure

Order confirmed

R R

M (186)4B H C A C J 110
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APPELLATE CIVIL

Before Mr Justice Chandararkar and Ar Justsee Heaton

CHHAGANLAL KISHOREDAS (ORIGINAL PLAINTIFE) AFPELLANT ¢
Tre COLLECTOR or XAIRA (orlc¥aL Derevpant), RrsrospesT®

Civil Procedure Code (Act XIV of 1582) section 424—Sust agasnst Gorernmeat
~Notice—Bhagdars and Daradars Act (Bombay Act V of 1662,
section 3t—Morigage of a marca—Collector declarsng the morfgage
snvalid—Surl agasnst Collector without notice

The pluntiff filed 2 smt gam t the Collector of Kara to obtam « decliration
that an order passed by that officer under section 3 of tho Bhigdart and
Narvidin Act (Bombay Act ¥ of 1862) declaring some mortgnges m plamtiff's
favour null and void was jnoperative  No motico was given to the defendint
as provided for by section 424 of the Civil Procedure Code of 1832 —

Held that the notice required by soction 424 of the Civil Procedure Code of
1882 was necessary to be given for the declaration was a distinet act of the

Collector done in the exercico of & statutory power and therefore m his cfficial
capacity

* Secoud Appeal Do 966 of 1902
4 The seetion yans a8 follows ~—
3 It eball nct belawful toalionste a sign mortgege o otherwise elarge or
ancumber any portion of any Lbig cr share 1n bhigddn or narvddin Tulage other
than & reccgmized enb division of such Lhig or share or o shenate asign mortgage
or othermise charge or incumber any Lomestcad buslding site (zabhén) ¢r premn es
app rienant or appendart toany euch bhdg or share or recogmzed sub-dimsior
appustenant or appendant thereto apart or eearstely from any soch bhig or share
or receguized eyk-diviion thereof
Any alepaticr assgnment morigage charge or incurbrance contrary to the
yrovisicns of ths eecticn shall be nnlland vaid  ardat shall be lawful fcr the Collecter
or other ¢)1ef revenne cfficer of the wetnct whenever Je slall upon dueinquiry
find that any person or persons 1s or &rc 11 pc sessicn of any portion of any bhig or
share of any hemicstcad bwlding mte (gal han) or premusce appurtenant or appendant
5 such bli4g or share n nny bhdgddn or nars4dir: vallage other than & reccgmzed
£ob divi 1om of snch bhdg or stare 1n violatien of avy of the provimors of tlus
eecticn summanly to remove bim or them from such possesion, and to restore the
Possession to the person cr persors whem the Colleetor shall deem to be enttled
thercto;
And any rut bron, bt to try the validity of any order or orders which the Collector
may make iz such matter must be bronght mithan three montlis after the execution
of such order or orders
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Ler Curirm.— ¢ The true test of anaction for the purposes of scction {2418
whether {te wrong compluned of as having been done Ly the publie officer snod
amonats first, toa i tinet act on hus rart, ard secondly whether that nct pur
Ported to kav been done Uy haut in lus official capacaty  Doth theso elements
mus combize to render nee s ary the giving of notice under section 424 as
<ond1 108 precedent to sait

AFPPEAL from the decision of C V Vernon, District Judge of
Almedabad, confirming the deeree passed by h Bailee, Assistant
Judge of Alimedabad

Swit for declaration

The plamtaff held two mortgages on certain lands belonging
toone Lakshmidas  [hese moitgages were subsequently declared
null and void by the Collector of aira under section 8 of the
Bhagdar: and Narvadin Act (Bombay Act Vof 1862) Thehewrs
of Lakshmidas cntered into possession of the lands on the
strength of that order

The plantiff filed a smt against the Collector of Koira for a
declaration that the order passed by him under section 3 of the

Bhdgdann Act was null and void  The uotice required by
section 474 of the Civil Procedure Code of 1882 was not given

The preluninary 1ssue raised 1n the Court of first mnstance was,
whether the smt was bad owing to the want of notice under
section 424 of the Civil Porceduie Code of 1882 The Court
held that want of notice was a fatal defect in the case On
appeal this deeree was confirmed by the District Judge

The plamntiff appealed to the High Court

T R Desat, for the appellant —

We submut first that notice required by section 424 1s only
confined to actions sn tort Shakebzadee Skakunshak Begum \
Tergusson®  The section does not apply where the suit 15 one
ex contractu (Raymal x  Hanmant')) See also Bhau Balopa v
Nena®, Flower v Local Board of Low Leglon® We further
contend that in any view, notice 1s not required 1n cases
under the Bhdgdar: and Narvadérs Act  The Act 1s a complete

 (1881) 7 Col 499 ) (1888) 13 Bom 843
©) (1895) 20 Bom €07 ) (1877)5Ch, D 847
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enactment by itself It provides for smb agamnst the Collector—
not the Secretary of State, and has a spectal per od of three
months withmn which the suit must be instituted  If section 424
of the Civil Procedure Code of 1882 1s read along with 1,
then the period provided by the Bhvgdiri Act 1s likely to be
curts led

G § Rao, Government Pleader, for the respondent —

We say that the notice under section 424 1s necessary,
where the Act complaned of 1s done by a public officer
discharge of s duty as such officer The reasomng 1n
Shakebzadee Shakunshak Begum v Fergusson® 1s not accepted 1
The Secrelary of State for Indsa 1n Councsl y Raplucks Delr®
The Bhagdar: Act 1s not an enactment complete by tself It
does not dispense with the notice under section 424 of the Crvil
Procedure Code of 1882, and the latter Code makes no reserva-
tion 1 favour of the Bhigddn Act

CHANDAVAPEAR, J —There are no doubt Jicfa 1n some of the
decisions of this Court, which, detached from the contest, would
seem to lend support to the view that section 424 of the old Code
of Civil Procedure (Act AIV of 1882) reproduced as section 80
of the new Code, applies only to actrons mn tort But care-
fully examued those decstons lay down that actions ez
eontractn are escluded from the operation of the sectton The
true test of an sction for the purposes of scction 424 1s
whether the wrong complaned of as having been done by the
public officer sued amoupts first, to a distinct act on lus part,
and, secondly, whether that act pmported to have been done
by lum i lus official eapacity (Bhew Balapa v Nana®)  Bothk
these elements must combine to render necessary the giving of
notice under section 424 gs & condition precedent to sut

In the present case they both exist  What 13 complamed of 1s
that 1n the exercise of the power conferred upon him by the
provisions of section 3 of the Bhigdér1 Act (Bombay Act V of
1882), the Collector has declared the plamtif’s mortzazes 1llegal

) (1881) 7 Cal. 4990 1) (1897) 25 Cal, 230 st p "33
(%) (1888) 13 Bom 343
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and noperative, anl that thereby he has enabled one of the
mortgaz rs hearstotahe pos cssion of the land nortgaged with
po session to the plmntfl, and the Court 13 asked to sct aside the
Collector’s order, contaiming the dectaration, as null and voud
The declaration 1s a distinet act of the Collector, done in the
excrace of a statutory power and therefore in his official
capaaity

But it s urged that scetion 124 must be held not to apply to
such a <wit, brought under the Bhngdar: Act, because, at 18 sad,
the Act1s a complete picce of legislation by iteelf for 1ts own
purposes and 15 unaffected by the provisions of seetion 121 of the
Code Thisargument1s based upon the fact that, secording to
section 3 of the Act a smt to set aside the Collector's order ns
wvahd must be Lrou_ht within three monthy from the date of
1ts execution whercas, according to section 421, no st agamst a
public officer can be brought “ until the expiration of two months
next atter notice 1n writing has been delivered to or leftat the
office of ” the officer It1s contended that the application of
s ction 424 to a smt under section 3 of the Bhégdin Act has
the nevitable result of cutting down the threo months” period of
limitation prescribed 1n the section to one month, and that the
Legislature must not be presumed to have contemplated such o
result and the taking away partly by means of the Code what
1t had given by means of the Act

But the same may be urged 1n the case of every swit agamst a
public officer 1n tespect of an act done 1n his official capacity In
the case of every wrong done by hura 1n his official eapacity, which
mves a cause of action and nght to sue, the Limitation Act
provides a period within which he must be sued, and that period
18 necessanly shortened by the period of two months 1n section
424 of the Code of Civil Procedure It does not therefore follow,
and 1t can hardly be contended, that section 424 does not apply
To hold that would be to render the provisions of that section
practically nugatory

We must presume that in enacting section 424, the Lemsla
ture was aware of the provisions of section 3 of the Bhagdén
Act, and that, hadat itended to exclude that section from the
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operation of section 424, 1t would have used apt language to
convey 1ts meaning The construction contended for by the
appellant’s pleader seeks to ndd words to section 424, which
are not mm1t  That 15 not construetion but legislation

No doubtif the two sections were mutuslly repugnant, that
construction would be sound and sensible But they are eanly
reconcileble  Section 8 of the BhAgd w1 Act points to the period
within which the smt must be presented , section 424 of the Code
Limits the period affer which the action must be filed And the
latter does not totally render the former abortive but leaves
some period for the filing of the suit within the three months
preseribed by the Aet That may cause some 1inconvemience
and hardship , but “arguments ab-tnconvenient; must be used
with great reserve when they are opposed to the grammar of
a statute, but are of great weight in determining between two
constructions each consistent with the grammar >  TWentworth +
Humphrey® Laws are framed with an eye to cases which
frequently occur and 1t 15 no reason, when the words of & law
do enough extend to an 1nconvemence seldom happening that
they should not extend to 1t as well as if it happened more
trequently, because 1t happens but seldom ” Fenfon v Hampton()
If there 15 any hardship, and even 1f 1t conld be proved that a
mistahe has been made by the Legislature in enmacting tho
provisions of section 424, 1 forgetfulness of section 32 of the
Bhégdar: Act, 1t would not be competent for a Court of law to
disregard 1ts cnactments If a mutake has been made, the
Legislatare alone can correct 1t”  Labrador Company v The
Quern®

Tor these reasons we are of opmion that thelower Courtshave
rightly held that section 424 of Act ATV of 1882 applied to this
suit, and that, ns 1ts provisions were not complied with by the
plaintaff, the smb must be disimssed  The decree must, thereforo,
be confirmed with costs

Decree confirmed
R

) (1836) 11 App Cis 619atp (26 () (18 811X P O 317 365
) (1603) A C 108atp 13
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Before Mr Justice Macleod
Ix tE Marrer ofF MEGHRAJ GANGABUY, aY INsOLVENT *

Prendency Towns Insolvency Act (I11 of 1909 sectson 25—Protection order
—Previous decisions on applicalions for inferum orders—Diserelion—
Practice

It has never ben the practice of Commusstoners 1 Insolveney under the
Tndian Insolvent Act (114nd 12 Vict ¢ 21) to consider themselves bound by
their previous decisions on applications for antersm orders when 1t has bean 2
matter for therr dis retion ard 1t by no means follows that beciuse an
appl cation has been refus @ o4 the first occasion 1t must also be refused on the
second occasion

tection 25 of the Presidency Towns Insolveney Act (III of 190%) elarly
1ntends that while an insolveot diligently performs the duties pres~nbed by
the Act he should not be haras ed by exccation creditors and shonld not be
renderel liabl to pre-sure whercby on creitor may get undue alvantaje
over another  Tle seetion does not deprive the Court of its discretion m
granting or refusing protection but sub section (1) wmdicates clearly the lmes
along whieh thal duscrction should be exerctsel when o creditor opposes the
geant. 1Eam wsolvent con produce the certificate reforted to th onus s
thrown on the opposing cieditn or showing cause why the protection orders
shoull not be granted

fars was an application by the solvent for an taferum
protection order

The facts appear sufficiently from the judgment

Mankar for the msolvent

7# el fon for an opposing creditor

Bakadusys for another opposing ereditor

MacLeoD, J —The insolvent has apphed for a protection order
under section £5 of the Presidency Towns Insolvency Act  Thig
apphcation 15 opposed by two of s creditors On the 16th
January a sumlar application was refused by Davar, J, and an
appeol nganst that decision was dismussed It has been urged
before me that the situation 1s exactly the same as it was on
the 16th January, und since the application was refused then

fa Insslvency No 2 of 1910
» 17641

1910

47

Lareb 17



48

1910

Mranzay

Gaxgasrx
IX THE
MATTEP OF

THE INDIAN LAW REPORTS [VOL XXXV

I am bound to refuse 1t now It has never been the practice for
Commiusstoners 1 Insolvency under the Indian Insolvent Act
to consider themselves bound by thewr previous decisions on
appheations for infertm orders when 1t has been o matter for
their discretion, and 1t by no means foliows that because an
application has been refused on the first oceaston 1t must also be
refused on the second occasion

The application of the 36th January was made when the new
Act had only just come 1nto force, and I do not think the change
effected generally by the Act i msolvency proceedings and
particularly by section 25 in respect of protection orders was
even mentioned during the argument

The Act gives to the Court and its officers the fullust powers
to mvestigate mto the conduct and affuirs of an 1solsent, the
Official Assignee eonducts Ius public eta umation and reports
on s conduct when he applies for his discharge, while the
burden which has hitherto rested upon creditors of protecting
commercial morality has been entircly removed from their
shoulders Section 25 clearly intends that while an mnsolvent
diligently performs the duties prescribed by the Act he should
not be harasstd by exccution creditors, and should not be
rendered liable to pressure whereby one creditor may get
undue advantage over arother The section does not deprive
the Comt of 1ts discretion m granting o1 refusing protection, but
sub section (#) 1ndicates clearly the hnes along which that
discretion should be exercised when a creditor opposes the giant
If an 1osolv ent ean produce the cerbificate referred to, the onus:s
thrown on the opposing creditor of showing cause why the
protection order should not be granted, but I do not think he 1s
entitled to ask the Courtto enter into an inqury whether the
insolvent has been guidty or not of cowmmercial immorahty, or
of an offenc- under the Act  Itisopen to the ereditor to show
that the insolvent has mmposed on the Official Assignee, and
thut 1n spite of the certificate he has not conformed to the
provisions of the Act, or that the insolvent has been gwlty of
undue delay 1 applying for lus discharge, for, the Court will not
countenance an insolvent resting unreasonably bencath the
shade of the protection order
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Ihe Court must a t 1n the interests of all the ereditors and
not m the interest of any particular cieditor who wishes by
way of compensation for his loss to put the insolvent in jail
This way often result 1n an nsolvent’s rclations paying money
to the execution creditor to get the nsolvent 1eleased  Ibas for
the interests of the creditors that thu aftairs of an insolvent
should be fully nvestigated under the Act, and that cannot
possibly be done if he 1s put 1in jal, o1 has to go into lnding to
escape from arrest  Section 25 provides the Court with means
whereby the Court can s.cure compliance with the provisiony
of the Act, and an opposing creditor should show that the
Court has a grievance when ashing the Court to esercise 1ts
discretion against an nsolvent

Tn my opmion the opposing creditors have not reahsed the
change effected by the new Act, and I see no reason why the
msolvent should not be granted protection On the contrary
1t must be 1n the meerests of all the creditors that he should be
gwven a chanee of winding up his estate

Attorneys for the nsolvent Messts dsdesher Hormugee,
Drnskaw § Co

Attorneys for opposing creditors Messr  Crawford, Brovn
§ Co, and Ldgelow, Gulabckand and Wadia

A Mel X

APPELL\TD CIVIL

Before Bur Daerl Bcotty Kt Chuef Justice, and My Justiee Batchelor

MOJILAL PREMANAND AXD oTHERs (0RIGINAL PLAINTIFFS) APPELLANTS,
+ GAVRISHANKAP KUSHALJI D oTHERs (ORIGINAL DEFENDANTS
1, 4 a¥p 3) Re<ronpeNTs*

Tumstation det (\V of 1877) section 10—TVsll—~Truslees—Surt by testator &
suster for declaration of hewrskhup and ownerslhip of the rendue of testator «
estate— Resu'tong trust arwsing by operafion of law—Linutatson

One Jethabhm died on the 7th D comber 1880 after having made a will
dated the 20th February 1889 Iha will sve certmin legaces inclnding dmo

* tesond Appeal Mo 402 of 1907

49

1910

MEcunsy

Gueiery,
IX THE
MATTES OF

1910

July 13



1910

MoreAn

1=y y¥AND

v
Gaver
SHANEAR
hes raut

THE INDIAN LAW REPORIS [VOL XXXV

of I's 300 to the pluntuff, testators sister Under the will five trns ees were
apgo nted and 16 povided as follows — Out of these five (trust es) Dare
Gavrishankar kushaly and my nephew (pluntiffs son) D sa1 Mojilal Prem
nnand should both join and take possession of my properties 1fter my death 10
accordince with the above will,and with the consent of the remamnng trustees
they are to dispose of the properties in accordance with what 1s watten in the
above will and should any outstandings have to bo d for giving effect
1o the sard dispositions they are to do the same and I do by this will give them
power to do whatever else they may have to do {o carry out the will

In the year 1906 the plantiff having bronght a smt for the declaration that
she was the heir of tno tostator, her brother nnd as suck ownor of the resdue
remummg after admimetening Jus property under the wiil and for the recovery
of the residue, a question arose as to whether the smt was time barred on the
ground that there was no trust declared with regard to tho rosiducand no direc
t1on given to distribute 1t arong hewrs at Iaw

Held, that the smit was not trme barred and that onew tho festator s property
was vested sn the brustees for a specific purpase t was not necessary that any
resulting trust of the res due which necessanly aross by operation of law, shoald
be specified 1n words 1n the will 1n order to bring 1t within the scope of sectun
10 of the Lumtation Act (XV of 1877)

SEcoNp appeal from the decision of T N Sanjana, First
Class Subordinate Judge of Ahmedabad with Appellate Powers,
veversing the decree of Keshavhil V' Desar, Acting Subordinate
Judgoe of Nadiad

One Jethabhu1 Walavram died on the 7th December 1889 after
having made a will dated the £0th February 1889 Under the
will the testator gave certamn legacies, including one of Rs 300,
to hus sister Saraswatibar  The watersal portion of the will was
as follows —-

Wath tho property that might remain after paying as above the expenses of
my obseques are to be defrayed ¥ do make disposition in {his way i my
consciousness ard 1n order to carry ont the ¢ dispositons I appoint alter me
the following gentlemen as trn tees —Dwe Gavrisbankar Kushalyy, Desm
Moplal P; d Davo Parbhash Furshottam, Desar De ubhai halidas
and Desar Maneklal mratlal  Out of these five Dave Gavrishankar hushalp
and my nepbew De 1 Mojilal Premanand should both join and take possession
of my properties after my death i accordanco with tho above willand wi h
the conzent of the rermamning trustees they are to dispose of the properbies 1n
accordance with what 1s written in the above will and should any outstandings

bavo to bo recovered for giving effeet to the snd dispositions, they are to do the
samo and I do by thaswill give them power to do whatever else they may have
to do to carry out the will
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In the year 190u the testator’s abovementioned sister Saras-
watibar brought the present smt (1) for a declaration that she
was the heirof the testator and as such the owner of the residue
remaining after admimistering his property under his wall, (2) for
an accont determining the amount of the sud remamng
property and of the outstandings realized by the defendant
trustees and determining with which of the defendants the same
or any part theieof was, (3) for an imjunction restraiming the
defendants from obstructing her 1n taking possession of the pro
perty and outstandings so found remaining and restiaining them
from recovering the same, (4) for an order directing the defend~
ants to haud over to her all the account books, bonds and
other vouchers pertaining to the estate of the testator and (5) for
an order directing defendants 1 and 4 fo give to her a registered
san mortgage bond for B 1300 and to pay to her the outstand
ings belonging to the testator which they and defendant 4's
father and grandfather bad realized as trustees under the wall

The plamtiff Saraswatibar having died after the istitution of
the sumit, her son Mojlal Premanand, who was onme of the
trustees under the will and who was jomned 1n the swb as
defendant, applied with his brothers to have their names entered
on the record in the place of the deceasedand the Court ordered
it to be done  So Mojlal, origmal defendant 2, became one of
the plamtiffs in the smt

Defendant 1, Gavrishankar Kushalp, answered tnter alia that
the smt was fime barred, that the testator had by his will
disposed of hus residue, that the plantiff was not entitled to the
residue, that what was directed by the will to be given to the

plaintiff was given to her and that he had with im Rs 105 11 5
as the balance of the trust property

Defendants 2 and 3, Desaibhar Kalidas and Hanlal Desaibhay,
admitted the plamntiff’s claim and stated that tho residue of the
testators property and the bonds and documents were with
defendants 1 and 4

Defendant 4, Ganpat Chumilal, rarsed the same contention as
defendant 1 and added that he was not a trustee under the
will, that he simply did what the other trustees asked bim to do
and that he had Rs 107-11 3 and documents 1 his possession

51

1910

Mortsan
PREMARAND

°
Gave1

SHANZAR

Kusuarr



32

1010

MositaL

Prewanarp

k3
GayRr

BIANKAR

hosisaLin

r

THE INDIAN LAW BREPORTS [VOL. XXXV

The Subordinafe Judge found that the plamtiff Sariswatiba
was the nearest heir of the testator and was entitled to recover
the residue of the testator’s property after giving bonds of
the nominal value of Rs 100 to Vyafspat 1nstibution
Mahudhn, that defendant 4 was 1n management of the estate as
trustee, that the plaintiff was entitled to recover from defendant 1
Rs 81-7-0 and from defendant 4 Rs 107-11 3, that the plamntif
was cntitled to recover from defendants 1 and 4 documents and
otlier papets relating to the estate of the tes.ator and the suit
was i fume  The Subordinate Judge, therefore, decreed the
plamtff’s clann

On appeal by defendants 1 and 4, the appellate Court reversed
the decrec and dismissed the suit on the ground that 1t was tine-
barred

1he plamtiffs preferred a second appeal

M P Mods with N K Mekta for the appellants (plantiff )

Rangnelar with T R Desas and Raghawaya and Bhsmps for
respondents 1 and 2 (defendants 1 and 4)

L 4 Shak for respondent 3 (defendant 2)

Scorr, C J —This 1sa smbinsttnted by Saraswatibay, widow
of Premanand Parbhudas and sister ot Jethabhai Walasram, for
e declaration that she 1s the heir of her brother Jethabhar and as
such owner of the residue remamng after admumstering s
pioperty under na will

Jethabhar Walavram by s will, dated 20th of February 1889,
gave certain legacies including one of Rs 300 to the plamntiff
and by the last clause provided as follows - With the property
thot might remain after paying as asbove the expenses of my
obsequies are to be defrayed I do make disposition in thus way
n my consciousness and 1n order to carry out these dispositions,
1 appont after me the following gentlemen as trustees Dave
Gavrishankar hushalys, Desat Mojilal Premanand, Dave Parbha
shankar Purshottam, Desat Desaibhai Kalidas and DesatManchlal
Amratlal  Outof thesc five, Dave Gavrishanbar Rushalj and
ty nephew De a1 Mojilal Premanand should both jomn aud tako
posseseron of my propecties after my death 1n sccordance with
the above will and with the consent of the remamming trustces,
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The tiustees named 1w the will bave performed the funeral
obseqmes which a1e necessarv 1n the case of a Hinda 1n the
position of the testator, and they have also paid the legacies
mentioned 1 the will  Three of the trustees are now dead
The property of the testator has not been exhausted 1 carrying
out the trusts of the n1ll - Tt now consists of money advanced
upon a san mortgage deed for Rs 1,800, the mortgagees being
Gavirhankar Rushaly, Mojilal Premanand, Desaibhar halidas
and Manchlal Awratlal and a small sum of cash in the hands of
the second respondent

The smt wis brought against Gavitshanhar Kushalp Moplal
Premanand, ongal trustees Ganpatlal Chunilal as represent-
ative of Maneklal Amratlal, and Hanlil Desaibhai as 1epresent«
ative of De aibhar Kahdas

A deciee was obtancd by the plantuff i the Court of the
Subordinate Judge but thit decreo was reversed upon the
appeal to the Jomnt Iirst Class Subordinate Judge with
Appellate Poners on the ground that the smt was barred by
lnmitation

In second appeal the point which has been argued s whether
the st 15 barred by Inmtation having regard to the fact that
the propcrty 15 1n the hands of the trustees named 1n the wall
nnd the representatives of named trustees who are dead

It 15 ar ued that the property 1s vested i the defendants in
trust for a speeific purpose and that this s a smt of the nature
contunplated 1n section 10 of the Lamitation Aet of 1677

It has been he'd by a Full Bench of this Court n
Lallubhas Bapubkar v Mankurarbas™ that a smb against an
cxecutor by an har of a testator who has by will made the
eseeutor an expiess tiustee for certnin purposes 1s, asto the

(1) (1576) *Bon 358 st 414
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Mosrran
Prexavasd

v
Gavet

BIARLAR

hysyarsr

X uf 1859 That section provided that no swmt agawst 8
trostee 1n i Life time and no swmb aganst s representatives
for the purpose of folloning 1n their hands the speeific property
which 1s the subject of the trust, shall be baired by any length
of time

The section of the Act of 1877 wath which we are concerned
provides that no suit sgamst a person 1n whom propeity has
bocome vested 1n brust for any speeific purposo or agamnst his
legal representatises or assigns not being nsmgns for valuable
consideration for the purposa of following n Ius or ther
hands such property shall be barred by any length of time

Is the property which 1~ the subject of this swit, propetty
which has become vested in the trustees m trust for any
speeific purpose? It 15, we think, clear that 1t has been vested in
them for the purpose of application n carrying out the trusts
of the will  Once the testator s propeity 1s vested 1n them for
a specific purpose 1t 1s nob necessary that any resulting trust
of the residue which pecossarlly auses by operation of law
should be speetfied 1n words 1n the will 10 order to bring 1t within
the scope of section 10 That was the opinton of the Court
w Pundrarandis v Cursondas®  The learned Judges m that
cose soid, It must, we tinnl , be conceded that where o Hmdu
will makes the executors trustees of the whole estate of the
testator, and the bequests mn the wiil are not sufficient to
cxhaust that estate, the executors become express trustees of the
undisposed of residue for the next of hin of the testator That
has been so deaided by this Court i Zallublas v Manduarbait),
where the case of Salfer v Caranagh® was followed, as 1t was
also followed by the Qu.en’s Bench Disision mn England in
Patrsck v Sumpson®,” aud after further discussion of the point
they ndd “We have considered this queslion as though the
expression ¢ express trust > bad been used 1 our Statulo (Act
XV of 1877, section 10}, but for this purpose we thunk that
¢vested 1n trust for a specific purposo’ ;may be treated as & more

1t (1597) 21 Bom 614G n* Gud % (1833) 1 Drary aal Walsh €C8
) (1846) 2 Bom 353at 414 (1839 2iQ B D131
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expanded mode of expresung the sume 1dea  OQur deasion cn
this point 13 suppoiled by the case of hZerodemoncy v Doorgu
money® wh ch cannot, we think, be substagtially distinguished
from 1t

We therefore, hold that the <t was not barred by hmitation

There 15 no dispute as to the property to which the plaintalfs,
as representing the original plantiff Saraswatiba, are entatled

We reverse the decree of the lower appellate Court and
declare that the appellants are entited to recover the an
mortgage bond Exhibit 84, and all the mortgage bonds and
personal bonds and documents relating to the undisposed of and
unexhausted residue of Jethabhar's estate  Oider thab respond-
ent 2 do retain one bond of the nounalvalue of Rs 100 for
delinering to the Tyatipat mstitution  Order that the 1espond
ents 1 and 2, 1f and when 1equired so to ¢o by the appellants,
do asugn to them the sad bends and documents at the
appellants expense  Decree that 1¢spondent 1dopay Rs 8170,
that respondent 2 do pay Rs 107 113 und that respondents
1a3d 2dopay Rs 60 to the appellants Decree that fiust and
second respondents do pay the costs throughcut of appellants
and third respondent

De rec1cer ed
[ -2

CRIMINAL APPELLATE

B fore e Jurties Chandarar! ar and At Justrcs Heatin
EMPEROR » SHANKAP SHRIKRISHN\A DEV *

Press Aet (L \V of 1867) sections 4 5~ Declaradion made by owner who fook
no part 1 managing @ printing press—Pullscation of @ sediticns book at
the press—Penal Code (det XLV of 1570, s¢ 03 D44—Sedition—
Iwlention
The accused mae a decliration under Set XXV of 1 67 & ction 4, that ho

was the owner of  press ealled *Th Atmaram Pre s Beynl thie, ho teoh

* Crimnal App "1 N0 1 7 of 1910
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no part 1n the managem nt of the press which was cumed on by another
p rson A bosh styled % Lk Sllokt Gita” was printed at this press It was
abrok tha® denlt to adarge ex..nt with metaphysies plulosophy and rebigion
Tt al o contaned s ditions pis.aes seatt red cmong discussions of religions
matters It Was not shova that the accused e r read the beok or was aware
of the s ditiods passages 1t contmned The sccnsed Was convicted of the
offesce pumishabl under sect on 1244 of the Indian Penal Code, 16460 as
publisher of the hoo!  On appea’

ITeld by Chand. kar,J {hat {he cumulatie effect of the sunconding
eircamstances was snch as to mak 1t 1mprobable that the acensed had raad the
beok or that he had Inown its sedations object and that the evidence having
thus been cvenly Inlanced and egmvocal a reasonnble doubt arese as to the
guilt of the accused the benefit of which should be guen to him

Held, by Heaton J that before the aceustd con:d be convicted under
seotion 124A of the Indian Pennl Cede t must be found that he had an
mtention of cxting dvaffvetion  aud thab the evidence feoll very short of

proving the mten 107

Per Ciavpivarkat J — 4 dechration made under section 4 of the Fress
Ac¢ 13 intended by the lajishiture to lave a certmin effect, namely that of
{n *enin, responailuhity for the vonduct of the presson ap rson declanng m
ruspect of matters where pablic 1ntere ts wre nvolved  Ience where 4 bool
compluned of an seditions or libellous 15 printed 1 a prss the Comt
performin, the funct ons of a jury iy presnme that the awner had a hunl
m tho printing and was awwe of the contenis and character of t1c book
But whether such a presumplion 1s warranted m any indindual case must
dcpenl upon ats own fwets and circumstanys The presumption however 1
not conclusive 1t 13 not one of law but of faut, 4211t 11 op n to the tc usel to
yebutat

Arrcan from conviction and sentence recorded by L R
Bomanys, District Magistrate of West Ktande<h

The accused Shanhar 8 Duwo mad & declaration under
snction 1 of the Press Act, 1837, that he was the owner of 4
punting press ealled the ¢ Atmaram Pi 58" As a malter of
fact, he took no pait m the mana_em nt of the press, which
was looked after by another person

At this press, & Lock styled “Lh Shlomt Guta” was
published It was wutten by ono Keshav Narayan Damle
The book. purported to 1 an estended commentary on a single
verse from the Dhagisd Gete  'Ihe nuthor of the bl wasa
Sanyast and the book 1t ¢If consisted of religions and plulosoph cal
Qisenssions inferperse | with seditions passigs
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Tt wa not shovn of the trial that the aceused lal ever 1cad
tle boo\ or was aware of its contents  The accused was, upon
these facte, tried or an offunee of publishing a sedittous book,
unde section 124 of the Indian Penal Cole and was convicted
231's nteaced £o undergo simple 1nprisonment for two months
and to pay a fine of Rs 200  He was convicted on the following
grounds —

Now 18 regands th acused No 2 That he s one of the owners of tho
press a1l has mile ade Laration to that eff ot 13 not d mied  Ho pleads that
Lt tooh ns part 2a the management of 1t Dow 1t must be 10memoered that
this accu ed 1s 01 of the leadin, p'eaders m Dhula so that he cannot sty
he hal net more than tae ordn tv mis luowlel e of the respsusibibity of
Lis pe ition

If 1112 mahs a dedata n under ¢ btion £ of the Press A tof 1867 that
Lie 13 tha onn r what do s the dec nation tmount to®  The levned pleicers oa
both md s have not b en able to help e with any cas 3 dociled on this pomt
There ar no doub mnler sections 5 aud 7 of the Act bu  not under ectun 4
It 13 contenlel on behalf of No 2 that unly st can b proved tha the accused
liad rexd thy boog and huev it o bes ditio1s then ard then only can b bo
hell Liable S tions o and 7 of the Puess et apply to newspipeis and not
to boshs Bu 1f the owne1 of a press punts 4 boo'c which 1 seditions 18 he
liable or not ? In 4111 s case quoted a* T L I 22 Bombay pago 129 Justie
Stra hey accep cd the ruling of the Chi £ Justice of Cilcutta that 1 man who
u es any punted matter m anv way fo ths purpss of ox tting feclings of
disaffect on 13 lnble nnders stion 1234 thethor h 1s the a tual asthor or not
Looking to the worling of se tioa 1241 Inlian Penal Cole I must hold that
a man who ciuscs edilions matter to be printed nses words which would ereate
disaffection or attempts to do so and mus be h Id 1esponsible for his condnct
Even the so called informal mauag r of th press owned by the accused Me 2
s adantted that 1f the accused had directed thai the book was not to be
peinted he woald have bad to follow his order I must hold then that the
responsibilits for printing the worl miast lia with the owner who mado the
dudiration and ho camnet say that the autker and he alons must be held
Tesponuible

It might by nrged that the accased No 2 did not read the book  If s0 1t
ssems o me that he fuiled to do what e ought to have dono and cannot escipy
tho respoasmbility of lus position on the ground of hus own neglect A good
del has boaa sad sbout the diffe ence 1n the wording of the decliration under
sctions 4 and 5 Lko rewson 1s obvions In thecase of & bock the sutbors
name appars on the book or is registered 1n the e1 ¢ of 1 newspaper or
p tiolical the writer s name very ften s not diselosed
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1910 The acctsed appealed to the High Court
LL‘;"““ Weldot, with C 4 Rdeand P B Shingne, for the nccused
emhar . The evidence adduced by the prosecution does not establish any
N
”DL\x " ntention on the part of the d to exeite disaffect and

13 not suffizent to support the conviction under section 124A
of the Indian Punal Code The onus of proving that he had
hnowledgs of the sediticus character of the Look la on the
prosecution  That onus 15 not discharged

lhe mere fact that the accused made n declarition under
section 4 of the Pre 5 Act, 1567, cannot render him crimnally
Lable for a book published at lns press without hus Lnowledge
There 13 & distinction between section 4 and section  of the
Act  The latter deals wath the case of the printer and publisher
of o periodical, whilst the former deals with the proprietor
of a press Section 7 of the Act should be 1ead with section 5
and not nith seetion 4 That scction renders the punter and
publisher of a periodical liable for 1ts contents  That presump
tion cannot be drawn agamnst a person mahing = declaration
under scetion ¢ and the prosccutron should prove affirmatively
that he bad the bnowledge

&+ S Ras, Government Pleader for the Cionn

The accused 13 the registered proprietor of the press  He lins
control pver the press and 1s lable for what 13 going on tlere
He cannot escape halnlity by relegating s duties to a manager
The responsibility of printing o book hes with the owner whoe
mahes a declaration under scction 4 of the Press Act See
LEmperor s Bhaskar®, Qdgers on Label and Slander, pages 1,9,
Ho

Cuupavirkar, J —The seditious character of the public
ation called the “T'k Shloks Gita”, has not been disputed Ly
Mr Wdden in argmng this appeal on behalf of his client, who
has Leen convicted by the District Magistrate of West Khandesh
under scetion 121A of the Indian Penal Code The petitioner
made adeclaration under section 1 of the press Act XAV of 1867,
that he was the owner of a certam Press called the “ Atmaram
Press?, where the book 1n question was printed  The District

) (1000) 39 Lom 4.1
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Magistrate has held manly on the strength of that declaration,
and one or two other cireumstances, that 1t must be presumea that
the petitioner was aware of the seditious character of the bool and
that he did take part Ly 1ts publication 1n bringing Government
mnto contempt

A declaration, made undu scetion 4, 15 intended by the
legislature to have a certain cffect, namely, that of fastemmng
responsibility for the conduct of the press on the person declaring
mre pect of matters where public interests are nvolved  There
fore, when a book complained of as seditious o1 libellous 1s printed
n o press, the Court performmg the fuuctions of a yury may
presutae that the owner had & hand 1 the punting and was aware
of tlie contents and charneter of the book  But whether such a
presumption 1 warranted n any 1ndividual case must depend
upon 1ts own fact~ and errcumstances  The presumption I have
spol en of as onc that may be drawn 1s not conclusive , 1t 1s not
one of law, but of fact, and 1t 15 open to the accused to rebut 1t
By what I am saying, I do not wish 1t to be understood that
registered owners of printing presses, who have made declarations
under section 4 of the Act, cain lhghtly esrape from the
responsibilt'y which they have taken upon their shoulders by
means of that declaration  The law would not require an owner
to make a declaration for nothing  Tne object 1s to create a senso
of responsibility, so that if any public mischief oceurs owing to
any action or conduct of the press, the law can at once hoow
who must primd facie e held responsible for 1t While that 1s
80, on the other hand, the Comts should be careful to diaw no
wnference of guilt agamst the declarant from the mere fact of
declaration but must consider the surrounding crcumstantes and
probabilities to enable them to arrive at a conclusion whether
the declarant had a hand 1n the printing and publishing so as to
bring him within the operation of section 124A of the Indian

Tenal Code, where the charge 15 under that section

Now, m the present case there 1s the declaration to start with,
and 1f it had stood alome, I should have presumed the guilt of
the app-llant, cspecially when there 1s the proved fact that the
wuiter of this scditious publication las been hisfriend  But
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there are other ficts and cincimstances to be constdered, which
make 1t 1easonably doubtful whether the appellunt had ever
read the bool , and had acquainted lnmself with the nature of 1t
either before or after st had been printe]  When the writer of
the book sent 1t to the press tor printing, he corresponded, not
with the present appellant, but with one Randive, the manager,
and another person, by name Killedwr, also employed in the
pres It 1s true that the wnter deposited Rs 800 with the
oppellant to defiay the expenses of the printing but from that
crreumstance 1t does not nece sarily follow that the appellant
had read the bool or hal been informed of 1ifs character and
contenls  After the piinting woik had been done by the pres,
the appellant appropuated the who'e sum of Rs 300 towards
the printing charges, and then ensued o dispute between tle
writce and the press  The writer appealed to the appell.nt and
urged that, when he had deposited Rs 850, 1t had been understood
that Rs 800 only were to be for the printing charges and that
Rs 50 were to be reserved for the writers private cxpenses
The appellant declined to be moved by any consideration of that
hind and gave the writer to understand that as it was a purcly
Lusine s transaction, he could not allow Ius #“love” for im as a
friend to mterfere 1 a matter of profit and loss concerning the
press  Had the appellant been aware of the <editious character
of the publication snd undertaken its printing n hus press wath
the object of propagating disloyal 1deas nnd fosteing a sense of
hatred of the Governmnent, 1t 1s prohable that he would not have
adopted this tone of a business man while writimg to the writer
of tne publication and nsisbed on gethicg every penny out of
thejob That 13 how 1t strikes me—unless I must assume that
the appellant, having jouned the writer 1 the printing and
publication, with sedition as that object, turned round ajamnst
lusown friend  But I do not thiek we ought to assume that in
ab least a eruminsl case, where we hasve the further fact to con
sider, and that 1s with reference to the principal features of the
publication Tt 15 not only sedibious, but, 1n iy opinion, 1t 13
also venonous , and the venom 1s all the more dancrous becauso
it 1s presented to the reader n the garb of wnctaphysies,
philosophy, and religion, which so readily appeal cven to the



VOL XXXV] BOMBAY SERIES

average Hindu intelleet At the outset the writer takes o single
verse from the BAagvad Gifa, where Krishea chinches his whole
argument on the subject of devotion to duty with the advico to
Arjuu to gird humself for war and fight with his encmies  The
writer of this publication puts lus own gloss on the verse Ife
explains 1t to menn that we should make war with ours lves 1n
the faithful discharge of our daily duties That seews a very
mnnocent gloss, but, as he proceeds, after six*een pages he brings
out h1s main object 1n publishing the book 1n one sentence He
ays —* Swara)ya cannot be obtained without victorious wm
Haoving let the venom cut m that way he takes to hus philosopht
cal strain a_amm until he comes to page 069 wheie again a
distinetly selitwous utteranes 1s found Thus at fanly long
mtervals h2 brings oub m the bool his libels auned against the
Government anl there he intursperses them with his views on
philosophy and 1eligion  No realer 1s lilely to detect this
dangerous character of the book unless he readsit carefully
through, and follaw> the somewhat absttuse reasomng, which
runs through the pages, with close attentton I do not mean
that the philosophy and rehigion found 1n the pages are of n solid
character or such as to give one 2 high opimwon of the writer’s
1tellectual capacity  But 1t 15 2 Look written deliberately with
tt e object of presunting two faces to the reader—ono s a spirstual
enlightner and the other as an enemy of the Government Tho
former 13 1 evidence on every page, the latter comes in
occastonally

In this state of the facts I do not think 1t would be safe to
presume that the appellant was aware of the real nature of the
book  1he cumulatise effect of the smrounding crcumstances
I have dwelt upon 1s such rs to make it as probable that the
appellant had not read the bool as that Le had }nown 1ts
seditious object The evidence bemng thus cvenly balancel and
equivocal, o reasonable doubt ams s as to tle gult of the
appellant, the beneht of which must be given to lam

Tor these reasons the convictio: nnd sentence wust be
reversed, and the appellant aequitted  The fine, 2f pard must be
refundel,
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HEeatov, J —The accused 1n this ease was charged under
section 124A of the Indian Penal Code, to putit brefly, wmith
exciting or attempting to excite disaffection No exeiling of
disaffection 13 proved  No attempt has been made to prove 1t
as 1t very seldom 1s, mn tnese cases Thke substantial charge
therefore 15 one of attempting to excite disaflection  In Zmperor
s Ganesh Balvant Modak's case® which came before us, some time
ago, we helu that an attempt to do a thing must necessarily
molve some 1ntention , for a man cannot be said to attemnpt to do
that which he has absolutely no knowledge of doing, and no
wtention te do  Applying that prineiple here 1t 1§ impossible to
convict the appellant under section 1244, unless we find that he
had anintention of exciting disaffectzon  The evidence has been
considered by the Magistrate and he came to the csnclusion
that ther. was this: This 1 he hed by a
sertes of presumptions, a method to which I hnow of no objection
on prine ple, but one which needs careful treatment 1o practice
To me 1t seems that the evidence falls very far short of proving
intention even by a process of presumptions It does =zem to
Le truo that the appellant took some active part n the
negotiations with the author of the book, and certanly had
Lnowledge that that book was bemng punted at the press, of
which he was the registered proprictor Bub the established
facts show that the press printed the book at the cost, for the
benefit and on account of the author, and they do not suggest
that the bool was one which would be real on behalf of the
press proprictors, before 1t wos printed  If lhowever the book
were obviously o seditious publication, and were one, the
sedition 10 which would be patent even to a casual reader, the
condition of things i tlus ecase would be very different from
what it 15 But we have here a bool of conuiderable length a
book that I should unagine 13 very hard readmg It deals with
plilosoplical and rebgious questions No doubt sedition 1s
there, but it 1s 1, and 1t 1s 1ntersp 1 1n one or two
sentences 1n one place, and one or two sentences at another,
frequently at long intersals It would take very careful readng
of that book to enable the reader to rualise that he nas perusing

@} (1903) 34 Do 872
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o seditious publication That bemng so I am not prepared to
go rny where near the length of presuming that the nccused had
any hnowledge whatever that the book which was being printed
at his press way o seditwus publication Finding myself
unable to mahe that presumption, 1t seems to me that I am
bound to agree with the conclusion that he must be acquitted of
the charge on which he has been tried

Convietron sef asde
R R

CRIMINAL REVISION

Bsfore Mr Justice Chanlararkar and My Justice Heaton
EMPEROR 2 MULSHANLAR HARINAND BHAT *

I’re.minc_y Towns Insolvency (Act IIT of 19J9) sections 17 103 enl 104—

1 Criminal pi 4 against the Ponal

Code (dct XLV of 1860) section 421—Sanction of Insulvency Court not

ohtavned—Jurisdichion of Magistrate— Swrt or other legal pro ecding’
nterpretation of

A porson 1n 1nsolvent circamstances apphied to the Insolvent Dobfors Court
st Bombay for rehiof nnder the p of the Premd Towns Insol
Act 1903 aud was adjadicated an insolvent Ten days hter « creditor of
{he insolvent withoat havin, obtamed any sanchion from the Insolvent
Dobtors Court filel a pl aganst the leent 1 the Presid
Magistrate s Court for an offence punishab e undor section 471 of the Induan
Penal Code 1860 It was contonded that the Magutrate hal no junsdiction
to entertain the complaint

Held, that the Magistrato s Jarisdiction to try the 1usolvent for an offence
under section 421 of the Indian Denal Code 1860 was not taken away by any
thng d 1a the Presid Towns Insol Act 1902

Tho expression © or other lugal pracseding’ 1 acot 01 17 of the Presidency
Towns Insolveney Ac, 1909 coming after the word swt’ a word of more
Jumated npplication must be construed on the principle of gusdem generss
Tt, therefore, 1ncludes only pro cedings of a civil nature

Tiuts was an appheation for revision of an order passed by
Chumilal H Sctalvad, Acting Third Presidency Magistrate of
Bombay

* Crintnat Appeation for Jy wision Do 177 <1910
b 12043
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The accused No 1 Mulshenkar was the proprietor of a t]
trical company called the “* Kathwwad Natsh Mandali,” w
was m embarrassed circumstances

The paraphernalin of the company, consisting of sce
scenerzes, dresses, &c, was first pledged to two merchants
Ahmedab.d on the 8rd September 130 for Rs 7,500
the 5th Apnl 1910 the sccused No 1 executed an assignm
of the paraphernaha of the company for Rs 10,000, to
Chhotalal Mulchand (accused No 2}  Out of the sum so obtair
peeused No 1 paxd Ka 7,950 to the Ahmedabad merchuuts , 1
the remaming Rs 2,050 were spent 1n paying off the arrear
salary of some of_the actors and servants of the company

Owmg to the pressing demands of his other credibors,
accused No 1 filed his petttion 1 the Court for the Rehel
Insolvent Debtors at bombay on the 19th Apni 1910, and
was adjudged an insolvent the same day

On the 23th Apul 1J10, one Ambalal Nathay: na creditor
accused No 1, presented a complaint 1n the Court of the Act
Third Presidency Magistrate of Bombay, agamst aceused No
for an offence punishable under section 421 of the Indian Pe
Code and aganst Chhotalal 2n lius brother (accused Nos 2
3) for offences pumshable under sections 421 and 119 of
Code

The accused contended before the Megistrate tlat he had
jansdietion to entertamn the plaint, as the 1pl t 1

not obtained leave of the Insolvency Court mader section 17
the Presidency Towns Iusolvency Act, 1000

The Magsstrate took up the preliminary question as to jurisd
tion hrst, and held that he had junsdiction to hear the ease

The accused applied to the High Court under 1ts crimmal |
visional yunsdiction

F § lalyarkhan, mstructed by Messrs Ardeshtr, Horaa.
Dinakiav & Co, for acensed No 1

Tho new Insolvency Act enables the Insolvency Court to
1ato questions which are 1dentical with those which can Lo gc
mtboina complamt under section 421 of the Indian Penal Co
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1860 The Act leaves the complete control over the insolvent
1n the hands of the Insolvency Court It defines the offunee (sec-
tion 103), and provides for the procedure and pumshment
(section 104)

If proceedings can be tahen both under the Act and the
Indian Penal Code an asolsent 1s lable to two prosecutions
about the same subject matter wnd at almost the same time

Lastly, when an act 13 made pumshable by two Acts, cne
general and the other special, the sentence should be pass~d
under the latter see Kuloda Prosad Majumdar v The Dmperor®
Lec v Dangar, Grant § Co @

Felsnkar, instructed by Messrs Ardeshir, Iormasys, Dunshaw
§ Co, fer nccused Nos 2 and 3

The general rule of ejusdem generts 13 subject to this reservation
that if the words that follow a word of Iimited sense nre 1ntended
to be used 1 a wider sense, then that sense must be assigned
tothem The words “or other legal proceedings” in section
17 of the Presidency Towns Insolvency Act, 1909, are so used
and they 1clude crimmal proceedings

If this were not 50, then 2t would be open to any creditor of
an msolvent to go to o Crimmal Court and by adopting ctiminal
proceedings agamnst the latter to extort payment from him It
would thus leave an cngie of oppression m the creditor’s
hands

Binneng, with B J Dionds and D @ Daly, for the com-
plamnant

The words “or other legal proceedings ” in section 17 of
the Presidency Towns In olvency Act, 1909, following the
word “suib”” refer only to eival proceedings This becomes
clear when they are contrasted with the words “or other
proceedings’ 1n section 18 of the Act  The former section was
enacted to sottle doubts that had amsen regarding the inter~
pretation of section 49 of the old Act sce Hookamckand v
Nowrgps®

M (190110 W N\ 1 o (1692)2Q B 33~
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The Act makes aclear distinction bebween offences under
sections 421, 424 of the Indian Penal Code and scetion 103 of
the Act sec section 79, clause (2), anl section 30 The terms
of section 103 are not the same as those of section 421, and
theie 1s diffirence even as to pumshments

It 15 a puneple of law that the general law 13 not avorded
unless there 13 an express repeal of 1t under tho special Act
See Maxwell (3td Edn ), pp 469, 250, 256, 113, Chands Pershad
v Abdur Rekman®, Proceedsngs of the High Court, dated 22nd
February 187610, and The Queen v Ramchandroppa®

Lalyardkan, 1a 1eply

The offince vnder section £21 of the Indian Penal Code 13
the srme as that under section 103 of the Insolvency Act, and 16
would be undesirable to punish a man twice over for the same
offence

Velwnl ar, 1n reply, referred to In re Meghray Gangabur®

CHANDAVARKAR, J —The three petitioner are being prose
cuted on the complant of & creditor of the first petitioner 1n
the Court of the Third Presidency Magistrate, Bombay, the
charge against the first petitioner being an offence under
section 421 of the Indian Penal Code and the charge agamst
the other two being abetment thereof The first petitioner was
adjudged 1nsolvent under the Presidency Towns Tnsolvency Act
(11X of 1903) ten days prior to the institution of the complant
It was urged for them before the learned Magistrate by way of
preliminary objection to tne complamnt that lus jurisdiction to
try them for an offence under section 421 of the Indian Penal
Code was excluded by fhe provisions of the Presidency Towns
Insolvency Act and that the only Court which was competent
to entertain o complaimt of the offence was this Court exercising
msolvency jurisdiction under the Act The prelimmary
objection having been overruled by the Magstrate, the pett
tiopers ask this Courb to quash Ins order and proceedings m
the exercise of 1ts revisional jurisdiction

) (1894) 22 Cal 131 (2) (18%3) 6 Mad 219
) {1876) 1 Mad 55 #) (1910) Sec anfe p 47
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Firs* 1t 15 contended *hat the Magistrates jurisdiction Ns
excluded because no leave of the Insolvency Court under
section 17 of the Presidency Towns Insolvency Act bas been
obtained for the mstitution of the eriminal proceedings 1n the
Magistrate’s Court  That section provides that “on the making
of an order of adjudication no creditor to whom the
solvent 15 ndebted 1n respect of any debt provable m
msolvency shall, duung the pendency of the insolvency
proceedings hate any remedy agawnst the property of the
1nsolvent 1n respect of the debt, or shall commence any suib or
other Jegal proceeding, except with the leave of the Court and
on such termsas the Court mayimpose” By the complant
filed 1n t1 e Magistrate s Court the creditor here concerned 1s not
ashing for ‘“any remedy against the property ’ of the first
petitioner  Nor 15 the erimmal proceeding mmitiated mn that
Court & smt  Bub 16 15 urjed that 1t falls within the more
general expression “or other legal proceedings ’  That generil
expression, coming after “smt”, a word of more lmited
application must, 10 tny opinion, be construed on tle principle
of gyusdem generis It was sml thab such construction was
opposed to the general scheme of the Act, which 13 to gne
complete control to the Insolvency Court over matters, both
a1l and eriminal, affecting the property and the person of an
adjudged insolient Where the Act creates an offence 1t 15
the Insolvency Court which has jumsdiction as to 1, and as
to offences under the Penal Code, the ordinary jumsdiction of
the Cumnal Courts cannot be held to be excluded unle s
cxpressly or by necessary implication the Act repeals the Code
for the purposes of thoso offences

The question, therefore, 1s whether there 1s anjthmng in the
Act wineh repeuls section 421 of the Indiau Penal Code We
have at the outset section 39 of the Act which directs that * tho
Court shall refuse the discharge 1n all cases where the mnsolvent
has committed any offence under this Act, or under sections 421
to 424 of the Indian Penal Code” Then section 79 of the Act
makes 3t the duty of the Oficial A< 1gnee “to 1y estigate the
conduct of the Insolvent and to report to the Court upon any
spplication for discharge, stating whether there 13 reason fo
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believe that the insolvent has committed any act which con

stitutes an offence under this Act or uunder sections 421 to 424
of the Indian Penal Code 1n connection with Ius mcolvency’
and “ to take such part and give such assistance 1n relation to tho
prosecution of any fraudulent msolvent as the Court may direct or
as may be preseribed * This language 15 consistent only wath the
preservation of the jurisdiction of the ordmary Criminal Courts
as to the offences under sections 421 to 424 of the Indian Penal
Code  These sections, so far from being repealcd, are recogised
by the Act as being operative and the prosecution of the
msolvent for the offences created by them s distinetly con

templated by the Act

The only section of the Act which 15 relied upon asn effect
repealing section 421 of the Indian Penal Code and subshitating
therefor, o new offence, created by the Act and made tmable
only by the Insolvency Cotnt, 1s section 103 But that section
does not substantially mterfere with section 421 of the Code
As 1ts essential ingredients show, 1t 13 more or less  new offence
created by the Act 1n addition to the offence under the Code

‘What are the ingredients of the offerce under section 421 of
the Penal Code as contrasted with those of the offence under
section 103, clause (3), sub-clause (11) of the Presidency Towns
Insolvency Act, with which we are hereconcerned 2 First, the act
complamed of must, under section 421 have been done™ dishonestly
or fraudulently,” whereas the offence to fall within section 103
of the Act requires only the element of fraud ana dispenses
with that of dishonesty It 1s true that at least one element,
that of dishonesty, 15 common to both, and 1t may bo concaded
that there are also some common elements 1n both as to the act
itself, eonstituting the offence  Forinstance, the act contemplat
ed m section 421 of the Code consists 1n (1) the removal of the
property or (2) 1ts concealment or (3) its delivery to any person,
or (4) its transfer or the causmng of its transfer to any persom,
without adequate consideration ~ The offence under section 103 of
the Act brings in a few of these elements, namely, removal,
concealment and transfer But 1t must be a transfer of a
Imuted kind, 3t has to be by way of charge or mortgage only
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Then agam, under section 421 of the Code the transfer must be
“waithout adequate consideration’”, but that clement 1s absent 1
section 103, according to which 1t 15 1mmaterial whether the
transfur by way of charge or mortgage 13 supported or not by
adequate consideration

These diffcrences between the two scctions are intensified
when we come to the question of ntention as an tial
element of the offence constituted by each of the sections The
mtention required by section 421 of the Code 13 that the act
must be done to prevent or with knowledge that 1t 13 likely to
prevent the distribution of property according to law among
the creditors of the offender or the creditors of any other person,
whereas the intention 1 section 103 of the Act s not the
distnbution but exther the diminution of the sum to be divided
among the msolvent s ereditors or the guving of an undue pre
ference to any of the sud creditors Distribution need not
necessanly have the effect of dimimution 1 all eases, and there
may be undue preference, which does not neeessauly nterfers
with the distribution

Sao also as to the penalty provided by either scction  The
pumishment for an offince under section 421 of the Code 13 two
years 1mpu onment of exther deseizption, or fine, o1 Loth, that
uncer section 103 15 only two yems' imprisonment

It may le that 1n <ome cases the facts proved may bring
about elemenls common to both the sections, but thatis not
enough to create repugnancy between them The repugnancy
or contranety must be suuvstantial and must clearly arise out of
the general features of the two sections “ Lvers affirmative
statute 1s a repenl of 2 precedent affirmative statute where 1ts
matter necessanily imphies a negatine but only so far as atis
clemly and indisputably cortradictory and contrary to the
foumer Act 1n the very matter, and the repugnancy such that
the two acts cannot bo reconcled * (Dwarns on biatutes,
2nd Tdition, pages 530 and 531)  As wassaid Ly Grove, J, 1
sy Hall® #1415 common lmning that one statute may be
impliedly  repenled by n subsequent statute necessanly

) (18,0) L I 1Ex D 411,
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meonustent with 1t, bubt then the inconsistency must be so
great that they cannot both b to thur full extent obeysd I
do not think that mn considening a question of t13 kind wo
ought to hold that a mere accidental inconsistency between two
statutes amounts to a total repeal of the earlier, such a doctrine
might be pushed to a mischievous extent ’

On the ground, therefore that the offence under section 421
of the Indian Penal Code 1s substantially different fiom the
offence under ection 103 of the Prosidency Towns In olvcney
Act T am of opinion that the Magistrate’s yurisdiction to try an
adjudged msolsent for the former offence 1s not taken away by
tue latter Act

The rule must, therefore, be discharged

Heatov J —A creditor instituted agamnst a debtor a prose
cution under section 421, Indian Pcnal Code after an order of
adjudication had ‘een made under Act 11T of 1909 in respect of
the debtor  The lease of the Insolvency Court was not obtained
to 1nstitute those crmmmal proceedings 'Lhe question 1s
whether the dagistrate has jurisdiction to proceed until the
lesve of the Insolsency Court 1s oblamed The argument
that lie has not 1s founded on the termsof scetion 17 of tho
Act  That sectton 1uns as fo'lows —

On the maling of an order of adjudieatron, the prop rty of the insohent
wherove: situate shall vest in the Official Assignee and shall become dissible
among his ereditors and thereafter exc ptas d rected by this Act no credstor
to whom the 1nsolvent 1s indebted 1n respect of any debt provable 1n 1n olvency
shall daring the pendency of the 1usolency p oc edings, Tave any remedy
against the property of the msolvent in respect of the debt or shall commence
sny smt or oflier legal procesding ex ept with the Juava of the Const and o2
such terms as the Court may impcse

Provided that this section shal mof aff et the power of any sscurcd ereditor
to realize or otherwise deal with his sceurity 1n the sime manner as he won'd
have been ent tled to realize or deal witL 1t 1f this section had not leen
pasd

1t seems to me that by ““other legal preceeding ™ 1s meant
broadly other preceeding of a eivil nature connected with the
msolvent’s estate This 1s to be mnferred from the words of the

section as & whole, from what 15 quite plainly 1ts main 1tenticn
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APPELLATT CIVIL,

Before Ur Justice Chandarariar and My Justice Heaton

Tre TALUKDARI SETTLEMENT OFFICER, GUJARAT (oRIciAL
DEFENDANT) APPELant, + UMIASIHANLAR NARSIRAM PANDYA
(or161NAL PLAINTIFF), hESTONDENT *

Land Revenue Code (Bombay Act V of 1879) seclion 794T—Guaral
Talukdars Act (Bombay Act VI of 1888)—Collector powers of—~Summary
eruct Persons 1gful g Posseasion under a decree of
Cusl Courl—Digeretion of Co'lector—Jurisdichion of Cind Court lo
examine the 01der

The Talukdan Settlement Officer of Gujarat mn exercise of s powors as
Collector nnder seotion 79A of tho Land Rev nue Code (Bombay Act V of 1879)
puthorized the summary evietion of a person who was 1n possession of land
under the decroe of 2 Civil Court  In a suit brought to s tasde the order —

_Held, that the powers given by section 79A of tke Land Revenue Codo, 1879,
could only be d 1 cases of ful

Held alz0, that no finality was given to the Collectors decision Ly the Land
Revenue Codo or the Gujarat Taluhdar: Act, and the juridiction of the Civil
Court to de 1de whether the person evicted was 1 mightful possessior was
not excluded

APpEAL from the decree passed by Dayaram Gidumal, District
Judge of Ahmedabad

St for declaration and 1njunchion

* Furst Appeal No 120 of 1909

4794  Any person P, or zfully in of any
1s d=
(a) to the nse and occupation of nhich he has ceased to be eatstled und r any
of the provisions of this Act or

{2} of which the occupaney right 18 not transferalble withont previoss sanction
under section 734 or by virtue of any condition Iawfally ann xed to the cceupaney
under the provisions of section 02 67 or 68

may be summanly encted by the Collector
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The plamnt:ff Umrashanhar Narsiram came 1nto possession of
the lands 1n dispute 1n execution of a decree of the Civil Court

The judgment debtor sued the plamntiff for a declaration that
the lands 1n question were 4 talukdari estate which could not be
sold without sanction of Government under section 31 of the
Gujarat Talukdars’ Act, 1888 It was held that the lands were
not a taluhdar: estate

Subsequently, the Taluhdari Settlement Officar of Gujarat
purporting to act under section 79A of the Land Revenue Code
(Bombay Act V of 1879), gave a notice of summary ejectment to
the plamtiff

The plamtiff filed a swmt aganst the Talukdar Settlement
Officer, eshing for & declaration that the defendants order was
bad 1n law and for an njunction restrammng the latter from
nterfering with the plamtifi°s possession of the lands

The District Judge decreed the plamtiii’s claim
The defendant appealed to the Hugh Court

G 8 Rao, Government Pleader, for the appellant
I 4 Stal, for the respondent

CHANDAVARKAR, J —Section 79A of the Land Revenue Code,
as amended by Act VI of 1888 (the Qujarat Talukdars’ Act),
confers on the Collector the power to evict summarily any person
who 1s found m “ wrongful possession ™ of a felukdars land or
estate It 13 only 1n cases of wrongful possession that the power
can be exerer ed, and though for the exercise of the power the
Colleetor has to form his own opimon and deesde whether inany
particular case the possession 1s wrongful, there 18 no provision
1n exther the Land Revenue Code (Bombay Act V of 1879) or the
Gujarat Talukdars Act (Bombay Act VI of 188S) whick gives
finality“to the Collector s order of eviction so as to exclude the
junisdiction of & Civil Court to decide that the person evicted
by that order was 1n nightful occupation In the present caso
the respondent was put into possession by a competent Court of
law after an adjudieation that as aganst the Taluldar he (the

respondent) wos entitled to the land i dispute  If that adjudie

73

1010

Titysrint

BETTLEWERT
Orriot
GuasnaT

v
Urna
VHANKAR
NavsiAx
JPANDYA



74 THE INDIAN LAW REPORTS [VOL XXXV

1910 cation and the lawful possession had 10 consequence of 1t bound
'éu.vxmn the Taluldar as res pudicala, 1t 18 not open to any authonty, m
Oreeae™™  the absence of any express provision of law, to set amde the
“‘7’:"" adjudication of a competent Court s a nullity and as not bind
Unia g him merely because section 79A empowers hum to evict a
SARKAR « ”
Nansizax  person “in wrongful p The p here was not
Paroma wrongful, and on that ground I am of opimion the decree 1

appeal ought to be confirmed with costs

HEearoX, J —Under cover of section 79A of the Land Revenue
Code (Bombay Act V of 1879), the Talukdan Seitlement Officer
has assumed to himself the power fo decide a point svhich bhad
already been decided by a Court of competent junsdiction, and
further he has assumed to lumself the power to decide that what
the Court had declared to bu xght was wrong The precise
pomnt he decided was whether the Talukdar or his vendor was
entztled to possession of the particular land 1 sut That was
the 1dentical pont which had been decided by the Court
Section 79A of the Liand Revenue Code contemplates & reason
able ground for proceeding on the part of the Collector before
he summarnily evicts under that section  In this case there was
not o reasonable ground for proceeding It 1s not ressonable,
under our system of admimstering justice for an executive officer
to set at naught the decision of o competent Court and to act
directly contrary fo 1t, 1 o matter solely affecting the nghts
of the parties whose dispute had been determined by the Court
I think that the Talukdar: Settlement Officer was singularly 11l
advised 1 acting as he did and I think that the mjunction
guven by the Court below 13 perfectly correct

Decree confirmed

Re Re
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Defore Sir Basil Scolt, At , Chief Justice, My Justice Balchelor and
My Justrice Davar

In rr GOVIND PANDGRANG KAMAT®

Undioided brotkers—Instruments whereby co owners dinde property
sn scceralty—Release—Partstion—Stamp

Instruments whereby co owners of any property dinide or agrec to divde 1t
1n severalty are wnstruments of partition

One of three undivided Lrothers agreed to tahe from the oldest brotler, the
manager of the famuly as s share i the family property, moveal'e and
1mmoveable a certan cash and bonds for debts duc to the family and passed
to the el%est brotber a document 1n the form of a release

Subsequently one of the two brothers pa.sed to the eldest brother a docu
ment 1u the form of a 1elea o whereby hc and the eldest brother divded the
remumng fam Iy property by the latter banding over to the former securities
for money

A question having arisen 1s fo whether for the puipese of stamp duty the
said two doctments were to be treated as releases or anstruments of partition,

Held that the documents were mstruments of parbition

REFERENCF by M € Gibb, Commissioner, S D, under section
59 of the Indian Stamp Act (IT of 1829)

Three brothers, Govind, Waman and Anant Pandurang, were
mrmbers of an undivided Hindu famly Among them Govind
being the eldest, he was manager of the famly

On the 1st September 1903 Anant agreed to tale Ins share 1n
the family property from Govind and passed to him the follow-
1ng, document which was stamped as o release —

To
Govind Pandurang Bupchar of Nandagad, taluka Khanapar
Decd of releass executed by Anint Pandurang Kamat Supckar of Nandagad.

Qur father Panderang Bale hamat, now decaased, made n will on the 13th
Varch 1899 ¥rom that day, wo are hving together Now there §s discord
between ue I doxmot Like mow to live with you jomtly as I did before now,

* Clul Refrence Mo 6 of 1910

1910

August 19
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and transacted and managed tho jount ancestral property I therefore tale
from you my share 1n the property~morveable acd immoveable—of the descrip-
tion given below —

(Here follows desertption of the property )
Total value Rs 13948

Thave thus taken my sbare 1n the property as detailed above and now bereby
relinquish my interest as bhauband in the remaimng property to you I
acknowledge hereby recerpt of Rs 4004 1n cash paid to me as shown above
and the deeds (papers) referred to above which you have handed over to me
today  There 13 1o necessity $o pass 8 separate recetpt for the same  You are
now tke owner of all the transactions which I cartielonin my rame when
we were hving jointly  You are also responsiblo for all the profits and lo ses
which may result from transaclions you may now carry on on your own account
I will also be responsible for Josses re ulting fiom tramsactions whick I may
heoceforward carry on onmy own account  You aro not concerned 1a 1t in any
way The well in {he house which wo occupy and the back veran-sh will be
1 our Jowot enjoyment I have pow nothw, due from you as my share m the
Jomnt property I alone will be responsible for the Josses and profits I respect
of the deeds grven fo my share T have passed this deed of releaso willingly
Dated 1st September 1909

On the next day, that s, the 2nd September 1909, Wamsn
passed to Govind a sxmlar document similarly stamped It was
as follows —

To

Govtod Pandurang Kamat Supelar Gowd Saraswat, age 35 merchant of
Nandagad

Deed of relea 8 cxecuted by Waman Pandurang hamat Supelar of Nandagad

Qur father Pandurang Bale Kamat, now deccased made a will on the 30th
March 1890  Irom that day we are living together Now there 1 o discord
amohgst us I donot like {o live with you jointly as I dud before this time
1 have decided to take from you Rs 12,600 in cash as my share 1n the property
but as you havoe not with you such a large amount I have talken property of
the descniption given below —

{Here follows the description of the property)
Total value Rs 49,183

As tho nmount cf somo of the deeds cannot be recovered and as some othars
cannot bo sued upon the whole amonnt of all the deeds ewunot therefore be
obtamed I have therefore contracted to take the deeds for Rs 12200 I
am alone responsible for the profits end los.cs which may result from thess
deeds  You are not concerned with them 1 have now rebinquished my whole

mterest and nights ns bhavband over the joint property You aro now the
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owner of alltho transactions which I carried oninmy name when we wero
Lvmg joutly You ~ee re-ponsible forall thet which you may
NOW carry on on your own acconnt I will aleo be responsiblo for mine I
have receized from you the derds above dasorbed today  Theve 18 no neces
ety for pa sing a separate recerpt for the same I have now nothing due
from youas my share n the property This deed I have execnted most
willigly Dated 20d September 1909

Both the deeds nere presented to the Sub Regustrar for regis
tration  He treated them to be instruments of partition and
mmpounded them as isufficiently stamped

On appeal to the Collector the Sub Registrar’s view was
upheld

The matter, thereupon, went up to the Commissioner, S D,

who, n making the reference to the Migh Court, made the follow -
ing observations —

Section 2(15) of \ct II of 1899 defines instrnment of partstion as ¢ Any
anstrument whereby co owners of any property duvide or agreo fo divade such
property 10 severalty  Schedule I Article 6o defines release ns any instro
m 1t whereby & poreon renounces a claim upon another per on or Against any
specified property

2 TIn thecase nowin question the mtontion was nndoubtodly to effect a
partition of the property The maunerin which the partition was effected
was that two brothers ecach exescmted separate decds ronouncing claims to
remmnng property in favour of a third brother on condition of receining
cortmn specified property The third brother did notsign either of these
1zstraments

Tt was practieally admitted by the pleader that the intontion was ta effoct o
partition but he contended that the third brother 1o whose favour the two nstra
ments purporting to be releasos wero made not having sgned them would not
Do bound by them I understand him to mean that legally the third bLrother
whilo retaming the share left with hum wanld still bo able to claim a share in
ike proporty handed ov.r to the two other brothers asa consideration for thew

not clauming shazes in the property loft with the third brother I amnotin
A posit on to say whether this contention of the pleader was well founded I
find 1 difficult to Delieve that thy Courts would allow what wonld be nothing
less than a frand

3 It will be scen that though as T have sud, the intention wastoeffect a
patrtition T am 1o doubt how far the resuly sntended was legally effected I
find 1t therefore difficult to pivonn cpimon I maystate however that suppos
1ngg the plaader to have been wrong and the third brother fo be estopped 1m
future from getting holl of part of hus brothers sharesin addition to the share

”w
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left with lum then a partition was prachically effected and the snstraments
should be hold to be msiruments of partition  On the other hand, szpposing
the pleader s oprnten to have been might, even then the intent of the porties
being todvide the property, 1 would seem wrong that parties should be able
to evade the payment of stamp duty by execnting deeds which have tho effect
of & partition unless one of the persons concerned perpetrates a moral fraud

The reference came on for argument befere Scott, C J, and
Batchelor and Davar, JJ

T R Desar appeared for Govind Pandurang, the appellant,
before the Commssioner, § D

We submit that each document must be read by atself Each
15 o release evidencing family arrangement In fhe matéer of the
Malkarggak of Dutdhungak®  Sectron 2 (15) of the Stamp Achis
not appheable

The Stamp Act 13 a fiseal enactment and should be construed
mn favour of the subject Gurdhar v Ganpat®  The Empress
Seddanund Makanty™

@ 8 Rao, Government Pleader, for the Government, was not
called upon

Scorr, 0 J —The question referred to us1s whether the
two documents, dated respectively the 1st of September and the
2nd of September 1909, are instruments of partition or release

They are instruments of partition 1f they are nstruments
whereby co owners of any proverty divide or sgreeto divde
any property 1n severalty

By the first document Anant Pandurang agreed to take from
s Lrother, as his share m the family propeity, moveable and
mmoy eable, Rs 4,000 1n cash 2ud certain secunties for money
m the form of bonds securing debts due to the family The
document was 1n the form of & release executed in favour of
Govind Pandurang, the eldest brother and manager of the farmly
The effect of the document was to divide the property of the
threo o owning brothers between Anant on the ono hend and
Govind and Waman on the other  Gos:nd took o certamn share
of the famly assets not comierted imto cash and we, therefore,

) (1550) 7 Cal 21 () (8:4) 11 Bom K C R 129
(9 18511 8 Ca 259
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think that the document passed by lum amounts to an mnstru
ment of partition

Simlarly on the 2nd September, Waman Pandurang passed
to lus brother Govind & document 1n the form of a release wheres
by he and Govind divided the remaming family property by
Govind handiny over to Waman securities for money of the
nomunal value of Rs 40,183 and of the estunated volue of
Rs 12,500 That also 1n our cpimon for the reasons alredy
stated, amounts to an mstrument of partition whereby the two
remaiming co owners divide then property in severalty

Quar answer to the reference 15, therefore, that both the
documents are institwments of partition

Order accordengly

G B R

APPLLLATE CIVIL

Before Mr Justice Chandavarlar and Mr Justice Heaton

VASUDEO ATMATPAM JOSHI Axp ANOTHER (ORIGINAL PLAINTIEFS)
Arrertants v FRNATH BATKPISINA TILTE ANp orneRs (ORIGINAL
DerrvpiN?s) PFIPOVDENTS *

Limation Aet (XV of 1677), artrcles 142 and 144—~Suit lo recover
b2 Dhgy D of 1 P asan
ayent of mwnors—Decree by the minors on atlasning maonity agasnst the
agent for possesston of the pioperty—Decree 1wt evecuted and borred by
himitation—Agen® wrongfully disp ¢ by athrd p Money decree
aganst the orsginal owners—Disree holder seelsng Jo oltach property—
Aidverse po session—Ciml Piocedure Code (det XIV of 188%) section 283

N died 1n 1879 lewing belund hiw two minot sons R and D, and amistress 4
The latter looked after the minors and managod thew property When they
arnved 2% the age of majority they found that A claimed the propeity n her
ownnpht In 1891, R and D sued A for the possess on of the lands and
obtained « decree on the 30th of Angust 1892 which wis confirmed an appeal
on the 1th of Juno 1894  This deer o was sought to be eXacuted on the 26th
Junc 1897, but the application nas de mased as barred br lnutation A was
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then wrongfully deprived of the possession of the property by V, who sold 1t to
Bin 1898 B mortgaged the property to E xn 1900 In the same year the
plamtiff obtained a money decree sgmnst R and D, and 1n excention of 1t ho
had an attachm nt placed on the property but the attachmert was removed 1n
1904 at the instanco of B and E In 1800, ihe plantiff brought a smtfor a
declaration that the property was Liable to be attached and sold 1n execution of
hus decree against R snd D The defendants B aud E contended that the
st was barred under article 142 of the Limutation Act 1877 inasmuch as
nether the plamtsff nor hiy predecessors m title R and D wore 1n possession
of the property within twelve years preceding the smt

Held, that the sut haviag been brought by the plamtiff, unler section 233
of the Cinl Procodure Code of 1882 to establish Jus right to attach and sell
the property 1n dispute as that of his jud, ment debtors R and D 1n execution
of his money decree all that he had to prove was that on the date of attach
ment the Judgment debtors had a subsisting right to the property and that
the smt mu ¢ therefore bo tried asaf 1t wero a smt for pos.ession by the jodg
ment debtors

Ileld, also, that a3 A s possession mu ¢ bs deemed to have began 12 1879 as
that of batliff or agent for the minors Ik and D, and to have continued ss sach
untl after they had arnved at tho age of majority, and ns there had never been
any dispo session by A of R and D while they had been 1n possession 11 a
smit agunst A her plea of himitation would be dcerded by the application, not
of article 143, but of article 144 of the Iamutation Act 1877

Morgan v Morgan® Taylor v Hordel) ZLallubhas Bapubkes v Ban
Frurarbm® and Dadoba v Kysshnatsy followed

ITeld further that though the decree for possession obtatned by P and D
agatnst A had become ncapable of execution by reason of their fulare to apply
to the Court for ats exscution within the pemed presembed by the law of
Tumtation the right established by 1t remamed and though that rght could
nat he enforced as against A by execation through the Court, the decace holders
could enter by ousting any trespasser A included

Dandu v Daba® followed

JTeld, th refore that there having been no allegation of possession 12 R and
D lost by dusp ord of p but the case put forward
laving been a fitle i them established by thewr decrec agminst A aod
wrongful possession obtained from her after the decree by V under whom B

ard E clamed tho hmutatton applieable to the smt was that provided by
ariicle 144, not mircle 149, of the Indian Limuta 10n Aet (XV of 1877)

@) (1737) 1 Atk, 439 (3 (1376) 2 Bom 388 atp 417
() Bn L € Vol II (foth Ldn) ) (1579)7Bom 4
Tr 044,016 ) (18971 B m 238
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Fakv Abdulla v Babay: Gungayyl® and Ganga syal Nagnw Kaval Mhatra
v Nago Dhaya Mhatra 2, followed

Per HEATON J —Article 142 of the Indian Lunntation Act (XV of 1877)
has no apphieation to clatms which neither 1 terms nor in substance are elaims
1o possession made necessaty by rewson of disp or d of

81

1010

VAsUDZO
ATMARAN
Josmt
v
ExvaTn

paxssession 16 13 o general princaple that anyoue sutg 1n ejectment must
prove possesuion willun twelve years the reason for this, however s that
possession 13 commonly the effective asseibion of title which 13 relied on  bub
16 13 not the only one  There 15 another which 1n some cases 13 equally good
and that 18 an asserfion of title made 1n Court and established by a decreo
That 13 good agawst those who are party defendants to tho smib, and 1f the
samoe title 1s re asserfed and made gool 1 a later suib agamst other opposmg
parties 1t 13 good a,unst them also and entat] s fo possession whether the title
clumant has or has not been in possession within twelve years unless the
opponent can dufeat the title by adverse possesaion

ArPEAL under the Letters Patent against the decision of Scott,
C J, which reversed the decree passed by Vaman M  Bodas,
Furst Class Subordinate Judge with Appellate Powers at Shola
pur, and restored the decree passed by C R Karkare, Subor
dinate Judge at Pandharpur

This was a smt brought by a decree holder to establish hus
right to attach and sell certain property as belonging to s
Judgment debtors, brought under the prosisions of section 283 of
the Civil Procedure Code (Act XIV of 1882)

The decree 1n question was o money decree obtamned 1 1900
by Atmaram (the plamntiff) who having died was represented
1n these proceedings by his twe sons, Vasudeo and Shankar, the
appellants  In execution of this decree the plunhiff attached
certamn lands as belonging to Ius judgment debtors, Ramchandra
(defendant No 3) and Dnyaneshwar (father of Konds, defendant
No 4), Chnath (defendant No 1) mntervened i thost proceed
mgs by putting forth his title to the property The Court
consequently raised the attachment on the Z0th September 1904

The claim wlich Ehnath advanced agamst the property n
dispute aroso under the following circumstances  The property
onginally belonged to one Namdeo (father of Ramchandra and
Dnyancshwar) He died i 1879 leaving him surviving Ius two

M 1890) 14 Rom 458 ) (187 T J 212,
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minor sons above named, 1nd a 1mstress by name Ambu  After
s death, Ambu brought up the minors and managed thewr
property  When both the minors attained majonty, they asked
Ambu to deliver the property tothem She dechned to do so
claiming the property in her own nght The two sons, Ram
chandra and Dny aneshwar, stted her 1n 1891 to recover possession
of the property, which mcluded the lands now 1n dispute The
suit termnated 1n a decrec passed 1n the plamntaft’s favour on the
80th August 1892 It was confirmed on the 15th June 1894 by
the appellate Court The decrec holders Rawchandra and
Dnyaneshwar applied to execute this decree on the 26th June
1897, but 1t was dismissed as barred by lumtation having been
mide more than thiee jears after the date of the decrec
Ambu meanwhile continued 1n possession till 1898, when she
was wrongfully dispossessed by a trespasser one Vithal, a cousin
of Ramchandra and Dayaneshwar Vithal sold the lands to
Bhau (defendant No 2) on the 20th July 1898 Bhau mort
gaged the same with Eknath (defundant No 1) on the Ist
Avgust 1900

The plamtiff Atmaiam filed this swt on the 3rd July 1905
under the provisions of section 883 of the Civil Procedure Code
(Act XIV of 1882) to obtamn & declaration that the lands 1 smb
were hiable to attachment and sale i execution of his money
decree agamst Ramchandra and Dnyaneshwar, and that Vithal,
Bhau and Eknath had no terest m the lands

Ramchandia and Dnyaneshwar’s son Kondi (defendants Nos 3
and 4) were absent

Eknath and Bhau (defendants Nos 1and 2) contended mn their
written statement that Vithal had purchased the lands from
Namdeo and was 1n possession of them as owner since 1879,
that they themselves were i possession from 1698, and that as
Ramchandra and Dnyaneshwar were out of possession from 1879,
therr claim was extingwished and the mght of the plambiff was
barred by himitation

The Subordinate Judge held that the ssle by Namdeo to Vithal
11 1879 was not proved, and that Vithal was not shown to have
been an possession sinee 1879 He further held that Vithals
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adrerse possesston commenced 1 1898, when le stepped into
possession by wrongfully ousting Ambu, and digmssed the
plamtiff’s claim

This deeree was revcrsed on appeal by the lowcr appellate Court
Ihe defendants Nos 1 and 2 appealed to the High Court

The appeal was heatd by Seott, C J, who reversed the decrce
passed by the lower appellate Court and dismrssed the st 1he
judgment delivered by his Lordship ran as follows

Scort, C ¥ —Tlus 1s a smb brought by the plambtift under
the provistons of scetion 298 of the Civil Procedme Code of 1882
for the purpose of deteimining the respective rights of the 8rd
and ith defendants the plamntifts judgment debtors, on the onc
hand and the 1st and 2nd defendants, the persons in posscsston,
on the other hand 1n certain nnmoveable property attached by
the plamntiff

The material facts aie that the pioperty belouged to ono
Namdeo, father of the 3rd, and grandfather of the ith, defendant
tall hus death 1n 1879, thereafter 1t remained in the possession
of Ambu who way n1s mistress and who attended to the wanis
of the 3rd defendant and Dnyaneshwar, father of defendant 1,
during therr minority In 1891 the 3rd defendant and Dnyan
eshwar sued Ambu for possession of eight swivey numbers
five of which, she alleged, had been bequeathed to her by
Namdeo and threc of which including the land, the subject of
this swit, she alleged that sheheld as tenant of Namdeo’s brothe
Appap  The first Court decided agamnst Ambu as regards all
the plots  She appealed as to the plots alleged to have heen
bequeathed to Ler bub did not press ber clain as to the other
plots  The appellate Court 1z 1894 confirmed the decreee as to
these plots but disimssed the suit as regards the plots claimed
by bequest

The plamntiffs i that smt had, therefore, a decree for possession
of three survey numbers, which included the Jand, the subject
of this smt  They, however, failed to exccute the decree within
three years and their remedy against Ambu thus became barred
i 1807  In 1898 Vithal Appay, a nephew of Namdeo, wrong.
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fully dispossesced Ambu and sold the land to defendant No 2
The defendant No 113 mortgagee of defendant No 2

The plombif, o judgment ereditor of defendant- Nos 8 and
4, attached the land hut on the application of defendants Nos 1
and 2 1f was released under section 280 of the Code of 1383

The plamtiff now sues for & declaration that the land mn su,
deseribed 1o the plant, 15 lhiable to attachment and sale,
execution of decree No 234 of 1000, obtained by him, agamst
the defendant No 8 and deceased Dnyaneshwar, the father of
defendant No 4, and that the defendants Nos 1 and 2 and their
vendor Vithal Appay Velapure, have no interest in that land,
together with cost of suit

This 1 substance raises the question which could armse, on s
purchaser under a Court sale under plamtrf’s decree trying to
obtain possession of the land in swit from the defendants Nos 1
and 2 who are admittedly m possession and, 1b1s contended by
the appellants’ plender that this sutt must be tried as 1f 16 were
a st for possession between the defendants Nos 3 and 4 and
defendants Nos 1 and 2 falling under article 142 of the Limtatton
Act  This contention 1s,Y think, correct as the title of the
Judgment debtors comes from Namdeo and the defendant No 3
and his brother Dnyaneshwar were out of possession when they
sued Ambu 1 1591

It 1s clear law that defendants Nos 1 and 2 canoot tack to
their seven years’ possesston the possession of Ambu whom they
have dispossessed  Sec Pollock and Wrizht on Possession, page
908, and Lalshman v VethuW-—~but although they cannot prose
adverse possesston for twelve years they are entitled to insist
that the plaintiff should establuh ¥y by the defendants
Nos 3 and 4 within twelve years of smt  The plamtil’s pleader
seehs to satisfy this condition by pomting to the abandonment
by Ambu 1n her appeal of her contention with regard to the pro
perty 1o st That, however, 13 not proof of the possession of
the plasntaff’s judgment deblors n 1894  Her surrender upon
that pomnt resulted i the affirmation of their decree for posses

8%} P T 216
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sion as regards the property now 1 question, but the facts found
show that they never got possession by executing their decree
They and those claiming under them would, therefore, fail 1 a
suit for possession falling under article 142 and this sutt for the
same reason must be dismissed

1, therefore, 1everse the decree of the lower appellate Court
and dismiss the st with coste throughout

The plaintaf’s legal representatives, hi> sons, appealed fiom
this derssion under the Letters Patent

Nadlarns, with A 7 Bhat, for the appellants —

The case 15 governed by arbicle 144, not by article 142, of the
Lamitation Act, 1877, as defendants Nos 1 and 2 did not set up
a case of possession and dispossession by way of defence See
Talslabhas v Ranchliod®, Gunga v Nago®, Harishankar v
AKarsan® , Radhe Golind Roy v Ingls®W, Rao Karam Singh v
Layak Bakar Al haan®) Pandurang Govind v Balkrishna Ilars®
Hanmanta v Mahadeo'?, Faks Abdulla v Buabapr Gungap® ,
Parmanar dv Sakih Ah®, and Mukammad v Ghulam®  The
view talenin the decision appenled aganst as to the applicability
of article11213 opposed to the weight of authonities  See Gobind
Lall v DelendionathV , Sheikl, Sohnwr v Hublwan®™  On the
question of disp or discont of § the
following cases wera cited Rans v Bazlon'®, Iorgan ~
Morgan®®, Howard v Larl of Sirewshury ¥, Taglor v Horde"®
Lewgh v Jack, AP Donnell v AL Kwnty"® , Smith v Lloylt9

Ambu s adverse possession commeneed, 1f at all, 1z 1897, when
the deeree for possession obtnined against her became barred by
time  Nevertheless the night of ownership remained and the
title contanued with the owners Ramchandra and Dnyaneshwar

@) (1992) 26 Bom 44> (1) (1884) T B No 49 of 1884 p 121
() (188N P J m42. () (1950) 6Cal 311

) (1893) 18 Dom 260 an (1826) 1C W N 27

) (1880) 7C L T 364 ) (1880) 14 Ch D 537

() (°8°) 91 A 99 (1) (1737) 1 Ath 450

©(18.0)63 H CACJT 12, () (1874) 17 Eq 378

M (1833) 15 Bom. 513 6 (17.7) 1 Barr 63

) (1899 14 Bom 40° 7 (1970) 5 Ex D 206
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Seo Balav AbarW, Rany Hemanta v Mahargga Jagindra Dath
Roy®  The defendants Nos 1 and 2 cannot get higher nights
than Ambu against whom the artrele applieable would be
article 144 and not article 142 of the Limitation Act (XV of
1877) See Laliubhat Bapubkar ~  Mandugarles® and
Dadoba v Arishna®

P P Kkare for the respondents —

The decr-ton appealed against 1s 1n accord with the Privy
Council case of Mokuma Chunder ~ DMohesh Chunder®
Article 144 15 a general article and applies only when
no other article applies to the case In a suit to eject
trespascers, the plamtiff; i order to succeed, has to show
that he, or the person under whom he claims, has be n i
possession of the property within twelve years of the datc of
the smt  See Gopaul Chunder v Nilmouney Atte)® , Rao Karan
Sutgh v Ragal Balar Aly Kkant), Makomed Alr Khan~ Khya
Abdul Guany®, Mirza Skamsher Bahadur v Munshe Kunmps
Bekars Lal®

The yudgment debtors” title was questioned by Ambu 1 1881,
when they instituted » swiy against her to recover possession of
the propeaty  Her ady e1se possession dated therefore from 1891,
and any suit to dispossess her would become time barred 1n 1903
Lver since 1891, Ambu claimed and retaned the propeity 1n
her own right  fhe judgment debtors baving been out of
possession for more than 12 years before smt, they wete barred
by article 112 from putiing forth any clam fo the lands
n dispute

Nudlaint, in reply, aited Jagagyst Singh v Sarabpet biught® and
Anirita Raggs \ Skridkar®

Cuuvpuiariar, J —The question of law for determmation
1 this appeal 15 whether the smt brought by the fatber of the
appellants, stnce deceased, to establish is right to attach and

@) (1909 11 Yo L B 1003 (@ (18%4) 10 Cat w74
() (196) 8 Bom L.T 100 ) (1852)9Y A 99

9 (1576) 2 Bom 588 ©) (1583 9 Cal 714

© (18 M 7 Bowm. 34 9 0N 12C W N 2,3
() (1°88) 16 Cat 173 (100 (18913 19 Cal 149
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sell the property 1n dispute 1n execution of a money decree 13,
for the purposes of limtation, governed by article 142 o
atticle 144 of Schedule I to the Linutation Act

That question turns upon the following facts, which are no*
n dispute

1he father of the appellants, having ob.ained o dec ce for
moncy agawst the 3rd respondent Ramchandra Namdeo and
Iis brother Dnyaneshwar Namdeo, deceased, represented by his
son Kondi, 1n smt No 234+ of 1900, attached the lands in
dispute 1n execution as belonging to s judgment debtors

The 1st respondent Eknath Balkrishns, thereupon inter
vened nud applied to have the attachment raised on the ground
that the land had belonged originally to one Vithal, who had
sold 1t to the 2nd respondent, and that the latter had mort
gaged 1t to the intervenor (the 1st respondent) The applica
tion having been allowed, the appellants father bronght the
smt which has given nise to the present appeal, for o declara
tion that the lands i dispute were hable to b. attached
as those of Hhis judgment debtors, the st respondent and
Dnjyaneshwar

The defence was that the 2nd 1espondent’s predecessor 1n
title, one Vithal, had sequired & title to them by purchase from
the father of the appellants’ judgment debtors in 1878, and that
the title of the latter was barred by hmitation

The Courts below have founl the purchase not proved So
the other def that of hmitation alone

On that question 1t 13 found as a fact by those Courts that
Vithal got into possession without any title only 1n 1898, so
that the respondents who claun under hun and resist the
appellants’ right to attach and sell the property as belonging
to thar judgment-debtors, are mers tresp But 1t 1s
contended for those respon lents that, though they have acquired
no title to the property by adserse possession for the statutory
period of 12 years, the appellants are not entitled to succeed and
reeoer possession unless they prove possession within twelve
years next preceding this swit brought i 1905
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And they mdintain that, on the facts found by the lower
Courts, the appellants were not 1 possess on either by them-
elves or through their predecessors m title within the 12 years
contemplated by article 142 of Schedule I to the Limitation Act
The facts are these The property belonged to Namdeo who
died 1 1879, leaving two soms, the 8rd respondent and s
brother Dnyaneshwar (represented now by the 4th respondent),
who were then minors  On Namdeo s death, lus mstress Ambu,
who had lived with him, took charge of his minor sons admm
stered to therr wants, and entered 1mto possession of the
property, 1ncluding that now in dispute which they had m
herited from thewr father When they arrived at the age of
majonity, they found that Ambu clauned the property in her
own night

In 1891 the 8rd respondent and his brother Dnyaneshwar
sued Ambu for possession of the lands and obtaned a decree on
the 30th of August 1832 That decree was confirmed n appeal
on the 15th of June 1834 On the 26th of June 1897 the appel
lants’ father applied for 1ts cxecution, but the application was
dismissed as barred by hmtation and execution was refused

Relying on these facts, the Ist and 2nd respondents urge that,
fiom at least 1891 to 1897, Ambu wasn possession, that from
1838 Vithal and after him they hiave been 1n possession, and that,
therefore, the appellants judgment debtors have been out of
passession for more than 12 years next preceding the smt

That would be so, if article 142 of Schedule I to the Lum-~
tation Act apphed  That arhicle contemplates a smi *for
posse sion of immoveable property, when the plunt:ff, while in
possession of the property, has been dispossessed or has
dscontinued the possession”  The present st has been brought
by the appcllants under section 283 of the old Code of Civl
Procedure (Act \IV of 1882), to establish thérr right to attach
and sell the property n dispute as that of ther judgment
deltors the 1st respondent and Dnysneshwar (father of the 4th
respondent), 1n execution of their money decree  In such a smt
the appellants must prove that 01 the date of the attachment,
whieh w1s sulnequently rmised by order of the Court on the
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application of the 1st respondent, thue juogment-debtors had
a subasting mght to the propecty Harshankar Jeblhas v
Naran Karsan®  The smit must then be tried as 1f 1t were a smt
for possession by the judgment debtors

So regarded, 1t 15 not the cas. here of the judgment-debtors
having be n dispossessed or having discontinued possession
while 10 possession of the property The allegation, which has
been found proved, 1s that when Namdeo, father of the judg
ment debtors, died, leaving them nunors, his mistress Ambu
looked after them by adonmstering to their wants and entered
into possession of their property

The Subordinate Judge wuo trred the smt, held that Ambu’s
possession had been from the beginming wrongful and he
nega‘ined the plea of the appellants’ father that she had
¢o nmenced her vakiat 02 1ehalf of s judgment debtors, who
had then been minors Th- Subordinate Judge with appellate
powers has recorded no finding on that pla But the law 1s,
as pointed out by Lord Hardwicke i Morgan v Alorgant®
““where any person, whether a father or a stranger, enters upon
the estate of an mfant, anl continues 1n possession, this Court
will consider such person entering as a guardian to the mfant
(see other dectsions to the same effect collated 1n the notes to
the case of Taylor v Horde, Smiths’ Leading Cases, Vol II, 10th
Edn, pp 644 and 640) Ambu’s possession must, thercfore, be
deemad to have begun as that of baihiff or agent for the mnors
anl to have continued as such until, after the mimors had
atved ab the age of majonty, she did somethung ta convert it
mto a wrongful possession on her own account

It was only 1n 1891 tha* she dented ther hitle and n
consequence she had to be sued  But there had never been any
dispossession by Ambu of the appellants judgment debtors while
they had been in pos es ton, b cause1t was she who had been
1 possession ¢ Dispossesston 1s where a person comes 11 and
drtves out the others from po sesaon * (pet Tryy &, 1n Rawns v
Bartou®)

) (1593)18 Bom = o ) @391t 15
© @220} 14 Ch D 437, 0.0
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00 In a smt agamst her, her plea of lunitation would be decide
Vastoeo by the applieation, not of article 142, but of article 11
ATIORAS ( Lalinbkas Bapubhar s Mankwarbas® | Dedoba v Knshnall)

1 AT On the fact alleged and found proved, Amba herself wa
HAfERBINY  wrongfully dispossessed n 1898 by Vithal, under whom the 1
respondent claims  The appellants’ judgment debtors do no
claim under or through Ambu, rather they claim agamst and 1
spite of her, and 1t 1s found :n the judgment uader appeal tha
the respondents clamming under Vithal cannot tack on the peri
of their possession to Ambus That 13 not contested before us
So 1t cannot be said that the dispossession of Ambu by Vitha
m 1898, when she was m possession of the property, was diepos
session of the appellants’ judgment debtors  Article 142 15 ou
of place m this respect al>o

So much for the dispossesston required to bring the ease unde
article 142 But the article also contemnplates discontinuance o
possession by the person sming ~ As was said by Fry, J n Ram
v Bug'on®, ¥ discontinuance 1s where the person goes out and 1
followed 1nto possession by other persons ” It implies that the
person discontinmng has given up the land and left 1t to b
p d by anyone ch g tocomen  In the present cast
there was, whether on the nllegations 1n the pleadings or on the
facts found, no such abandonment It s not the case of any
patty and 1t 1s not the finding of the Coutts be'ow that the
appellants’ judgment-debtors, while 1n linqished
1t as 1f they did not care for it, and that in consequence the
1espondents followed ¢en 1nto possession

The decree for posscssion obtamned by the appellants’ Judz
ment-debtors (the 8rd respondent and Dnjaneshwar) against
Ambu has no doubt become ncapable of exccution by reason
of therr failure to apply to the Court for its execution within
the period prescribed by the law of mitation  But nevertheless
the right estabashed by 3t remawns, and though thal right
cannot be enforced as against Ambu by execution through the
Court, the decrec holders can enter by ousting any trespasser,
Ambu incloded  Bands v Nalalh.

) (1870) 2 Bom 413, ) (1850, 14 Ck, D 037 637
(} (1879) 7 Bom 31 () (1830) 16 Bow 238
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Under these cirenmstances, there being no allegation of pos-
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session 1n the appellants’ jJudgment debtors lost by dispossesaion
ord ! of p , but the case put forward being
& title in them established by their decree aganst Ambu and a
wrongful possession obtaned from her after the decree by Vithal,
under whom the Ist and 2nd respondents claim, the hmitation
applicable to tho sust 1s that provided by article 144, not article
142 of the statute, according to the ruling of this Court 1n Fais
Abdulla v Babayr Gungaps®, where tho distinction between the
two articles 15 esplammed The first two respondents admit
ted m ther wntten statement the onginal title of Namdeo,
from whom as hewrs the appellants’ judgment debtors derive
therr ownership, bat they pleaded that the title had become
extinct by reacon of the alleged purchase by Vithal from
Namdeo 1a 1878 and of Vithals adverse possession for 12 years
from that year The purchase being found not proved, the

resp tsm q can d only by proving therr nght
by adverse possession for 12 years They have fasled to prove
1t In this respect the case resembles 1n its pleadings Ganga
ayal Nago Kaval Mhatra v Nagu Dhays Mhaira asd others®
There the plamntiff, who sued for possession on the strength of
her title and defendants’ tenancy under her was met by the
def that the defendants had obtamed the land from her, first,
under & certain agreement and afterwards under a mortgage, and
that they bad been 1n adverse possession for more than 12 years
This Court held that, though the plaiatiff had failed to prove the
tenancy of the defendants set up by her, yet, as the defendants
hud‘admltted the plamtifi’s title but alleged having come into
possession under her the defendants “cabnot claim to retain the
land except by proving that they are entitled to do 50 1 virtue
of one or other of the alleged transactions with the plamiiff or
that their possession has been 10 fact adverse for twelve years’

For these reasons the decreo appealed from must be set aside
and that of the Subordinate Judge with appellate Ppowers
restored, with the costs of the second appenl and thys appeal

@) (1800) 14 Bom 4.8
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1518 aunder the Lietters Patent on the 1st and the 2nd respondent, who

Ve
Yammzo - were respecttsely defendants 1 and 2 m the sat

Jt:?m Hearon, I —The facts are reated 1o the judgment of the
Toorr  Jearnéd Chief Justice from whose decision $his 1s sn appes!
Bizeasiod  ynder the Letters Patent

The plamtiff’s clum 1s to make good the ownership of defend
ants & and 4 over the land 10 smt It was opposed by defend
onts 1 and 2 who claimed mndependent ownership It was
objected that the claim to -cstablish the title of defendants
and 4 was barred by article 142 of the Schedule to the Indua
Lamitation Aet  Butb 1t seems to me that nerther 1n form nor i
substance 1s this claim of the hind contemplated by article 147
It1s o clum by an owner for his land agamnst a trespasser
and the cause of action 1s not based on dispossession or discon
tinuance of possession, but simply on the allegations that defend
ants 3 and 4 are the owners of the land and that defendants]
and 2 have no right to be there. It 15 established that defend
onts 3 and 4 are the owners and that defendants 1 and 2 hase
no right to be there It 13 also established that defendanis!
and 2 first came 1nto possession within 12 years of the instilu
tion of the smt and that there 19 no titte made good by ndvers¢

aganst defendants 8 and ¢ These defendants have
.thn title and their title shill subsisted when this smb wes
Lrought it had not been extingmshed

T do not think that articlo 142 has any application to clanns
which nerther 1n terms nor 1n substauce are clams to possession,
made necessary by reason of d oL
of possesston It was indeed urged thue 1618 a gencral prmcxpie
that anyone suing m ojectment must prove possession withm
twelve years and uw nuthoribios seem to bear out that conten
tion bub the reason for this 19 that possession 15 commonly tho
effectsve assertion of title wluch 13 rehied on and the cases
accordingly deal with that particular hind of assertion of title
But 1t 13 not the only one, there 13 another which1n some cases
18 equally gool, and that :s an assertion of title mede m Court
and established by 1 deeree That 13 good ngmnst those w lio
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are party defendants to the smt anl if the same title 1s
reasserted and made good, as here 1n aJater swit agunst other
opposing parties, 1t 1s gosd agamnst them also and entitles to
possession whether the title clamant has or has not been an
PO session within twelve years, unless the opoonent ean dufcat

the title by adverse possession  There 1> no such defeab 1n
this case

Therefore I an of opinon that the appeal must suceoed

drpedd allowed
I

APPLLLATE CIVIL

Before 8ir Basil Sutty Kt , Chaef Justice and Mr Justice By'elelor

DAGDU varap SADU (oeorvat DEFESDANT) APPELLANT, ¢ NAMNA
YaLap SALU (or1crNat Pramsties), Pesronnesy @

Lewden e Aot (I of 1972} section 92 proziso 1--Sule deed— Cintery
r agree Ad, bility—Fraul

A desired to set as de an ostensible sala derd by proving that aveproent ¢
agreement or promise was male to him at the time of oxeeutlon that the 14
would not be enforced as a salo deed

JIeld noevidence of such arept entation agie ment or promis «
admiitod for this purpose

Dittoos Ramehandra() and Keshaviao v Raya() followel

SECOND appeal from the decision of B C Lonm Iy, I «,
Judge of Nasil , confirmng the decree of B K Bal, fulrs,
Judge of Sinnar

The propertics 1 swit ongnally belonged to ona e, dy
Lal shman Sonavar  Chey were put up to auction enle
tion of a decree agamst him and were purchnsed by the I
who sold them to the a~fendant on the 2oth Soptembie 3,

In the year 1907 the plantift brought the prisint 5
declaration that the sale deed passed by hun to the -

* Qocond Appeal o 797 of 1903
U (1904) *0 Bom 110 (1196 8Lem I )
T 17721

L as_szm
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was 1 teality a moitgage and for the redemption of the
properties under the provisions of the DehLhan Agricultunsts
Relief Act (XVII of 1879)

The defendant contended that the properties belonged to him
and not to the plantuff that the plantiff I noningly passed the
sale deed without any deception on the defendant’s part, and that
at the anction sale the property was purchased by the plambif
for and on behalf of the defendant

The Subordinate Judge 1a15ed si< 1ssues in all, and out of them
15 ues Nos 1 and 2 were as follons =

1  Whether plamtiff proves any mvahdating cireumstances such as f aud,
mustepte entations, &c which would entitle lam fo prove that the apparent
nature of the deed and of the trivsaction 1s not the real one and that the
transact on was 1n rerlity & mortgage and that he metnt to execute a mortgage
deed only P

2 If so whethor the framsaction 1s 1n reahty a mortgage? Whether
plunhiff mtended to and did execute 4 mortgage deed only as the plunt alleges ?
Or whether plantiff had really purchased the prop 1ty benami for thedefendnt
28 he contends P

The findings on the aid 1ssues were m the affirmative with
the following addition to the finding on 1ssue No 2 — Plamfaff
1nowingly cxecuted asale deed, only i form howeier” On
the said findings the Subordmate Judge made o declaration that
the trinstction was » mortgage, and oidered redemption und r
the provisions of the Dchihan Agreultunsts’ Rehef Act
(\VII of 1879)

On appenl, the first out of the tno 1ssues rarsed was —

Did the defendan® nt the timo of thy execution of th sua doed represent to
the plamntifl that the <ale deed would not be enforcod as such but that the ealo
price would bo treated as o Joan o1 mostgage ?

The District Judge found on the sud 1ssue m tle afirmative
and confirmed the decrec

R R Desas for the appellant (defendant) —

The plmatiff did not seb up n contract of re <ale and did not
suc on that ground Heo alleged that the transaction w swit,
though 1n the form of a sale, was in reahty a mortgage The
lower Cowis allowed evidence in support of the plambifiy
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contention that there was & contemporaneous sgreement o tieat 190
the sale as n mortgage Such evidunce was not admissible Dacpr
Ballsshen Dasv I T' LeggeW , Datloov Rawchandia® , Keshar ‘“‘u:,b'u’"
0] Nana
a0y Ra_ya VALAD Sarv

G K Dandekar for the respondent (plaintiff) —

The cases relied on have no application  The present ease falls
under proviso I of scetion 92 of the Dvidence Act Fraud was
alleged on the part of the defenaant, and 1t wasproved Navalbar
v Seewbarl®, Aesshnabar v Pamal) , Sangira~ Ramappe®  Both
the lower Courts have found as o fact that there was promise by
the aefendant that the transaction would bo treated as a mort
gage  Under section 17 (3) of the Contract Act o promise made
without any ntention of fulfiling 1t 15 o fraud  Thus we were
entitled to lead evidence to prove fraud on the part of the
defendant A paity’s intention at the time of the contract can
Ve gathered from lus subsequent conduct On this pomnt no
specific 1ssue was rused m the lower Courts, therefore an 1ssue
may be sent down

ScorT, C § —The leatned Judge, for the reasons stated
the Appendix to lus judgment, 1s of opinicn that!n person who
srishes to set aside an ostensible sale deed can do so on proving
that a repiesentation was made to hum at the time of exceution
{hat 1t would not be enforced as a sale deed, and he accordingly
states as the fiest question which arises for deciston 1n the appeal
Derore lim —¢ Did the defendant 2t the time of the execution of
the sale-deed represent to the plamntaiff that the sale deed would
not bo enforced as such??” In other words, did the defcndant
pronuse to the plaintaff that the sale deed would not be enforced
ns such ? Stated mn this form the question propounded by the
learned Judge 13 whether or not tnere was o contemporancous
agreoment between the parties inconsistent with tho written
document executed by them

We think 1t 1s clear upon tho authonties binding upon us that
no evidence of such an agreement or promise or representation

M (18%9) £2 All 149 () (100 )8 Bom L. I 701

() (1902) 30 Bom 119 () (19008 Tom L R. 7o$

{3 (1%6) 8 Bom L B 287 €7 (1009) 34 Bow 59
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cin be admited The Court’s viewn of the Jaw expresced m
Ballssken Das v W F Legge™ was acted upon n Dalfoo
Ramchandra® and agamn 1 Keshatrao v Raya®™ and 1n dckuts
ramargju\ Subbarayn®®

Mr Justice Batty mn Aeshavrao v+ Raya® smd @ the fraud
which under prosiso I, section 92, may be proved, must be fraud
which would mnvahdate a docuwent, and therefore subscqueat
fraud 1 respect of the document not such as to mnvalidate 1
could not be a ground for admithing extraneous oral evidence
under proviso I of section 92 The real effect of admitting such
cvidence would not be to prove fraud in the execution of the
document, but the existence of a differcnt intentton than that
which appears on the document itself  In other words, 1t would
be an attempt to prove a different contract from that expressed
1n the document without proving any fraud in the preparation of
the document which would mnvalidate 1t

The learned pleader for the respondent n order to escape from
ths deciston has contended that the representation or promise
which the learned District Judge held 1o this ense to be proved
amounted to fraud as defined by seetion 17 (3) of the Contract
Act where 1t 1. smd that fraud means and meludes a promise
made without any intention of performing 1t

There 15 1o this case, howeser, no finding that the defendant at
the time of making the promise had no intention of performing
it He may have made the promse i good faith and changed
Ius mund afterwards when he found the value of the properly
10 dispute bad meressed aod that 3t was more adsantageous for
Inm to rely upon the sale evidenced by the written document
than upon the mortgage which, the plamtiffalleges, was the real
agreement between the parties

We hold that the document executed by the plamtnT must be
treated, as 1t appears on 1ts face to be, as o sale-deed and not as
o mortgage

) (16 22 ALt 249 O (1906) 8 Bom. L. R 257
@ (19%0,) 30 Bom 110 ) (1001 25 Mad. 7
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Ve, therefore, rev erse the decree of the lower Court and diamiss
the smt wath costs throughout on the plawhf

Decree reveraed and st dramessed

g BN

APPELLATE CIVIL

B fore Sir Basd Scott, ht, Chief Justice and My Justice Datehelor

THE TALUKDARL SETTLEMENT OFFICHR (ontarxar I'ETiTioNFr)

Arpeiiasy v CIHHAGAMNLAL DWARRADAS (onicivar Orrovewys),
TEsPoNDENT *

Gwyerath Tululdars Act (Bom. det VI of 1856) section 31M—Tand
Revenue Code (Boms Aet V of 1859)—Talukdars fenure—Yvauta lands
(at Sarsa)—Alienated I ind— Attackment of tncome

Wanta lands are lands held by Rajputs or tho representatives of Rajputs
who -after the AMah d i\ of G b, recoived one-fourth of the
land of certam villages on condition of kecping order m those villages The

lands were held eithier ront free or at a smAll quit rent

® First Appeal No 187 of 1000

{) Sc ton 31 of the Gojerath T-lokdars’ Act (Bom Act VI of 1838) as amended
Ly Bowbay Act 11 of 1900 13 as follows —

81 (1) Do incumbrsnce on a Talukdars cstate or on any portion thereol
made by the Talukdar after this Act comes nto force sball bo yalid as to any
time beyond snch Talahdar's natural hfe unless such icumbrance Is made with
the previous wntten consent of the Talukdarl Seitlement Officer or of some
© her ofhicer appomt d by the Governor n Council 1 this behalf and after tho deatlt
of a Talukdar no proceedin,, for the attachment eale or dchiery of, or any other
process affectin,, the possession or ownerstip of a Talukdan estate or acy portion
thercof in exccution of any decree obtalned against such Talukdar or hls legal
representative, execpt a decreo obtained In respeet of an incumbrance made with
such consent as aforesmd or made before this Act comes fato force shall bo
sastituted o continned except with the like consents

(°) Do alicoation of a Talukdars estste or sny partion thercof or of mny
share or interest thereiz nsde after this Act comes wto force ehall be valid
nuless such slienation Is made with the previons sanction of the Governor In Council
which ssnction shall not bo given except mpon the condition that the cotire
sresponatbility for the portlon of tho jama and of the villazo espemses snd police
cliarges due i respect of $ha alienated ares, shal} thenceforward vest in the ’;ncnm
and not in the Talokdar

o1
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W here Sarsa Wanta land the mcome cf which 19 attached sn excetson of
2 decree 13 proved to havo been enteied ag alienated land under the Land
Revenue Code (Bom Act V of 1889) the Comt may presame that it 1s not land
Leld upon Talukdar: tenure 1n the strick sense of the word
The words ¢ Talukdarg estate 1 sectson 31 of the Gujerath TaluLdars
Act (Bom Act VI of 1888) are used in a techrucal sense Limted to the
Taluhdar s interest 1n the estate held by him by reason of hus statns as
& Talukdar
Khodabhas v Chaganial®) and Bhackubka v Vela Dhanyit® followed
1insT appeal from the decision of G 'V Saraiya, Jurst Cl ss
Subordinate Judge of Ahmedabad, wn miscellaneous application
No 51 of 1908
One Chhaganlal Dwaikadas obtamned a decree, No €0 of 1899,
i the Court of the Iirst Class Subordinate Judge of Ahmed
abad, agamst Takbatsingn Ramsingys, the Thal ore of Rherda
The defendant died on the 7th August and the decree was
passed on the Sth August 1599 At the time of Ius death the
defendant nas entitled to revenues from three sources namcly,
(1) Toda Ghras allowance of Rs 1,10) per annum, (2) the income
of two Talukdan villages of Kherda and Rajpura, and (3) the
sncome of certain Wanla lands 1n seven Government villages of
Wasad, Anklavdi, Vera, Sarsa, Khanpur, Vaghasry and Adas
On the defendant’s death, the whole of Ins estate was attached
by Government officers under section 144 of the Land Revenue
Code (Bom Act V of 1889) and the Talukdart Scttlement Offfcer
claimed to have been 1n possession of the estate from that date
Tho plamntiff Chhaganlal applied for the exccution of the smd
decrce and a sum of Rs 8,516, standing1n the books of the
Kacher: of the Mamlatdor of Anand to the credit of the estato
of the defendant Thalore, was attached on the 19th June 1005,
and subsequently on the 13th November 1907 another sum of
Rs 5,200 standing to the crodit of the same cstate was
sumlarly attached
The Taluhdar: Scttlement Officer, thercupon, applied to the
Court on the 9th July 1908 for the release of the sad amounts
from nttachment on the grounds that they were not linble to bo
attacked under scction 5 of the Toda Chras Allowances Act

) (1007 9 Bom L R 11°2, ") (1907) 35 Dom 63
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(Bom Act VII of 1887) and that the mcome of the estate of the
Taluhdar was not liable to the decretal debt after his death

The plamnt:ff opponent contended that the attached sums did
not form parts of the collections made by the Taluhdar Settle
ment Officer on account of Toda Giras Hak Allowances, that they
formed part of the collections made by the smd officer on account
of the profits of JPanfa lands at Sarsa, therofore, he was entitled
to attach them and that the proper person to apply for the
removal of attachment was the heir of the deceased judgment
debtor and not the Taluhdar Settlement Officer

The Subordinate Judge found that the Talulkdar Settlement
Officer could matntun the appheation under section 47 of the
Civil Procedure Code (Act V of 1908), that the lands of the sard.
seven villages which belonged to the deceased Taluhdar did not
form part of the Talul dan estate so as to attraet the application
of section 8% of the Taluhdars Act {Bom Act VI of 1888) as
amended by Bombay Act II of 1905, that out of the two sums
attached, Rs 8,301 6 6 was the amount of income of lands other
than the property consisting of Toda Giras Hak and the Talukdart
willages of Khe-da and Rajpuia, that the decree-holder was not
entitled to attach the income of Toda Giras Hak and the Taluk
dars villages of Kherda and Raypura and that Rs 8236 6 0 and
Rs 1,895 9 6 shiould be released from attachment

The Subordinate Judge, thercfore, passed the following
order -

T order that B3 8238 9 0 do be released fiom ttachment I also order that
Rs 1890 9 6 being the difference between Ps 5200 and Rs 33016 6 do be
1 lensed from attachment A letter to be written (o tho T itukdari Settlement
Ofic r reqaesting lum to send Rs 3,301 6 6 being the amount which 1s held to
1o hable fo the decretal debt

The appheant (the Taluhdari Settiement Officer) preferred
an appeal

R W Desn for the appellant (applicant)

T R Dear for the opponent (qudgment creditor), was not
called upon

Scorr, C J —On the 8th of August 1899 a decree was passed
at a swmb of the opponent Chhaganlal ngamst the Thakore of
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Kherda 1n Swt No 60 of 1899 1n the Court of the Iirst Class
Subordmate Judge of Abmedshad

The defendant had died the day previous to the decree At
the time of us death he was entatled to revenues from thres
sources Toda Giras allowance of Rs 1,400 per annum, the
mcomo of two Taluhdan villages, and the inccme of certam
W¥anta lands 1n seven different Government villages

On the 20th of August 1899 the whole of the estate of the
decensed defendant was taken under attachment by Government
officers purporting to act under section 144 of Bombay Act V
of 1879, and the Taluhdan Settlement Officer who 13 the
appellant 1n this case clmms to have been 1o possession of the
cstate from that date

On the 19th of June 1905 & sum of Rs 8,516, standing in the
books of the Government Kacher: of Anand to the credit of the
estato of the Thahore, was attached by the judgment ereditor,
and on the }ith November 1907 pnother sum of Rs 6,200,
standing to the eredit of the es*ate of the Thakore, was sumilarly
attached

The Talukdar: Sett! t Officer instituted these ding;
1n 1908 applying that the attached sums should be released from
attachment

In the Jower Court a question arose as to the origin of the two
sums attached, and upon 1ssues being raised 1t was beld that the
sums of Bs 8,235 9.0 and Rs 1,895 9 6 formng part of the sum
of Rs 2,200, were the produce of property not Liable to attach
ment, but that Rs 88046 6 was income dertved from lands
other than property consisting of Toda Giras Hah and Taluhdar
villages and was thereforo liable to attachment

An appeal has been preferred by the Taluhdars Settlement
Officer and o preliminary point was tahen on behalf of tho
opponent that no appeal would lie ay the Taluhdars Settlement
Officer was not rep tative of the judgment debtor within the
meaning of the Civil Procedure Code

Wothought it adsisable, however, not to decide the preliminary
point but to hear arguments tpon the appeal on ats ments
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We have now heard Mr Ramdatt Desar who has argued the case
very fully on behalf of the Talul dars Scttlement Officer, and wo
are of opinion that the decision of the lower Court was right

It has been proved that the lands from which the sum of
Rs 3,304 6 6 was dernvel were Fanta lands

There 15 no question as to the natwie of #enta lands Thatis
made clear by Robertson’s and Wilson’s Glossaries, by the Rag
Mala and by the Judgment of Sir Michael Westropp i Dolsang
Bharsang v The Collcctor of Karra®  They are lands held by
Rajputs or the represintatines of Rajputs who, after the
Mahomedan conquest of Gujerath, recenved one fourth of the land
of certain villages on condition of heeping order 1 those villages
The lands arc held either rent free or at a small qut 1ent

The first pont tahen i appeal 1s that these Wanfa lands are
pattof the ‘ Taluhdar: Tstatein the strict sense of that expression
and that consequently the attachment of the mcome derived {rom
these lands cannot continue 1n face of the provisions of sectron
31 of the Gujerath Taluhdars’ Act as amended by Bombay Act
I of 1905

The Head Clerh to the Taluhdari Settlement Officer gave
evidence 1n the case and vas cross examined as to the natme of
Taluhdar: tenure and as to whether the ants lands 1n question
were held on Talukdan tenure  His evidence 18 as follows —

¢ To my knowledgo snmmary settlement 1s pmid for the Sar a Wana land
Thore 15 some differency between the T lukdars estato and the Talukdar s ostate
Talukdar s estate means estate of whatever tenmo, that 1s f a Talukdar holds
some Government lands they me al o called Talukdars estate  Tho Talukdar
estate means estate with full proprictary might held by Talukdar under what 13
called Taluhdan tenure  There 15 no definbion given of the Talul dan: tenure
mony enactment I cannot gnoad fimtion of the Taluhdan tensre but X
can give ilfustration of 1t The Land Revoune Code T cogmzas two hinds of
land, alienated and unahienated  The Iluhdaxr doss not come under erther of
these calegorzes becruss 1t i3 of full proprietary nght and 1ifs ongia antedated
the Butish rnle  The smid two aro the chief distingms bing characters tios of
the Talukdan tenure

Tt 1s proved 1n tlus case that the Sarsa Waniz Jand from which
the attached sum 13 derived 1s entered as ahenated land under

Q) (1870) $ Bom 367,
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the Innd Revenue Code  We may therefore assume that 1t 1snot
Land held upon Talukdan tenure in the strict sense of the word
That 1s sufficient, we think, to dispose of the first part of
Mr Ramdatt Desars argument

Mr Ramdatt Desar's second point was that ¢ Taluhdar: Estate?
1n the section to which we have referred and generally through-
out the Talukdars” Act 15 not to be interpreted as hmited to
estate held on Talusndan tenure but means the whole of the
property of a person who amswers to the description of a
Taluldar, whether held by him by reason of his status as
Taluhdar, or otherwise

In dealing with tlus argument we will assume (without
decading) that income derived from an estate 1s portion of the
estate within the meamng of section 31

We have the authonty of two judgments of this Court to the
effect that the words * Taluldar’s estate * 1n section 31 are u od
in o technical sense limited to the Taluhdars interest in the
estate held by lum by reason of his status as a Taluhdar sce
HRkodabhar v Chaganlal®) and Bhackudia v Fela Dhanyst)  We
are bound by the deciston 1n each of these eases

We have, howeves, permitted full argument from Mr Ramdatt
Desar based upon the varions enactments relating to Taluhdars
and the different sections of the Guyerath Talukdars Aet, and we
entirely agree with the conclusion arrned at 1n those cases

For these reasons we affirm the decision of the lower Court
and dismucs the appeal with costs

DPecree afirmed
cun

© (19 7) 9 Lox L. R M2 © (199} "t B w 5o




VOL XXXV] BOMBAY SLRIES
ORIGINAL CIVIL

Before Sxr Basil Scolt, Kt , Chief Justic , and Ur Justriee Dalehelor

JEEW ANDAS DIIANJT Avperiant wwp Derrwpaxt, ¢ RANCIIODDAS
CHATULBHUJ, RESPONDENT AND PLAINTIFF *

Lrecution proteedings—Decrec s Baroda Court—Transmission to Dombay
Ihgh Court for execut on—Applicat to crecute—L t Ciesl
Procedurg Code (dct V of 1905) section 45, and Scheduls I, Order VAT

On 17th July 1893 the plasntilf obtamed o decree 1n the Amreli Court 1n
the terntory of H H the Gickwsr of Baroda  On 12th May 1894 an apph
cation for execution was made On 10th July 1905 a second spplication was
made the prayer bemng for the attachment of the moveable properites of
the defendant 1 whatsoevor willages and at whatsoever places 1n
Okbamandal” Okhamandal bemng within the junsdiction of the Amreh
Court the order for sttachment wss made

On 5thJuly 1909 the decree was transmitted on the plantiff s app rcation
to tl:o Bombay High Court for execution and¢n 15th October 1900 an
Pr for by a‘tack of property 1n Bombay was made

Held, that the appl was 8 sub 1 with regard to
the property 1 Bombay which was net the suby.ct of sny pievious applhea
tion and being made more than 12 years after the date of the decree, was
barred by the provisions of section 48 of the Civil Procedure Code (Act V of
1008)

An order by ~ Court passing a decree for the transmission of a decreo for
exccntion to another Coutt s not an order for the execution of the decree,
nor 13 an applieation for the t. an app for

Husewn Akmad Kaka v Sqyu Mahamad Szhvdl) distinguished

ProceEDINGS 10 execution

On 17th July 1893 the plantiff abovenamed obtained a decreo
for Rs 6,727 and costs agamnst Jeewandas Dhanjt and another
1n the Amreh Ooutt, 1n the terntory of H H the Gdekwidr of
Barode On 12th May 1894, the first application to exccute
the decrec was made This appheation was finally disposed
of on 12th August 1898 Subsequently the plamtiff heard
that the defendants were coming on business to Ohhamandal

® Appeal Do 46 of 1007, Onginal Smt Ao 002 of 1989 20 1a District Courtat
Amnrch: (Baroda)
) (1800) 15 Dom 28
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(witlin the yunisdiction of the Amreli Court) and he, thercfore
on 10th July 3905, made a <ccond application for esecution, s
rough translation of the materal part of the prayer beog
as follons —

As to whatever moveable properties T may pomnt out for taking under
attachment m whatsoever villages and at whatsoever pl.ces m Obbamandsl
the same may Do attached and sold by auction, and the monevs dernved
the efrom niay be paxd to me ”

Hc further asked for the arrest and detention of the defend
ants On 25th July 1905 an order was made for the attach
ment of the moveable properties as prayed, and a nofice was
1ssued against the defendants to show cause why they should
not be arrested This notice was ultimately discharged on
80th July 1908

On 29th September 1908 the plambff apphed to the Amrelt
Court for transmission of the decree for ecxecution to the
Bombay High Court, under Government Notification No 2884,
dated 3rd July 1908

The Amreh Court rejected the application, but the reject

was <et aside by the Appeal Court of Baroda and on 17th June
1909 the District Judge of Amrel: made the following order —

¢ At the request of the applicanta formal cerfaficate to 1ssae re the execution
of the decree {of this Court) by the High Court of Bombay according to
soction 218 of the Cimil Code Whether the Darkhast to bo proceeded
with here or not will be duly con 1dered hereafterand decided secordingly ™

In comphance with the above order, the Distniet Judge on
5th July 1909 forwarded to the High Court at Bombay a copy
of the decree, and a certificate sctting forth what part of the
decrec remained to be evceuted On 1ith September he
forwarded 1n addition copies of the order of 25th July 1905
(granting the application for the exceution of the decree) and
the order of 17th June 1909

@ Inexercise of the powers conferred by sec 1o 220-1 of the Codoof Ciml
Procedaro (Act XIV cf 1987) the Oovernor Genernl In Ccnpeil §8 pleased to declare
that the decrees cf the Cinl Couris situste In the terntories of MHis Highness
the Ofekwdr of Paroda, which have not becn cstalllled or continued ty the
autbority of the Governor Gieneralin Council, may be exccuted in Dt Inds
231f they bad been made by tho Courts of Brtish Indus.
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The plunt:if nccordingly on 1bth October 1909 applied to
the Prothonotary for exccution of lns decree by attachment
and sale of the moscable property of the said Jeewndas Dhanp
consisting of the stoch m trade and goods lymg in the shop
of the smd Jeewnndas Dhaop situate in Cluhal gilly in the
Muljt Jetha Clo*h Marl et and bearing No 927

The goods were attached, whereupon Jeewandas took out o
summons agunst the plantil to show cuse why the cvecution
proceedings should not be quashed

On the applicant’s depositing Rs 8,600 with the Prothonotary
as securnity, the attachment on the goods was removel

Macleod, ¥, however, discharged the summons with eosts,
holding (1) tbat the oider for transmisston was an order on
& previous application for execution, wnd therefore no notice
was necessary to be issued under Order XXJ, rule 2, and
(2) that the plamtifl’s application to the Bombay High Court for
the attachment of the goods was not a fresh apphcation and
was therefore not barred under scction 48 of the Civil Pro
cedure Code (Ack V of 1908)

The defendant appealed
Jayakar, with Afulla, for the appellant

Jennal, with Jardine (1cting Advocate General) and Detar,
for the respondent

Scotr,C J —This1 an appeal from an oider of Macleod, J,
made 1n Chambers, d an application by the second

defendant to quash certan cxecuhon proceedings which had been
taken aganst hum 1o the Bombay High Court

The plamiiff had obtained a decree m the Amreh Court mn
the Baroda State on the 17th July 1898  He had presented certamn
applications for execution to the Amrel: Court, of which thesecond
was presented on the 10th July 1905, within twelve years of the
passing of the decree  In that application ke prayed asfollows —

“I pray for recovery of the amount of Rs 7637 410 from the defendants
1n accordance wath the claim s shown 1n the applicition for exeeution  The
£ame 38 a9 follow —(1) On account of some urgent cause and occasion tha
defndants are now gomng to come specally to Okhamandal Tlerefore, af
that time 43 to whatevor moveablo properties I may pount out for taking
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nnder atfachment i whatsoever villages and at whatsoever places m Okba
mand | the same may be attached and sold by auction and the moneys derived
therefrom muy be paid to me  (2) If the defendants movesbls property be
wsuficient to sabisfy the moneys then you would be pleased to cause the
mateys ta be recovered aud gven to me by cnforcng for that purpe esn
order for imprisonment against the defondints The defendants are
abscor dung to o foreign territory They have now no property at all withm
the junsdiction of ths Court  Therefore smultancously with enforeng
execution as agamnst moveable property you will also compel them to appear
before this Honourable Nyayadhisht Court ”

On the 25th of July 1905 an order was made by the Amrel
Court to the effect that—

¢ The Darkhbast (application for evecution) after baving been regstered in
the reguter hook an order for execution should be yssued for attaching the
defendants moveable property The other prayer 1s for arrest axd impnison
ment of the defendants  As to that matter along With the order dealing with
the ca.o of non atisfaction of moneys from movesble property a notice
should be issued agawst the defendants calling upon them to show cause why
an o1der should not be 1ssued for their arrest and rmpnisonment ”

Upon that notice a subsequent order was made on the 30th
July 1908 declimng to 1ssue execution against the defendants
personally

The plamtiff then appled to the Amrch Ceurt for an order

tronsmitting the deerce for execution to the High Court of
Bombay  That application was refused on the 17th October 1908

An appeel was preferred to the appellate Court sitting in
Barods, upon which an order was made setting aside the order
of refusal of the Amrel: Court

The yudgment of the Baroda Court 1s important  The Judges
By —

Ve hold that when the deares was such s conld bo exceuted, tha lower
Court should not bave objected to granting the appellant s application  Had
the Darkhast of the appollant been prosented on the 15th July 1006 1nstead of
on the 15th July 1905 after the date of the decree then it conld have been
Leld that tho decree was no longer such as conld bo executed  Such §s not,
bowever, {he easo tn the preeent proccedings. Henco the appellant s decree
was not time-barmd but was within time  We, therefore deeide that the
lication made by the sppellant for a cortificate for the execution of the

P
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deeres 3n the Bombay High Oonrt deserves to bo granted, 1) hen the decree
18 sent to the Bombay High Court for execution that Court will seo whether
the decree can be execated according to their law of himitabon  But that
pomnt has not been considered here It acems that the question 1s a dafficnlt
one  But according to our law the decreo 13 such as can be executed.”

In an earler part of the judgment upon the question whether
the lower Court was mght in deciding that the appleation
having been made after twelve years the decrce became tune
barred and could no longer be executed, the Jearned Judges
hold that —

“ Properly apesking the appliation was not a Darkhast but an spplieation
What particnlars there ought to be m a Darkhast for exocution of a decreo s
stated 1n the Civil Proecdure Code section 228 As the said parficulars aro not
stated 1n this appheation the same does not become a Darkhast Dut §t1an
opp westion made according to Cisal Precedure Code, seetion 217 - Such an appli
catian for the trsnsfer of o decreo 12 & atop 1n ald of the exccution of the

decreo within the meaming of clauso 4, Article 179 Schedulo IT of Act \V of
1877 The British High Courts have beld as above*

Mr Justice Macleod having an incorrect translation of the
plantifi’s appheation for execution dated the 10th July 1905,
was nnder the impression that the appheation wag for atiach t
of *whatever moveable property the dofendants might
have at Okhamandal or any other place whatever” 'Lhat,
however, was not the appheation  Tho words wore  “in what
soever villages and ab whatsoever places n Ol hamandal the
same may be attached > Okhamandal being wathin the jurisdiction
of the Amieh Court, the application for exceution was
ordJet m so far as 1t related to mos eable property 1n Ohhamandal
Mr Justice Macleod being of opimion that there was an o1dor
for execution based vpon an spphieation for execution of moveablo
property of the defendants wherever mituate, leld that ho
was bound by the order of the Amrelt Court for excention
sganst the mos cable property mentioned s the appheation of
the 10th July 1905 and that therefore the attachment aganst
the property of the defendant i the Muln Jetha Marl ¢* 1n
Bombay which was more particularly speaified 1n an application
to the Prothonotary after the decree had been transmitted from
Baroda to Bombay for execution, nasa good attachment

In coming to that conclusion he fult mself tobe bound by
the decision of ts Court in Husern Akmad Kaka v Sagu Wakamad
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1010 Sslad®  That was a case 10 which after a decree had boen ob
Jruwavoss  tamed agawnst a judgment debtor in the Court of Small Causes at
AR Rangoon 1n 1883 and after the judgment debtor who had been
gﬁ:’;:gﬁ;ﬂ artested 1o execution had died in gaol in December 1688, an
application was made to the Rangoon Court in November 1880,
under section 248 of the Crvil Procedur Code, for the execution of
the docree aganst the judgment debtors legal representabive
The Rangoon Court in February 1887 ordered that the decreo
should be exeeuted andat was thereafter transferred for execution
to the Court of the Fiurst Class Subordinate Judge ab Surat,
and a Darkhast for execution was piesented 1n that Court on
the 22nd April 1587 1gainst property in Smat It was objected
by the defendants on the record that the decree was batred by
Iumtation  The Subordinate Judge overruled the objection and
ordered execubion to 1esue, bemng of opimon that the ples of
Limtation could not then be rassed  The Distrct Judge, on the
other hand, considered Iumsclf competent to enquure into the
proptiety of the ouder for execution made by the Rangoon
Court 1 Tebruary 1887 It was howover, held by this Court
on appeal that the District Judge had no power to determins
whether the execution was barred in I'obruary 1887 or not, for
an order for execution, though 1t may be erronecously made, 13
nevertheless valid unless reversed in appen]

Inour opimion, the case of Husern Ahrad Aelas Syu Makamad
Saktd® has no application here  The order for transmission by
the Baroda Court 13 nof an order for exceution, nor 13 the appheation
for transmmsston by the Baroda Court to the Bombay Court an
application for execution , and we are of opinion that the obyechion
takenon Lehalf of the judgment debtor 1s good, namely, that the
present apphication against the property of the judgment debtor
1 the Mulp Jetha Marhet 10 Bombay 19 barred by the provisions
of scetion 48 of the Cival Procedur. Code  That scchion prosides
that where an opplication to excente a decree, not being, a deeree
granting an injunction, has been made, no order for the exeention
of the same decree shall e made upon any fresh apphieation pre-
rented after the expiration of twelve years from the date of tho

) (1897 16 1 om, 29
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decree sought to bo executed Here, we have an appleation
wade to the Prothonotary of this Court in Bombay after the
transmssion by the Baroda Court of thedecieo and that apph
cation 15 a substantive application with regard tothe property
1n Bombay which was not the subject of any previous applica-
tion Tt 13 an appheation made 1 accordance with the pro-
vistons of Order A1, rule 11

There 13 ample authousty for the proposition that an order
by o Court passing a decree for the transmission of a decree for
exccution to another Court 1s not an order for the execution of
the decree, nor 13 an apphieation for the transmission an ap
plication for exccution Nilmony Stngh Deo Buressur Ba
nerzee® , Swa  Iossen N Monokur Dast)  The whole of the
argument on behalf of the plamtff upon tlis pont has been
devoted to the attempt to satisfy this Court that the order for
transmssion 15 an order for execution If1s, however, clear
from the records of the Baroda Court itself that the appheation
for transmisston was treated as an application for transmission
and nothing more, wd that the order which was made for
transmission was not treated as azn order for execution but as
an order for transmission re the executron of the plamtiff’y
aecree

Here, therefore, we are concerned with a fresh applicat on
made more than twelve years after the date of the decree, and
1% 1s clear from the provisions of section 48 of the Civil Procedure
Code that 1t cannot be entertaned

We, therefore, roverse the decision of the lower Court and
mahe the defendant » summons absolute with costs throughout

The amount withdrawn must be refonded

The order for costs will include poundage expenses

Decree reverseqd

Attorney s for the appellant  Messrs Maler, Ira’al, Mody and
Ranchoddas

Attorneys for the respondent Messrs Dikshid, Dhanguha and

Soonderdas
K Mcl K

(1) (18%0) 16 Cal 741 C}(1894) 22 Cal r21
17723
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Before Mr Justice Davar

TREACHER & Co, Lo, Prantirrs ¢ MAHOMEDALLY
ADAMJI PEERBHOY, DePEVDANT *

Sale of s b property—Marketable title to the satisfaction of the
purchaser g solicstors—Specsfic performance

When a vendor of immoveable propcrty desires to enforee » contract for sila
with o conditron that the title adduced should be to the sabr faction of the
purchasers ohetors, he must prove either that the sohiertors did approve of
the tifle or that thero was such n fitle tendered as made 1t unretsonable not to
approvo of 1t

Ctack v Tood™ followed

Tais was a swt for the speafic performance of a contract for
the purchase and sale of :mmoveable property situate 1n Byculla
By the contract, which was t d 1 eorrespond that
passed between the parties towards the end of the year 1907,
the plainhiff Company agreed to sell and the defendant to pur-
chase the property for the sum of Rs 2,50,000 on certain
conditions which were subsequently shghtly modified One of
the terms, which was retained withont modification, was that the
vendors should deduce s mathetable title to the satisfaction
of tho purchaser’s solicitors

In pursuance of the contract the defendant paid to the plamtiff
Compan) a sum of Rs 50,000 by way of earnest-money, and
later, n deration of a postp t of let a
further sum of Rs 50,000 towards the purchase money W hcn,
howerer, the defendant s sohcitors came to anvestigate the title
deeds to the property and recen ed answers to certarn requisitions
put Ly them to the plamtiffs, they contended that the title was
not satisfactory in accordanco with the terms of the contract,
and, eventually, Ly a letter of 7th Apnil 1909, purported finally
to reseind the contract

® Sujt No £27 of 190
(2 185M9Q B D =50
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The plaintiffs therefore filed this suit to enforce the contract 1910
The defendant n his written statement counterclaimed for &  Trpscnze
return, with interest, of the Rs 1,00,000 already pad by him “"c°;l‘“’

to the plamntiffs, and for a further sum by way of damages Maoxuzn
ALLY ADaMy

The chief points at 1ssue and the arguments of counsel are  Fzersmor
clearly set forth by the learned Judge m his judgment

Inrerardy, with Robertson and Chamser, appeared for the
plamtifis

Lotwndes, with Strangman Advocate General, and Jardime,
appeared for the defendant

Divar, J —The plamtiffs in this smb are o limited hability
Company which w1s incorporated in the caily sisties They
acquircd the business and the properties of certan individuals,
who were, previous to the formation of this Company, carrying
on business m Bombay 1 the name of Treacher & Co The
plamntiffs since thewr 1ncorporation have continued to carry on
their business 1n Bombay 1n the name of Treacher & Co, Ltd
Amongst the properties acquired by the Company, were certain
lands and buldings thereon situated at Byculla at the cormer
of Duncan and Bellasts Junction roads The property was
conveyed to the plantiff Company soon after its formation and
the Company has been m occupation and possession of the
lands and bwlding thercon ever since It appears that the
Company were desirous of selhng their Byculla property and
they attempted to sell the same by public auction on the 18th
of November 1907 As however thero was no attendance
of Wdders, the property waos not put up for sale  The defend
ant, who 18 a merchant and onc of the sons of a well known
citizen of Bombay, Sir adamp Peerbhoy, hearing of the desire
of the plemtiffs to scll themr property, opened negotiations with
Mr Knowles the General Manager of the plamntiff Company,
with a view to purchase this property The negotiations cnl
mmated 1 a letter which the defendant addressed to the
plaintiff Company on the 28th of November 1907 In that
Ietter the defendant offered to purchase the Byculla property
for & sum of Rs 2,560,000, on ccrtan terms and conditions
mentioned by lmm therein  The prmeipal terms with which we



112 THE INDIAN LAY REPORTS [VOI. XXAV

1910 are concerned 1 this casz are, first, that a portion of the
Toescper  plaintiffs’ land which was Sanade land should be converted by
&Co P the plamntiffs and sold by them “as of quit and ground rent
Manouep  tenure free from all claims of Government or Mumeipality but
ALLY ADAMIT
Prensmor  Subject to the payment of quit and ground rent and Mumespal

taxes as from the da*ec on which the sale 1s completed, ” and
secondly, that the plamntiffs were “to dednce « marketable
title to the premrses to the satisfaction of the purchaser’s
solimtors In this offer the defendant gave the plantiffs option
to complete the sale within thrce months or ten months from
the date of the acceptance of his offer After certamn corre
spondence had taken place between the parties, the defendants
offer was eventually accepted by the plaintiffe  The lefend
ant paid Rs 50,000 by way of earnest money and it was
arranged that the sale should be completed at the end of ten
months  Under thus arrang t the defendant would have
had to pay the lalance of the purchase money and complete
the «ale by the end of September 1908 The plantiffs were
ready and willing to complete the sale in September [ho
defendant, however, scems to have been in some difficulty
about completing the sale at the end of September By
themr letter of the 81st of August 1908 the plaintiffs intimated
io the defendant that they were ready to complete at the end
of September On the Oth of September the defendant,
addressing the plantiffs’ General Manager Mir Knowles, s1ys —

¢You will reeollect that tho wnter had mentioned to yon that the com
pletion ef tho sale of the properts #bould be allowed to stand over for about
eglt months from the 1s* sntant the purch ers 1n the meantime paying
mteres* on the balance of thepurcha ¢ money at & per cont and all {axes and
rsrrance

He ashs Mr Knowles to place this proposal hefore the
directors and to request them to accept thesame  On the 12th
of September the plaintiffs ncceded to the defendant s request to
postpone completion of the <ame on certamn terms which are
ect out mn their Manager’s letter to the defendant of that date
After some further correspondence, 1t was cventually agreed
between the parties that the completion should be put off for
eight monthson certoin terms, one of which was that the defundant
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was to pay to the plamtiffs a further sum of Rs 50,000
towards the purchase money The defendant accepted the
plamtutfy’ terms and ultimately on the 11th of November 1908
he paid 1n a further sum of Rs 50,000 and the completion was
postponea for exght months It 1s not quite clear whether the
eight months were to be caleulated fiom the Ist of September
or the 1st of October 'The plawntaffs m themr letter of the 12th
of September say

The Board are prepared toallow you to defer the samo {meanng comple
tion of purchase) for erght months from the Ist imstant

In their letter of the 11th of November, their General
Manager says —

T vote that the halance of « lac and fifty thousand will ve pud withwn
eight months from the 1st of Ostober lat according to the conditions lud
dnwn 1 my letter of the 12th of September last

There 15 thus & small contradiction 1n the correspondence as
to the date of completion  According to the terms as onginally
proposed by the plantiffs and accepted by the defendant,
the time for completion was extended for eight months from the
1st of September which would be the end of April  Possibly the
plamtiffs’ Manager was 1 error when 1n ns letter of the 11th of
November he talled of eight months from the 1st of October For
the purposes of this case, however, this small contradiction 19 of
no mmportance, and I will assume that the contract between the
parties was that the salo should be completed eight months
from the 1st of September, that 13, by the end of Apnl 1809
One of the terms 1mposed by the plaintiffs 1 themr letter of the
12th of Seplember 1908 was that the defendant was to sign an
agreement drawn up by ther solicators in which the terms
mentioned 1n  the letter together with those already settled
between them should be embodied  In the course of correspond
ence 1 connection with that agreement, the defendant’s sol-
aitors, on the 12th of November 1908 asked the plamntifis®
solicttors to send them the title deeds relating to the property
to enable them to anvestigato the title  Such title-deeds as the
plamntiffs had, were sent to the defendant’s solicitors and the
defendant’s solicitors mstituted a scarch i the Collectors office,
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the result of which 15 embedied 1n certamn notes and a report
of then c'erh which collectavely form I xhubst A-37  On the 26tk
of January 1909, the defendant’s solicitors sent certain reqmst
tions on title of the plantiffy to the property contracted to
bo sold by them, and in the letter which accompanted the
requisitions they say —

‘ Untl the requisitions are satisfactonly answered and objectrons removed,
we 1ro unable to advize onr client to nccept the title and to sign the prepesed
agreement

The plamtiffs’ solicitors answer the requsttions but refuse to
answer some of them  After tho requisitions were answered,
the defendant’s solicitors on the 8th of I'cbruary 1909 wrte
and say that the plaintiffs had not made out s marketable title
to the property to therr satisfaction n accordance with the
terms of the contract and that the answers to the defendants
1equisitions were not ot all satisfactory They intimate that
their client declines to execute the agreement and they demand
repayment of the one lac of rupees paid to the plamtiffs, adding
that 1f the money was not 1mmediately returned, their client
would claum interest at the rate of 9 per cent  The plamtiffs’ sols
citors on recerpt of thus letter write and enquire 1n what respect
tho defendants solicitors were dis abisfied with the title and
what aunswers to their requisitions were unsatisfactory  They
offvr to furmsh all further information in their power as to the
title, provided the defendant’s soheitors speeified m what respect
further information was required On the 27th of Tcbruary
they agamn write and sty —

“You have rot pomntcd ont how our answe s show that cur elunts titls i3
insufficent  Weo aro unable to diecover that any ynstification exists for the
position tahen up by your chent

They repeat their request for an cxplanation of the defends
ant’s rcasons for saying that therr clients’ title to the property
was not a warketable title  The letters wntten by the plantils’
solieitors at this stage evineo very cleatly a desire to givo every
snformation n their power and to do all they could to remove
any doubts as to their clients’ title in the minds of the purcha

er’s solicitors  The defendant’s soheitors, however, treat theee



VOL. XXXV] BOMBAY SERIES 115

attempts 1 o very stand-offish manner Al they thinl fit to 1910

siy to Messes  Inttle & Co, 1n answer to ther persistent  Tumienen

enquiries, 15 1n these terms 4o, Lmny
Manoxuep

* We have alre.dy stated fo you that your clients have failed to male cut  arty Apasur
a marhetable title to our satisfaction and that your answers to our requsr  FERRPROY
t1ons ara not at all sstisfactory

The plambiffs’ sohcitors, however, do not relax thewr efforts
tonduce the defendant to complete the sale, ond on the
29th of March 1909 they address & long letter mn which
they answer several of the reqmsitions which they had
previously dechned to answer and which they still mamn
tun  they were not bound to answer The defendant’s
solicitors however, do not change their attitude and on the
7th of Apnl 1909, they repent that the plamtiffs had failed to
mahe out a marketable fatle and to snswer the defendant’s
requsitions to thar satisfaction and they meke that a ground for
a final mtimation that by that letter their client put an end to
the contract between him and the plamntiffis The defendant
rehes on this letter as the final reseission of the contract on his
part and the case of the defendant has been argued before me
on the basis that he formally and finally reseinded the conttact
on the 7th of Apml 1902

On behalf of the plamtiffs 1t has been contended that they
had a perfect title to their property, that before the date of the
completion they had made out a marl etable title ‘o the property
and that they were entitled to must on the defendant
performing lus part of the contract and completing the pur
chase Tt was further contended on behalf of the plantiffs that
the defendant had no right to rescind before the time for comple-
tion was ap and 1t was pointed out on their behalf that if the
defendant’s <ohicitors had only chosen to make then doubts and
difficulties clear to the plamntiffs’ sohieitors, no misunderstand
ing would have anisen and those doubts and difficulties would
lave been easily removed

The mmn question to be considered 1n the smb 13, whether

the plantiffs have o marketable title to the properties which
they contracted to sell to the defendant Tucidentally other
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1910 questions anise, such as, what effect should be given to the
Tozsonzz  Sttpulabion in the contract that the marketable fitle which the
°°;LWr plaintiffs were to deduce was to be to the satisfaction of the
Minowep  defendant’s solicitors, whether the defendant was entitled to
ALLY ADAMJI

tgroemoy  Yeseind on the 7th of Aprl as he purported fo do, whether the
plamntifis had made out a marketable title before the alleged
rescission, and lastly whether 1n any event the plantiffs had not
succeeded 1n making out a satisfactory marketable title at the

hearing of the smt

There 1s no doubt 1n this smb that the purchaser’s sohieitors,
Messrs Bicknell, Merwany and Romer, have in clear and ex
pliit terms intimated that the plamntiffs liad not sueceeded
deducing o marketnble title to thewr satisfaction 1t 1s necessary,
therefore, at the ontset to ascertan what 1s the exact legal
effect to be given to the stipulation in the contract that the
plamntifis were to deduce a marketable title “to their satisfac
tion’  Mr Merwaup who attended to this matter, on behalf
of the defendant, 1s a solicitor of very large experience, aud I
have no doubt whatever that the doubts and difficulties he felt
with reference to the title were genuine doubts that arose i
his mind  In oder to safeguard the posttion of lus chent and
at the rame time to save himself from any allegation of acting
srhitranly or capriciously, he submitted a case to counsel for his
opwion, and a perusal of the case he submitted, together with
the opinton thereon (Exhihit 7), clearly establishes that Mr
Merwanp placed the case before counsel very fairly and that
the learncd counsel, whom he consulted, shared his doubts
and difficulties Is that by itself sufhcient to justify the
defendant 1n putting an end to the contract? That I thinh
necessitates a careful deration of the question, what 1s the
legal effect of such a clause 1n the contraet? Mr Inveranty for
the plamt:ffs contended that the clause in the contract meant
that all the solicttors forming the firm of solicitors who attended
to this matter should have considered the question snd formed an
opinton befors the plamntiffs’ itle was pronounced not marhetable
I doubt 1f Mr Inverarity was serious in this contention, for o
clause such as T am now dering 1s not m agree
ments for sale of properties, and 1f esery momber of & firm of
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firm of sohettors should mdeprnlenth 3 vt 0 4y,
form an opmon before the opinien eontermy? ¢ 17 4 14, ,

could be given effect to  In thisea » therr sun, drapt g g o4 It
plamtiffs knew who the defendant’s rilirbors we s 1, e e
contract was made  The senior partner of the fipp, b, Fielaat
was on the Board of their Directorate anl theybarmp gy
firm were the purchaser’s soheitors  They sau ¢, 41 pof 4, s
taken to have agreed to the investigation of the e (g1n by ,: "
member of that firm

The question as to what 15 the legal cffiet of o sty
sumlar to the one I am now considening, 19 dy ~y» 40 fo {he
case of Hussey v Horne Payne™  The Court of Appeal §n i
case held that the words * subject to the title bong opraye |
by my solieitor” were not merely nn expression of y Lint veonty
beimplied by law, bubconstituted anew term A eaefy)
of the case as 1t was before the Court of Appenl, sty
that the mmn question the Court was comldcrmp oy gt
exactly what 1s the legal effect of such a clawso or what, vay Ly
exact meaning to be attrched to such a stipulation, hut the rey)
question before the Court was, whether thero was . conclude s
contract between the parties, and the Court held (hag there
bewg no speaific aceeptanco of ths parficular terss,

1 rsa)

thro y gy
no concluded contract between the parties This BPDeIrE o 1
clenr from the judgment of Lord Justice Cotton, who snys

¢That bem,, so thes words mntroduco nnow term an 'l the lotter 18 nat
nsceptanee pure and sumple of tho offur eontnined in the pravions foiter # "

0f course incrdentally Lord Justico Cotton docs diseuss {hg
effect of such a clanso and says

Tns stapulation wonld maho the sohiestor, prowidel ho neted Teanonal
and bont fide the sole and absolate judge ne to whether there was o wn};
not n good tutle
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But the main question 1 the swit wag, whether there was &
concluded binding agreement betweon the parties, and 1t was
held that “the 1nsertion of this clanse 1 the lotter of necept
ance by the purchaser was a new term and that the imsertion
of such a new term was not such an acceptance of the offer as
would create a blmlmg contract between the parties

This g9me case went to the House of Lords®  Lord Chancellor
Lotd Cairns in the course of s judgment discusses the question
1ather more fully with 1eference to what 15 the exact legal
meaning and effect of wuch 4 clanse mn the contract He
spys —

I am disposed to look upon the words as meaming nothing more thana
guard a_mnsh 1ts betng supposed that the title was to he arcepted without
mveshgation as muanmg 1n fack the title must be invesbigated and approved
of 10 the ysual way which would be by the <olieitor of the purchaser Of
cour e that would be subject to any objectzon which the soheitms male bemng
submutt d to decision by 4 proper Comt, 1f th ohjectzon was not a,recd to”

Mr Justice Wilson 1n Sreegopal Mullick v Ram Churn Nus
Jm ) follows the decision of the Appeal Court in Hussey v
IHorne Payne® observing that the views expressed by the Load
Chancellor 1 the House of Lords, though they were sufficient
to raise doubts 1n every n nd, were shill not grounds of dectsion
and therefore he felt 1t lus duty to follow the decision of the
Appeal Court It seems to wme that mn spite of the fact that
the views of Lord Cairns were not the grounds of deci jon, the
reasons which he gives for the viens he expresses are absolutely
convineing n fatom of those views Even the Court of
Appeal are constramed to read a proviso i these terms while
giving legal effect to 1ts meamng  For Loid Justice Cotton mn
holding that this clause introduces a new termin a conhact,
obseives that this stipul ation would make the soliettor  provsded
ke acted 1easonably and lond fide, the sole and sbsolute
Judge as to whether there was or was not a good title  Ordi
narily 1 a contract for the sale and purchase of immoveable
property, in the absence of a spectal stipulation such as T am
discussing the title previous to completion would necessanly

0 (18794 \pp Ca 811 () (1852} 8 Cal 846
3} (1878} 8Ck D €70
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hase to be investigated, and the proper puson to nsestigate a
title would naturally be the sohieitor employed by the purchaser
And I take 1t no purchaser would complete 1f his sohiertor ad
vised hum that the vendor had not succeeded in making out a
marhetable title  If 1 such o case the vendor insisted that lie
had made out such a title, the question would naturally be
adjudicated by a Court of law It could, I think, hardly be
coptended that 1t 1s open to n purchaser, 1n whose contract sueh
a clause 1s mnserted, merely to say “the title 13 not made out to
the satisfaction of my solicitors and therefore I refuse to com
plete” Such a construction would, a3 observed by Lord Camrns,
“ reduce the agreement to that which 19 illusory ” and would
leave a vendor absolutely at the merey of the purchaser It
secmns to me, however, that although there was a difference of
opinion between the Cowmt of Appel and the Lord Chancellor
1 Hussey v Horne-Payne®, so far as the question of what 1s the
truc effect of such « stipulation, theic 13 no real difference De-
tween the views expressed by the Appeal Court and the Lord
Chancellor For cven the Appeal Court, although 1t was of
opmion that the cluse m question introduces substantially o
new term, the meanmg they give to that term by reading nto
1t a proviso that the solicitor acted reasonably and fond jfide,
safeguards the vendors of properties from many difficultres
which the Lord Chancellor foresaw, 1f such a clause was con-
strued as giving an arbitrmy and absolute power to the pwm

chaser’s <olicitors to reject o title made out by the vendor, however
good such o title may be  The true view I think of this clause
1s taken by Lord Justice Lindley m Clacl v Wood) 1In the
course of hus judgment his Lordship observes

The pluntiff sacs on vwritten agreement wiuch contrins the words subject
to the title bewng approved by my solistor  What had the pluntff to do at
thotrial 7 He ought esther to have proved that the title waa approved or that
there was such o title tendored as mado 1t unreasonable not to approve 1t
Having regard to these authorsties, I am of oprmion that 1t 1s

not sufficient for the defendant 1n this case to avord his obligas
tions under the contract to complete the sale Ly merely

showing that lus solieitors were not satisfied that the title made

() (1878) 8Ch D 670 (155%9Q B D 27w
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out Ly the plantift was o markctable one  As observed by Lord
Justice Cotton, m the Court of Appeal m Hussey v Horne
Payre®, lie must also satisfy the Court that Ius soliertors acted
reasonably and Zond jide

Now m thns case there1s no question about Mr Merwan's
bond fides There 1s no doubt 1 my mind that Mr Blerwanj
acted wath the most sciupulous good fath  He did not trust
to hus una ded opinion, but submitted a straightforward case to
an coinent member of our Bar, and 1t was only when his doubts
were confirmed that Le adopted the attitude he did  The ques
tion then 1s, did he act reasonably ¢ Lord Justree Landley’s
language 1n Clack v Food makes 1t qute clear as to what
would be under sumilsr eircumstences reasonable conduct Of
the two things that a vendor has to establish, when he destres
to cnforce a contract for sale with a condition that the title
adduced should be to the satisfaction of the purchaser solii
tors, would be erther fo prove that the solieitors did approve
of the title or that there was such a title tendered as made 1t
unreasonsble not to approve of 1t The effect of all this 1s that
the plamtuffs, beforc they can succeed 1n compelling the defend
ant to perform his part of the contract, have to establish that
they adduced and tendered such 2 title to the defendant that
the rejection of 1t by the defendant s soheitors was unreasonable
It would, therefore, be nccessary now to examime what was the
title made out and tendered by the plantiffs to Mr Merwanp
Was 1t such a title as would mduce the Court to hold that its
rejection by Mr Merwanjt was unreasonable ?

The plamntills have tendered to the Court evidence of thert
title to the property in question which s manty documentary
cvidence produced from the records to the Collector of Bombay
and from other sources The Collector’s Head Surscyor
Mr Vaudya, has given very useful evidence 1n the ease and has
produced many documents from s office, tracing the hstory
of the different picees of land which go to make up the property
now contracted to Le sold by the plamtiffs  Tho history of
the d:fferent plots making up the land on whieh the defendant’s

) (1878)8Ch D 670
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bulding stands, 1s traced by Mr Vadya from as early a dato
as 1821 It 1s truc that some of the documents produced on
the plaintiffe’ behalf were not discovored tall after the hearing
commenced  They, no doubt, help the Court to acertein extent
1 think, howeves, that 1t would be but far to tle defendant to
confine the consideration of the question to such evidence
as was available 1 support of the plamtifis’ thile, before the
defendants solicitors finally pro d thewr deciston and
rescinded the contract Were the materals that were ot the
disposal of the defendant’s solicitors and aiatlable lo lam
sufficient to establish o title the rejection of which would be
considered by the Court to be unreasonable ? Eshibit A 87 shous
that the search taken by the clerk of the defendant’s soheitors
was a fairly thorough and exhaustivesearch and was intelligently
conducted I feel perfectly certain that if the records mn the
Collector’s office weie personmally smspected by Mr Merwany
himself, 1f he had seen what lus clerk seems to havo seen, if the
varous cntries and documents produced from the Collector’s
office had been before Mr Merwan)’s own eye, many of his
doubts would undoubtedly have dicappeared Therc 13 no doult
that certain 1naccuractes crept into the answeis given by the
plambitfy’ solieitors to his reqmertions Those mistakes were
due to a difference 1n alphabetical marking of certamn plots of land
on different plans, with the 1esult that they aggravated the
doubts which had already been engendered in Mr Mernany’s
mind  The discovery of other documents, more especially of the
agreement of the 17th of June 1870, Exlilat A 20 esplans
away some of these mistahes V/hen however, one carcfully

scrutimzes Exhibit A 37, whieh shows what materals were at
the disposal of the defendant’s sohieibors, no doubt 1s left 1n my
mind that what was i the Collector’s office and 1n the documenta

furmished to the defendant’s soliettors by the plamntiffs soheitors,
afforded ample materials to establish that the plamtilfs bad in

them more than a marketable title to the property which they

contracted to sell It was smd on the defendant’s behalf that

the services of Mr Vawdya were not at their disposal and that

the explanations which ho gave to the Court when producing

the various decuments before 1t, were not available to the defend-
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ant’s solieitors  Thero1s no doubt that Mr Vaidya’s evidinee
has matenally assisted the Courtin understanding the various
documents tracing the history of the different plots of land m
question Mr Vaidya seems to have studied the hustory of this
land some tume ago for other purposes and I have no doubl m
my mind that 1f he had been asked to give any information or
furmsh any explanation of any particular entry in the Collectors
books or of the documents 1n the files of the Collector’s office,
Mr Vaidya would have done so  Mr Merwanp had not before
him the original cntries and the documnents inspected by his
clerk  If he had, I think many of his doubts would have been
dissipated  Teannot help thinking that 1f Mr Merwany, instead
of treating the advances and overtures of the plantiffs’ soheitors
wn the stand-offish manner 1 which he did, had responded to
them and met them 10 another spirit by explamning to them his
doubts and difficulties, he would have been 1 a very much
better position to form s opimon and would have formed a
more correct opinion 8s to the plamtaffs” title than he did  He
may have been strietly within lus mights 1 refusing to ~ay more
than he did suy in his correspondence But as the evidence
proceeded Dbefore me and the title was traced and explamed to
me, I could not resist a conclusion growing in my mind that
Mr Merwanyt would have understood a great deal better the
effect of what his elerk had scen, if he had thosc materials under
s own observation  That Mr Merwany’s studied silence and
refusal to divulge the nature of his objections were ina great
measure responsible for the error mto which he fell and the
ertor mio which he led his counsel, 1s clear from the incident
with reference to the form of the deed of enfranchisement of
Sanadi land In the agrcement between the parties 1t was
provided that the portion of the plamtiffs’ land which way
ongnally acqured under sanads and which 1s spolen of as
Sanali land vwas to be by them converted mnto qut and ground
rent tenure and sold as such  The plantiffs entered into nego
tiztions with the Collector for the necessary conversion and it was
cventually ngrecd that n consideration of a payment of Ry 50,000
to Government, the Sanad: land was to be converted into land of
quit and ground rent tenure The defendant wanting mform
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ation appliel to the Collector for the form of the proposed
enfranchisement deed and that form was sent to him  When
the form was tahen to the defendant’s soliertors, he felt that
the words n 1t *“ or other the quit and ground rent for the time
bemng pnyable’ were objectionable Ho seems to have formed
o notton thet 1f huy client pted the enfranchisement deed 10
that form, he might be taken to have acquieseed 1n the contentron
of Government that they were entitled at any time to rase the
quit and ground rent payable for the land  Having formed this
notion, he studiously leeps 1t to limself, never informs the
plantiffs’ solicitors that one of his mamn objections was the
presence of those woirds 1n the deed and 1t 1s not tiil the written
statement 35 declared on the 2Sth of August 1909 that the
pluntiffs’ solicitors come to hnow that one of the defendant’s
contentions was that “ he was not bound to aceept s document
of cnfranchisement in the form submitted by the plamtfiy’
solicitors with their answer to the sud 1equisition, inasmuch ag
undey the said form of document the defendant by reason of
the covenants therem contamed, would be precluded from 1esist
g any future incrense of the smount of the quit or ground
rent which Government might seel to rmpose but would
be lable to pay such increased qumt or ground ient”
This objection 18 formulated for the first time mn the wribten
statement It 13 no doubt true that those words objected to by
Mr Merwany: appear i the form annened to the answers to
requusitions and also appear 1 the form <ent to the defendant by
the Colleetor Now the true facts, as deposed to by Mr Vaulya
are that this form was in the first nstance put forward and
adopted by Government on the 2nd of March 1907 as wall appear
from the endorsement on Exlibit A-3  On the 4th of December
1905, howeser Gosernment altered the form and omitted the
words that were objectionable i Mr Meiwanp’s opinion, as will
appear from the endorsement on Dxhibit A6 If Mr Mern anp
had only drawn the attention of the plmnhiffs’ solieitors to thie
objection on his part, I has e no doubt enquuries or representations
would have been made 1n the Collector’s office and 1t would have
Leen discorered without any difficulty that the form had been
altercd and that by some oversight or mistake the Collector’s
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offico had sent to the defendant the old form svhich had been
abandoned In fact, Mr Merwanp had the new form before
Inm on the 16th o1 17th of August 1909 before the defendant’s
writton statement was declired His attenticn seems to have
been actually drawn to the omiswion of the objectionablo clause
and yet he sits abeolutely silent and never gives the planiiffsa
chance of rectifying the mistake and removing the misunder
standing  As a matter of fact, the plamtiffs have obtamned en
franclisement of their Sanad: land in the form that does not
contamn the clause objected to by the defendant’s soliestors  It1s
true they obtamned this on the 14th of December 1909 but 1t 15
clearly established that the plamntaffs, after the 4th of December
1908, were 1n a position to obtain the form in which they even
tually did obtawn 1t, without any difficulty at any tume that the
defendant was ready to complete It has been urged on behalf
of the defendant that the pluntiffs’ sohieitors were wrong n
refusing to apswer certamn requistions I think the plamnhfls’
<olieitors, strictly speahing, were within their nighis 1o refusing,
as they dud, to answer some of these requsitions

In In re Ford and ILHW the Court of Appeal held referring
to similar requisitions as were wade n this case that ‘such
questions by the purchaser’s solicitors were not proper questions
to be put mn requisihions to title’  Lord Justice Janes says
I am of opmmon that the question put by the purchaser
1s apything but a requmsibion It 15 a scarching interrogatory
put to the vendors and their sohieitors,” and 1t was held i this
case that neither the vendors nor their sohertors were bound to
answer any part of the requisition

TWhether the plamtiffy’ solteitors were wise i refusing to
answer the requisition, 1s another question, but the fact remans
that 1n thewr desire to avord conflict, they eventually did most
fully answer the requisitions in therr letter of the 20th of March
1909 As I observed before the plamiifis’ sohieitors wore un
doubtedly tn error 1n the esplanation they give with reference to
certain small plots of land which go to mal e up the whole of
the land contracted to be sold  How this mistahe arose swould

M (187 10Ch D "o
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become quite clear at o glance Ly putting the two plans, one 1010
annexed to Lxhibit A 19 and mother annexed to Exhibit A 29,  Trrsomez
side by side  The plot marked B Exlubit A 19 happens tobe €0 L™
marhed € in Dshibit 23 The plot which 15 marked Cin  Mamoxzn
Lshibit A 19 1s marked D an E<hiat A 29, and the plot which 1s A;:Znﬁ::”
marhed D in A-19 3s marhed Bin A 2) At the time when this
misunderstanding arose, unfortunately Exhibit 29 had not been

discorered, and hence the difficulties in 1dentrfying the plots by

letters and mal 1ng the measurements of the ¢ plots it in with the

plots described by alphabetical lettering T do not think, how

ever, that that mustahe has any real effect on the question

between the parties  As I haveobserved above, 1f Mr Merwang

had been less reserved, if he had not held Messrs Lattle & Co

at arm s length, 1f there hal been interviews between the respect

ne soheitors, 1f Mr Merwany himself had inspected the records

n the Collector’s office and seen the entries and the documents

there for himself, T have no doubt that all his doubts would

have vanhed

The evidence as to the plantiffy’ title conststs mainly, as I
hoyve observed above of documents which come fiom the Collee
tors custody and other sources  Sinee the hearing, I have ecare
fully gone through the documentary evidence recorded 1n this
case by the Iight of the o1al evidence given by Mr Vaidya and
I have come to the conclusion that the pluntiffs hate made out
a much better title to then property thia a great many people
in Bombay would be able to make out v 1th respect to a great
many propertics 1 do not propose to go nto o detaled discus
sion of the various d~cuments that go to prove the plunhily
title to the property they contracted to sell It seems to me
that the discussion before me as to whether the plamtiffs were
bound to mal ¢ ouf a 60 years’ title as contended by Mr Jardine,
or whether the defendant was bound to aceept a 20 years’ tatle,
as contended by Mr Imveranty for the plamntiffs, 1s of no real
wmportance 1n this eas  The plantffs 1n this wnstance have »
Leen able to mile oub o satifactory title which estends ton
prrod conaderably over GO years, and many of the objections
that were urged on Lohalf of the defundant s.em to me to ba with
out any substance  Tormstance, Me Jardin contunled that there
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was a discrepancy of somewhere abont 45 square vards  He said,
the plamnhiffs purport to sell 4,116 square yards and they have
proved title to only 4,071 square yards Now it must be re

membered that theplamtiffy nevercontracted to sell so many square
yards of land  All they contracted to sell was their Byeulla
property and therefore the question of the discrepancy of &
fuw yards in measurement, even if real,1s to my mind of no
consequence  The defendant presumably Lnew the plambiffs
property and knew what he was buying and there was no question
between them of the actual n1ea of the property ~ Both tho patties
understood perfectly woll what they were selling and buymng

Equally unsubstantial, I thinh, was the contention on the parb
of the defendant that he was entitled to resemnd and ropudiate
b cause there might possibly bs soms ncumbrance created

betwoen the years 1859 and 1865 Mr Jardine contended that

the absence of the onginal deed poll was compatible with the
firm of Treacher & Co having moitgaged the property between
1859 and 1865 It seems to me that this apprehension 1s
1dentrcally the peril which was pleaded 1n Monlton v Edmonds ©
and which the Liord Chancellor stignatizod as ¢ imaginary and

chimerical ? and the observations of the Court ot paze 202 of

the report are, I think, a complet~ answer to the apprehension

expressed on behalf of the defendant When the title of the

defendant 1s traced by the light of the documents before the

Court, 1t seems to me that the title r3 one that any Courb would

accept as a perfectly good title

I propose now to trace very shortly the history of ths
different parcels of land which go to make up the whole piece of
land on which the plawatffy’ bl hings ab present stand In
referring to the different plots of lund, I propose to refer to
them as they appear on the plan annexed to Lgbst A-19 Tt
appears that as early as 1821 one Kaz: Shml DPawood bin
Mahomed Salia owned & portion of this land In 182f ha
acquired fwo more pieces of land by two dilferent s2nads and he
was from that date the ownor of the whole of the land
question 1 this smt  From 1824 up to 183) all plots of laad

(1859 1DeG F &7 247
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wore mn the possession of Kozt Shaih Dawood In 138) he
scems to have made a default 1n paying the Government dues
and the land was sold and purchased by the late Mr Manehjt
Cursetyi, who, during his hfe tune, was a prominent citizen of
Bombay Mr Manekji Cursetpn held the land from 1839 to
1849 and during his occuprncy he used a portion of the land for
quarrying stone, with the result that the quarry was converted
mto z tank  In 1849 Manehyt Cursetj: made over this tank to
Government for public purposes, as the supply of water was
scarce 1n that locality ~ The tanl was given for the use of the
public 23 a memouial to lus late father It was subsequently
exempted from the payment of the ground rent, and by orders
of Government rent to the extent of Rs 46-13 2 being the
proportionate rent of the land gtven up, was remutted by Govern
ment  The land so gisen up by Mr Maneky Cursetji 15 desig
nated as tank land and appears on the plan attached to Iih:
it A 19 marhed with the word Tank  After he gave up the
tank land fo the use of the public 1n the year 1850 by & deed-
poll beaning date the 14th of December 1839, he conmveyed two
plots marked A aod D to the firm of Treachor & Co  These two
plots A and D remamed 1n the possession of the firm till they
wvere conveyed to the limited labihity Company, the present
plamtiffs  Bo that so far as plots A and I are concerned, we
have the fact that they were from 182 to 183} 1n the possession
of Kaz Shaih Dawood, from 1839 to 1859 they were 1n the
possession of Mr  Mauackp Cursetyt, from 1859 to 1867 they
were in the possession of Treacher & Co, and from 1867 up to date
they have been 1n the possession of the plamntiffs Then we
have two small plots B and C  Theso plots in the hrst instance
formed a portion of the tapk land and got wto the possession of
the Municipahity Tho major portion of the tank land even-
tually came back to Mr Maoehjy: Cursetjt but these two small
portions never came to lus possession and remamed with the
Munteipality  The firm of Treacher & Co acquired these plots
m the early sinties, one I thiok mn 1800 and another 1n 1863
from the Mumacpality The Mumeipal authorities do not
appeat to have obtamned the previous sanchion of Government
to the sale of thesc and other plots of land 1n Bombay but
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Government acqumiesced 1 the saul sales and wansed all objee
tions to theae sales on their part by 1e assessing and re 1mposmg
the usual quit wnd ground rent assessment on these plots
The firm of Treacher & Co held these plots till 1857 and from
thit tume the present plamtiffy have be n 1n possession The
only flaw 1n the title to these plots that can possibly b~ ueged,
15 that the Municipality weic no* entitled to sell without
Government sanction  Government condoned this informality
1 the sales and practically assentel to them when they re
mmposed quit and ground 1cnt tax, and I think any apprehension
tnat the title of the plantiff would be impenlled after so meny
years of uninterrupted and undisputed possesston merely because
of this informality or defect m the sale would, I thiok, come
well under the category of perls that were stig-iatized as
“imagmary and chimerical’

The only other plot thut remawns to be constdered 13 the tanh
land  This plot was m Shathk Dawood’s possession between
1823 and 1839 1In 1839 Mr Manehp Cursatp acquired 1t ab
the Collector's sale He held 1t till 1849 The Municipality
remaned 1 possession of 1t from 1849 to about 1865
Dr \Manel ji re acqured this land under ecrtain terms which 1t 1s
unnecessary to set out here and he cventually sold the land to the
present plamtiffs by a conveyance dated the 1st of August 1870,
Exlntit A 29, and the plantilfs have retatned possession of the
land cver smce

Thus shortly 13 the hustory of the differont plots of land which
oo to make up the property contracted to b= sold There can,
I thiok, be no doubt that the title, such as the plaintiffs have
made out to thewr property, 13, to pub 1t at the very lowest,
certamnly a marhetable title  As I observed above 1t 1s a
better title than many owners 1n Bombay could mahke out to
their property It extends to o period considerably beyond
stxty jears and to my mund 1t 1s an unimp achable title that the
plantiffs have succeeded m mahing out to their property To
rejoct such a title 13 to my mind unreasonable, and I find that
Mr Merwanp was not night when he decided that the platiffs
had fwled to make out o marhetablo title The opinion, mo
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doubt, was hotestly formed m the light of what was before
AMr Mcrwany, bat in my opimon he failed correctly to 2ppreciate
the materials, 1ifurence to wiieh lus 1nvestigating elerk had
placed before hun The Iearned e~upsel, to whom the easo
was submitted, sharel Mr Merwaaps doabts and difficulbies
because he really had not bofore um everything that should
have b en placed £ his considervtion  Mre Merwany was con-
tent to placa b fore counsc] all that was before lum, but all
that was before lum was not all that he could have had 1f he
had ather p rsonally tosestigated the Collectors records and
mspected all the entries and documents refuired to by his clerh
1z Exhibit A 37 and 1f ho had b en a Iittle more open and com
munieative t3 th. vendor’s solic tors  In spito of all s doubts,
M Lownles docs 1n fus opimion say that “the title 15 a farr
holdiag one anl mught L. accepted without much 1ush, af the
vendor Company would give an indewmty bond  They are »
substantial Company whose sndemmty would, I imagme, be a
fair sccunty * Mr Merwanjt scems to have ignored this por
tion of counsel’s opimon altogether and never sugmested the
plawntiffs giving the defundant an mdemmty bond
Having regard, therefore, to all the cirenmitances of this case,
1 have come to the conclusion no* only that the plawtiffs havo
o marletable title to thewr property and have established 1t to
the satisfaction of the Cowtt bub that they had made out a
marketable title Lefore the same was rejected by the purchaser’s
soliestors
I further hold that to rejcet o trtle such as was tendered, wis
under the ewrcumstances unreasonable and that the consequent
atfempt to reseind the contract on the parh of the defendant was
wholly unjustifiable
[After finding on tho various 1ssucs has Lordship procecded~]
I hold that the plantiffs arc entitled to specific performanco
of the contract, and decree that the defundant do pay to tho
Plawntifts tho sum of T 1 50,000 with inferest thercon at b per
cent per annum from the Ist of Outober 1908 till payment—the
Planhiffs 1n their turn to comvey the prowmses contracted to bo

50ld and give yacant possession thoreof to the defendant
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I have considered the question of costs and have come to the
conclusion that the defendant must pay to the plumbhiffs ther
whole costs of this smt  Even after the plaintiffs had led therr
evidenco and proved therr title, the defendant up to the very last
persisted 1n maintamning that they had no marketable fatle to
thewr property I do not think this 15 a case m which any
portion of the plaintiffs’ costs should be disallowed

Attorneys for the plamntiffs Messrs Liétle & Co

Attorneys for the defendant Messrs Breknell, Merwanss §
Romer

K Mer k

ORIGINAL CIVIL

Before St Basil Scolt Kt Chief Justice and Mr Justiee Datchelor

PURSHOTUMDAS PAMGOPAL Prarntier AnD AIPELLANT, v RAM
GOPAL HIPALAL aND oTHERS DEFENDANT§ AND PESPONDCNTS #

Arbitration—Statement of special ease for opimon of Court—Appeal from
order of Court—Civil Procedure Code (et V of 1908) section 104 and
Schedule IT, rule 11—Tndwan Arbitration Act (I'V of 1599) sectron 10

In asmt filed for partition of Joint family property the partics agreed to
refor the matter to arbiiration andn consent order of seference wis talon
A mmilar agrecment referred to the same arlatrators questions as to the
partition of such tmmoveable property as was outside the junsdictron of the
Court 1n the suit

The arbitrators disagreed on certain points but imstead of referrng thewr
dufferences (ns the agreements of rofercncy authonsed them to do) to an umpre,
they submitted their own opinions m the form of o speesal case for the oprnion
of the Comt In doing eo they purported to act under the provisions of the

* Ongnal Buit No 781 of 1008
Appeal Do 19 of 2030
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Cnl Procedure Code (Act V of 1993) Schedule II, 1ule 110}, and of the
Indian Arbitration Ae* (I of 1859}, section 10 (2)()

The matter was deuded by the Chamber Judge and an appeal was preforred
ngaunst the decision

Held that no 1ppeal lay

Inasmuch asthe specal case wias in no sense an award 1 did not come
within the Ciml Procedure Code (Act Vof 1908) Schedule IT rule 1141}
buty 1ms0 farasat related to the agreement which was not the subjoct of tha
Courts order, 1t fell und r tho Indmn Arbitration Act (I\ of 1899) section
10 (b))

Surr No 781 of 1903 vwas filed by the abovcnamed plantif
aganst his father and brothers for partition of the joint family
property, save such as was situate outside the jurisdiction of
the High Comt  Subscquently, on 9th July 1909, two nagree-
ments of reference to arbitration were enterel into by the
parties  The first 1elated to the matters in dispute in the sut,
and the sccond to the property sttuate outside the jausdiction
O~ 16th July 1909 a consent order was tal en 1n the suit, sanc-
tronmng the first agreement as for the benefit of the minor 8id
defendant, and referrtvg the matters to mbitration All the
disputes with 1egard to the property weie thus referred to the
arbibiation of Messts Malvi and Merwany, two Attorneys of
the Iigh Court, with power 1n case of disagicement to 1cfer to
an umpire

In the course of the arbitration proceedings the question arose
as to whether provision should be made for the marnage
expenses of the 3rd defendant and for the maintenance and
marrmage expenses of the 1st defendant’s daughter, Ratny, Lefore
ascertaming what was jomt property for the purpo es of parti-
tion  lhe arbitrators were unable to agree on the question,

M Upen any nference by an order of tLo Court the arbitrator or amp r may
with tha leave of the Court state the anwoard ns tethe wholeor any part t1ereof in
the formof asjeesl case for the op mon of the Court a & the Cenrt sl all deliver
sts opinton thereen and shall ord v such ofimon tob adl+d toand taforn part
of the anard

£) Th arlitralors or umpire tetirgunler a submis 101 #all unless a duff rent
Irtention Is expressed therein —

(3) Yave power to state n ape ml csso £ 1 the opinfon of the Cuurt 0n s 5 queshion
Jaw favolsed
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but, mstead of referning 1t to an umprre, they st out the facls
and their own opimions thercon aund submitted them in the form
of a special case for the opmion of the High Court The case
so submutted purporied to be a “special case pursuant to the
provisions of 1ule 11, 2nd Schedule of the Code of Ctvil Proces
dure, and section 10, clawse (§) of the Indian Arbitration Act”

The matter camne before Macleod J n Chambers, and the
lenrned Judge held that before partibioming the jomt family
properties o reasonable sum should be set apart for the marnage
expenses of the 3rd defendant and o reasonable sum shonld also
be presented to Raton to Le appropuated to her marnage sud
 Mohlava ” expenses

The plamt:iff appealed

Jayakar, with Selalvad, for the appellant
Desas, for the 1st respondent

Bhandarkar, for the 2nd 1nd 3rd respondents

Scorr C J —The question arses 1 this case at the outset
whether any appeal will lie

The appeal 1s prefurred aganst an opimon expressed by the
learned Chamber Judge upon a specal case stated to bim,
purporting Lo be stated 1o the matter of an arbitration betw cen
the plamtiffl and the defendants 1n Smit No 781 of 1908, pur-
suant to o Consent Judge s Order of the 16th July 1903 and n
the matter of the Indian Arbitration Aet, 1899, and an arlutra
tion between Purshotumdas Ramgopal, and Ramgopal Huiralal,
Badrnnarayan Ramgopal and Keshavdeo Ramgopal, pursuint
to an agreement befween them, dated the 9th July 1909 The
parties to tlus last named agreement me the parties to Smb
No 781

The special casc states that the smb was mnstituted for partt
tion of the propertics other than the immoveable properties
situate outside the jumsdiction of the Court belonging to the
Jomt famuily conststing of the plantul and the defendant: On
the 9th of July 190) two ngreements were cntered mto between
the parties
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Clause 8 of the special case states —

By the first agreement the parties agreed snfer alia to refer 1o the award
det hion and final srbitration of Messrs Tribhuwandis Navotamdas
Malvt and Merwanp haihhasro Alparwalla Attorneys of {lns Honourble
Court to as ertum and datermize the moveblo properties and assets specified
m the said agreement belonging to the smd joint famuly in which the smd
arbitrators might bold the amd Punshotum Ramgopal entitled to the reliefs
cluimed 10 the above smt and to effect a partition of the said properties between
the parties on the foo'ing that eich of them was entitled toAn equal onme
fourth share therein

Clause 4 says —

“By the second agresmont the parties agreed o refer to the wwaurd, deter
mination and final arbatration of the aid Messr« Trbhuwandas Narotamdas
WMalvs and Merwanyt Kathhusro Alparwalla to ascertam the properties other

han these that may be held by the sad arbitrators to bo coverad by the
aforesmd suik and to take necossuy accannts 1n vespeet thereof eud to effect
a partition thereof between the purties on the footing aforesaid

Clause 5 states —

“By o Concent Judges Order dated the 16th July 1909 made m thoe sud
smt the said first agreement of yeference was declared to ba for tha benefit
of the Srd defendant and sanctioned and it was ordered that the matters
mentioned 1n the sa:d agicement of 1efercnee be referred to the arbitration
of the smd mbitrators

Then the case proceeds to state ecertun questions which have
arisen a8 to whether moneys should be set apatt for the mar
nagoe expenses of certan male and female members of the
family and for the mamntenance of & gul named Ratm  Clauses
12, 13 and 14 are as follows ~—

£12 1he arletrator Tribhuwandas Narotsmdas Malvs awards that no sum
showld be act npart for the exponses of marnage of Keshavdeo, or for the
expenses of marnage and ‘Mokla a and mamtenince of Patmt nor 1n the
alternatise any sam presented to hot which mny be approprated for her
mrnage esponsis

13 The arhitratar Mernangt hatkbusro awards that & rewsonille sum
should bu set npatt for tho expenses of marnings of Keshnideo and for the
espiwses of murige ¢3Moldavn and mamicnance of Patmi or n thy alter
native a reasonable sum may Lo presanted to her out of the jomnt fanuly
property which may be appropriated for her mwarriage expenses

B1772-0
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“14 Thoe quostions of law for the opmion of the Court are whether befor:
parhitioning the emd yount family properties n reasonable sum should be se
apart by the arbitiators out of the said properties

(1) To provide for the marriage expenses of the 8rd defendant Keshay
deo, the unm urried son of Ramgopal Hiralal, the 1st defendant and
(2) To provide for the mmintenance, marriage and ‘ Moklava expanses o
Bai Ratm, the unmarried daughter of the 1st defendant
#{3) Or, 1 the alternative, a yeasonable sum may be presented to her whi
tony be appropnated for her marriage and ¢ Moklava exponse '

It was necessary to provide for the 1cference to the arlutra
tois by the two agreements because owing to want of junsdie
tion 21l the questions between the parties could not ho rasse
m the suit 1n which the Consent Order was made

Now, where there 15 & reference with the intervention of ¢
Court of justice, the provisions of the Indian Arlitration Ac
do not apply, and the powers of the arhitrators are goserned by
the 2nd Schedule of the Civil Procedure Code (Sece the pre
amble to the Indian Arbitration Act and seetion 89 of the Cina
Procedure Code ) Therefore, with regard to the arbitration st
far as 1t affects the subject of the smt the arbitrators could only
take the opimion of the Court under rule 11 of Schedule II of
the Civil Proccdure Code, which provides that upon any refer
ence by an order of the Court, the arbitrator or umpire may,
with the leave of the Court, state the award as to the whole or
any patt thereof 1o the form of a special case for the opimon of
the Court, and the Court shall deliver its opmion thereon and
shall order such opmion to bo added to and form part of the
award With regard to the other agreement of the 9th of July
the provisions of the Indmn Arhitration Act apply The only
section of that Act, wihich grves the arbitrators power to take
the opimion of the Court, 13 section 10 (8), which provides that
they shall have power to state a special case for the opimon of
the Court on any question of law myolved

It 13 conceded that 1f the arbitrators are merely stating a
case for the opumon of the Court before they have made an
anard no appeal lics, as has been deaded, i England with
reference to scction 19 of the Indian Arbrtration Act of 1889,
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w In re Hnsght and Tabernacle Permanent Burlding Socsely®
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and In re¢ Holland Steanskvp Company and Bristol Steam Navi- Pvnsﬂmn

gation Company'} It 13, however, contended that this specral
case 13 an award n the form of a special case which the arb
trators were competent to submit either under rule 11 of the
2nd Schedule of the Civil Procedure Code or section 10 of the
Indian Arbitratton Act, and that an appeal 1s expressly provided
for by section 104 of the Cival Procedure Code

With reference to the scope of section 10 (8) of the Indian
Arlitration Act, 1t 1s materal to note that in the Enghsh
Arbitration Act, upon which the Indian Aibitration Act was
based, there are two sections providing for references to the
Court by arlatrators, namely scetion 7 (5), which permuts the
arbitrators to sta’e an award as to the whole or part thercof n
the form of a special case for the opmmon of the Court, and
section 19, which permits them to state, 1n the foum of a special
case for the opmon of the Court, any question of law ansing
m the course of the reference It appears to us that the legis-
lature 1n framing section 10 (8) of the Indiwn Arbitration Act
has dehiberately followed the wording of section 19 of the
English Act and 1n framing rule 11 of the 2nd Schedale of the
Civil Procedure Code has followed the wording of section 7 (8)
of the English Act

According to the decisions of the Court of Appeal in England
wm In re Ensght and Tubernacle Permancnt Bulding Socsely®
and In re Kirlleatham ZLocal DBoard and Stocklon § Dleddles
borough Water Board®, an appeal Lies from the opinion of the
Court cxpressed upon en award stated 1n the form of a special
case, and that 1s provided for by section 104 of the Civil Proce-
dure Code

It bas, therefore, been necessary for counsel on behalf of the
appellant to argue that the specal case with which we are
concerned 1s an award stated m the form of a speeral case  This
argument 15 only matenal s ath reference to tle arbitrat on
procceding under the Consent Judges Order of the 16th of
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July The agreement which was adopted Uy thab order provides
that “ the arhtrators are authonsed from time to time to make
an tafertm award or awards or mahe or direct partial distribution
or distributions of the said property and n case the sad arbs
trators shall by reasen of disagreement or any other eause fal
to make an award or determinc any matter o1 matters hereby
referred to them, the matter or matters as to which there shall
be such failure be and they are hereby referred to the umpirage
and decision of such person as the said arbitiators shall before
entering upon this reference appomnt to act as umpire who shall
hhewse have authorty to make an tufersn award or awards”
The agreement, therefore, provides that in the case of disagrec
ment between the arbitrators which presents them fiom making
an award such as 1s contemplated 10 the agr t, the maiter
n difference 1s to be referred to an umpire who shall make the
award

Now, the special easc discloses a difference of opnion between
the athitrators, and there has been no reference to any umpire,
and we are unable to hold that the mere use (an our oprmion,
o mistaken use) of the word  award  1n clauses 12 and 13 of
the special case, converts & reference to the Court for ils
opmmon upon a difference between aibitrators into an award
1 the form of & special case The spscial case 1s 1 no sense
anaward The award would have to proside, 1f any provision
15 10 law necessary for the expenses of the marniage of Keshavdeo
or of Ratni, what sum should be set aside, but no sum 1
mentioned 1n the case as having been agreed upon between the
arbitrators as a reasonable and proper sum  Agamn, the special
case leaves 1t open to the Court to take a view which 1s not the
view of erther of the arbitrators upon the questions submited

There 13 therefore, no award wlich can be adopted by the
Court by the mere expressron of its opimon, and the case can
only be, as 1t 1s expres<ed to be in clause 13, 5 statement of o
uestion of law for the opinton of the Court

We are of opinton that this 1s not a case 1 luch falls under
rule 11 of the 2nd Schedule of the Cuil Procedure Code,
but that 1t falls under section 10 of the Indian Arbiiration
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Actin so far a3 1t relates Lo the agreement which was not the
subject of the Court’s order of the 16th July 1909, and that,
therefore, no appeal hies

We disnuss the appeal with costs
Appeal dismrssed

Attorneys for the appellant Messts Malvr, Hiralel, Mody and
Ranchkoddus

Attorney s for the respondent Messrs Bickuell, Mervangs and
Romer
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CRIMIN\AL RLVIDW

Before Mr Justice Batehelor and Mr Justice Rao
LMPEPOI v TULJI DITIA*
Criminal Procedura Code {det V of 1508) section 56u~—Indian Penal Code
(Act XLV of 1860) scction 75—TFlappimg Aet (IV of 1909) section o—

Sentence of whipping only passed on accused—Order to accused to nolify
Fus rendence— Validily of the order

Soction 565 of the Cruminal Procedure Codo (Act V of 1898) must be strictly
construed The order contemplated Dy the section can only be made at the
timo of pasuing sentence of tiansportation or imprisonment upon a convict It
cannot be made where the Court mstead of passing that sentence passes n
sentence of whippto,

Tue High Court sent for the papers of this case on review of
statement of eriminal work

The facts of the case aie stated m the yjudgment

L 4 Skak, acting Government Pleader, for the Crown

There was no appearance for the accused

BatcHELOR, J t—In this case one Fulj: valad Ditya has been

convicted of house breaking under section 45% and of hawrg
suffered certam previous convietions which bring his cass within

® Cuminal heview Ao 232 ¢f 1910
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seetion 75 of the Indian Penal Code The sentence upon him
was that he should suffer 80 strpes under the Whipping Act IV
of 1904, and to that sentence there was added an order, under
section 565 of the Criminal Procedure Code, directing that the
conviet should notify s residence or change of residence for a
period of five years

‘W called for the papers mn the case 1 oider to satisfy our
selves whether this order under sectzon 565 conld be supported,
and we have heard the learned Government Pleader n 1ts favour
We are of opinion that the order cannot stand So far as the
plamn words of sectron 565 go 1t seems to us clear that the order
cannot be brought within them  For the section m termsallows
of such an order bemng made only at the tume of pasang
sentences of transportation or imprisonment on the accused, and
1t provides that his residence and change of residence * after
release ” be notified

It seems clear that where there 1s no sentence of transportation
or imprisonment and no release of the conviet thercafter the
scetion does not justify the making of such an order

The Government Pleader has, however, ealled our attention
to tho fact that the words of section 555 of the Crumnal Pro
cedure Code professedly follow the words of section 75 of the
Indian Penal Code, ana, therefore, are lunited to the case of a
sentence of transportation or ymprisonment as deseribed m
section 75 of the Penal Code, and 1t 1s wmged that the Court
comvieting the accused person 15 not deprived of ats power to
mahe this order under section 565, merely by reason of the
citcmmstances that instead of passing a sentence of transporta
tion or umprisontnent 1t prefers that alternative sentence of
whipping which 14 & wero substitute for transportation or ym
prisonment, und in support of this argument 1t 13 pomnted out
that wherens scction 505 way added to the Code in 1898, the
present Wiipping Act did not Lecome Jaw until 1909

Thig latter argument, however, which mght othernise hs e
force seems to us to bo met by tho fact that when gection 565
was enacted 1n 1698 thero was on tho Statute Book a Wlipping
Act, namely, VI of 1864, which, so far as we arc concerned with



VOL. XXXV] BOMBAY SERIES

16, was identical with the latter Act of 1909 That being so,
1t seems to us that section 565 must be construed strietly and

139

110

Luesroz

that when the Legslature says that such an order, as 1s there porybires

deseribed, may be made at the tume of passing sentence of trans
portation or mprisonment so as to provide for a certain notifiea
tion after the release of the convict, 1t must be taken that the
Court’s power 15 hmited to the eases there speerfically described,
and does not extend to cases where the Court, mstead of passing
that sentence, passes o sentence of whipping

For these 10150n> we set astde the order under section 565 of
the Crimmal Procedme Code

Order set asule

rR

APPELLATL CIVIL

Defne Mr Justice Chandavarkar and Mr Justice Ieaton

CHANMALAPA CHENBASAPA TENGINEAT (orreiNar Prainrier)
Aprprzant v ABDUL VAHAB vatso MAHOMED HUSEN SAHEB
KHATIB (oR161¥AL DEPENDANT) RBSPONDENT *

LZemstation Act (XV of 1877) sectron 11—~Court—Interpretation—Court

1 British India—Qourt 1n a Aalree State tn India not included

The word Court as used m section 14 of the Indian Lamutation Aet (XV
of 187%) means n Court 1 Lrtish Indin and not a Court 1n a Native State
of Indin

Arreatr from the deewsion of My B G Bhadbhade, Frrst Class
Subordinate Judge, at Dharwar

Chanmatapa (the plaintiff) lent Rs 10,000 to Ladsaheb and

Mahomedsaheb on a hypothecation bond passed by a letter on

the 30th June 1899, and the defendant Abdul Vahab passed to

hum ¢ letter of security for the debt on the 21st March 1901

The plamtiff filed o suit to recover the money agunst all of
the three persons in the District Court of Shivmoga (Mysore

® Pirst Appeal No 104 of 1909
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section 75 of the Indian Penal Code The sentenee upon him
was that he should suffer 80 strpes under the Whipping Act IV
of 1904, and to that sentence there was added an order, under
section 565 of the Criminal Procedure Code, directing that the
convict should notify Ins vesidence or change of residence for a
period of five years

We called for the papers 1n the case 1 oider to satisfy our
selves whether this order under section 565 could be supported,
and we have heard the learned Government Pleader 1n 1ts favour
‘We are of opinion that the order cannot stand So far as the
plan words of section 565 &0 1t seems t0 us clear that the order
cannot be brought within them  For the section 1 terms allows
of such an order beng wade only at the time of pas ing
sentences of transportation or impnisonment on the accused, and
1t provides that his rewidence and change of residence * after
relense ” be notfied

It seems clear that where there 15 no sentence of transportation
or imprisonment and 1o release of the convict thereafter the
section does not Justify the mahing of such an order

The CGovernment Pleader has, however, called our attention
to the fact that the words of section 555 of the Crimmnal Pro-
cedure Gode professedly follow the words of section 75 of the
Indian Penal Code, ana, therefore, are Lunited to the case of &
sentence of transportation or imprisonment as deseribed 10
section 76 of the Penal Code and 1t 1s urged that tho Court
convicting the accused person 1s not deprived of 1ts power to
make this order under section 565, merely by reason of the
circumstances that instead of passing a sentence of transporta-
tion or imprisonment 15 prefers that alternativo sentenco of
whipping which 15 & mere substitute for transportation or 1m
prisonment, and 1n support of this argument 1t 1s pornted out
that whoreas section 565 was added to the Code 1n 1898, the
present Whipping Act did not become law untdl 1909

Thus latter argument, however, which might otherwise ha.e
force <cems to us to be met by the fact that when section 565
Was enacted 1n 1698 there was on the Statute Book n Winpping
Act, namely, VI of 1864, which, so far as we are concerned with
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15, was identieal with the latter Act of 1909  That bemng so,
1t seems to us that section 565 must be construed strictly and

139
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that when the Logulature says that such an order, as 15 theie peryDrevs

deseribed, may be made at the time of passing sentence of trans
portation or imprisonment <o as to provide for a certain notifica
tion after the release of the convick, 1t must e taken that the
Court’s power 1s humted to the cases there specificallv descuibed,
and does not extend to cases where the Court, instead of pacsing
that sentence, passes a sentence of whipping

For thes~ reasuns we set aside the order under section 565 of
the Criminal Proe~dme Code

Order set astde

R

APPELLATL CIVIL

Before Ay Justice Chnndavarkar and Mr Justice Heaton

CBANMALAPA CHENBASAPA TENGINKAI (origivat Prainrirr)
Arrerravt v ASDUL VAHAB varap MAHOMED HUSEN SAHEB
KHATIB (or1a1¥aL DEFEVDANT) RESPONDENT *

Lemtation Act (XV of 1877) section 14—Court~Interpretation——Court
1 British India——Court 1n o Aatsre State 1n Tndia not included

The word Court as vsed in section 14 of the Indias Linutation Aet (XV
of 1877) mens o Court m Bntish India anlnot a Court in a Native Stato
of Indn

ArpEAT from the decision of Mr R G Bhadbhade, First Class
Subordmate Judge, at Dharwar

Chanmaiapa (the plamtafl) lent Rs 10,000 to Ladsabeb and
Mab dsaheb on o hypothecation bond passed by a letter on
the 30th June 1899, and the defendant Abdul Vahab passed to
him £ letter of security for the debt on the 21st Mareh 1901

The plamtiff filed & smt to recoser the money nganst all of
the three persons in the District Court of Shivmoga (Mysore

@ Pirst Appeal Do 104 of 1009
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Htate) on the 20th July 1903  The Court passed o decree 1 his
favour, bub 1t was ieversed on appeal by the Chief Court of
Mysore on the 26th August 1907, on the ground that the Mysore
Court had no jurmsdiction to entertan the surt as the cause of
action had arisen 1n British Tndia

The plamtiff filed the present st in the Court of tho Furst
Class Subordinate Judge at Dharwar on the 29h October 1907,
to recover the amount due from the defendant He contended
m his plaint that the time occupred i the htigation i Mysore
Court ought to be excluded under the provisions of seotion
14 of the Limtation Act

The defendant contended snfer alra that the claim was barred
by hmitation

The Subordinate Judge held that section 14 of the Limtation
Act did not apply to proceedings mn o foreign Court and that
the claim was therefore time barred

The plamtiff appealed to the High Court

Jayakar, with G 8 2lulgaon’ ar, for the appollant —

The term “Court” 1n the Lamitation Act 13 nob expressly
restricted to a ¢ Court having jurmsdichion m British Indm or
established by Government in British India ”’) nor 1s o defimtron
of a “foreign Court’ given in the Linitation Aet as 1n the Code
of Crul Procedure, section 2 (51 ¢ Foreign Court? 1s defined
1n the Limitation Act section 2 (6), and foreign contracts nre
recognized 1n section 11 If the leguslature had contemplated
only Bntish Courts, they would have defined the term as 1n the
Cinil Procedure Code The word “Court” by atself would
snelude a foreign Comt, e g, se0 Civil Proeedure Code (1882),
swcueon 13, and Field on Fwidence, p 317, 4th Ldition, and
Bababkat v  Narkarbhat®™, Pretlosingy v Umedesngi®  Also
1 the I'videnco Act, though *“ Court * 15 not defined, 1t mncludes
a forergn Court, ¢ g, sec section £l and the following seetions

Test tho question 1n another way by observing the posttion
foreign Courts occupy 1 British India  They are recogmized
for a wore wmportant purpose than limutation, 11e] for res

1) (1853) 13 Bom 224 ) (1903 6Dom LI 99
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sudscata Tendency of modern legislation 18 to regard foreign
Courts more and more for the purpose of adjective law, ¢ g,
compare scetion 14 of the Cinil Procedme Code (1908) with
section 13 of the Civil Procedure Code (1882) Also for
purposes of execution foreign decrees are recogmized In this
case there 1s a treaty with the Mysore Government and a
Government Notification reeogmaing such a night (see Bomlay
Government Gazette, 26th November 1881, part I, p 589)
Suppose further that the defendants had won before the Mysore
Court and the plantiff thereafter filed another swit mn British
India on the same cause of action the defendants could have
successfully pleaded res sudscata , 1f so, why should not plantiff
rely on the same proceedmgs for purposes of hmitation

The principle of section 14 of the Tamutation Ach as explaned
1 Mathura Singh s Bhawans Stugh® apphes equally to proceed-
ngs before a foreign Court  The 1ncl of such pr i
under section 14 would also seem to be 1 conformity with the
prineiple laad down 1n Sketk Kakandas v Dakiabkas®  Gf Mitra
on Lamitation, p 724

Weldon, with 4 G Desas, for respondent —

The expresstion ' Court”” mn section 14 of the Tamtation Act
meany 4 Court 1n Brrtish India  The word being a * general ”’
word the ordinary rule of construction should be applied 11 con
struung 1t3 meaning, namely, that where a general word occurs
m an Act mn varous places where 1ts meaming must from the
context be confined to o parficular meaning then that *vord must
be taken to be used everywhere in ats particular or restricted
meanng unless there 13 clear case made oub to the contrary
Blackwood v  The Queen®™, The Queen v DBlane™ In the
Tamitation Act uself which can apply only to British India the
expression occurs mn over a dozen places where its meaming ean
only be ¢ Court” m British India, ¢ g, n this very section stself
Another argument in favour of this contention 1s based on the fact
that Courts do nob spso faefo recogmse extra territorial Courts
For example, judgments and decrees of foresgn Courts vould not

) (1900) 22 AN .18 251 (9 (1638 A C 82 9
€1 (16”7 3 Bom 18- ® (181 13Q B 560
B 17727
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be recogmsed 1n British India save for oxpress enactments in the
Codes and Acts, ¢ g, Civil Procedure Code, 1882, sections 13
and 229 B, see nlso Bababhat « Narkarbhat™®

CHANDA\VAPRAR, J —The only question argued on this apgeal
15 one of lunitation and 1t 15 whether the words “a Courb of
first instance ” and “a Court of appeal ”, 1 scetron 14 of the
Indian Lamitation Aect, include a foresgn Court, such as one 1o
o Native State falling within that deseription

The question has amsen under the following eireumstances
The appellant brought a suit and obtained a dectee agawnst the
respondent 1n the Court of the Distriet Judge of Shismoga
the Native State of Mysore  On appeal to the Chief Court of
that State, the decree was reversed and the swit dismissed, on
the ground that the Court at Shivmoga had no juricdiction, as
the cause of action had ausen 1n British India

The appellant then filed this st 1n the Court of the First
Class Subordmnate Judge at Dharwar The smb was on the
face of 1t barred by Limtation bat the appellant, relymg on
section 11 of the Limitation Act, claimed to exclude, from the
period preseribed by that Act for the swit, the trme durmg which
he had been prosecuting with due diligence the eival proceed ng
1n the Courts mn the My sore State

The Subordinate Judge has held that the word #Court” m
that section meany a Court mn British Indis, and not a Court
in u Native State

Mr Jayalar, appearing for the appellint, contends that as
there 15 no defimtion of the word ¢ Court” in the Lumitation
Act 1t must be consbrued m the wide sensein Tinch i a3 used
m that section so as to mnclude “a foreign Court” and he
1elies on the judgment of Muttuswamy Iyer, J, i Parry and
Co v Appasame Pillast)  That judgment went up m appeal
and was reversed on another ground, the appellate Court not
thinl ing 1t necessary to decide the question ansing under
section 14 of the Lamitation Act

Al legislation 15 primarily territorial, and & himit must be
placed upon the general sense of o word nsed 1 a statute with

0 (1889) 13 Bom. 224 (2} (1880) 23Ma 407 410
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reference to that prineiple of law, unless there 1s something
the lauguage or object of the statute which compels the Court
to interpret the word in its wide sense, Cooke v Clarles 4
Vogeler Company®™  As was said by tins Court 1n Skidlengapa v
Karisbaaapa®, ¢ the words of o statute though fo be gwven thesr
grammaticd sense, are to be construed also with reference to
the general purpose of the statute’ Following that canon of
construction, our Court held in Queen Lmpress v Bapure Daya
ram®, that the words “any Court ’, mn section 258 of tho
Cvit Procedure Code of 1888, meant only * any Cival Conrt »

Turning now to the Limitation Act, its proamble shows that
the “* Courts ™ to which 1t apphes ar. Courts i Brtish Incia
not formign Courts  The word must be read 1n that re.tricted
sensu, or olse the absurdity would follow that the Legisiature
mtended to provide a *law relat ng to the himitation of suts,
appeals snd certain applcations’ for Courts outmde ifs
Jurisdiction  And if that 1s the restiicted meaning of the word
as used n the preamble, the same meamng must be attached
to the word where 1t occurs i the enacting portions of the
Act, unless the enactment 1s 1tself so clear and upambiguous s
to show that the Legislature mtended a departure from that
nieaning 1n the cise of any particular scction of the Act
Nether expressly nor by necessary fmpheation hus the Legis-
lature made any such purpose appatent 1 the Lumtation Act
The wmplication 13 rather the other way Section 11 of the
Act relates to a *suit on foreign contracts”, .and Article 117
to Schedule X of the Act providesa period of hmitation for a suié
upon g foresgn judgment’ VW henever, thercfoie, the Lems
lature 1intended anything relating to n foreign State to be
brought 1n, 1t has provided for 1t by espress language It 15 2
fair mference from 1t that, had the Legislature ntended to
nclude a forergn Court mn the word “Court™ n seetron 14, it
wonld have saxd so

In this conneetion we must exammne the scheme of the Code of
Cinil Procedure with reference to forergn Courts, because that

® (%1 A € 10” ) (188,) 11 Bam 509, 601
(9 (1856) 10 Bom 28¢



144

1910

THE INDIAN LAW REPORTS [VOL XXXV

Act and the Lammabron Act are 1 pire matersa, both are

ox wauarara  laws of pracedure  The Code does not define she word ¢ Court,”

CHEVDASATA

v
Aspon
Vauas

and that for the obvious reason that 1t applies primanly to the
Courts on whom the Code 1s binding  But 1t defines *“a forergn
Court ”, and whercver 1t intended that any scetion of the Code
should apply to any judgment r proceeding of that Court, 1t has
satd 50 1n distinet terms, as, for nstance, 1 sections 13 and 44

By scction 13 of the Code, the judgment of a foreign Court
15 placed on the same footing as that of a Court fo which the
Code applies, not 1r: all but only n some cases and for a certamn
purposc That judgment 13 eonclusive ns to any matter
“ directly adjudicated upon” but only upon eertamn conditions
one of winch 1s that 1t must be a judgment “given on the
mertts of the case ”  Where 1t 15 not so given the foreign Court
15 not recogmised by the Code as being on the same footng with
Courts 1n British India, to which the Code applies A judgment
of n foreign Court dismissing o smt on the ground that it has
no yurisdiction to try it, 13 not 1 judgment on the ments If
o foreign Court which has disimssed a st for want of jurisdie-
tion, 15 not equivalent to 4 Court to which the Code applies, s0
far as 1bs judgment dismssing the swit 18 concerned, 16 follows
that the Legslature did not intend the word “ Court” to include
a foreign Court n cases to which such judgments relate

Again, by section 10 of the Code 1t 1s enacted that no Court
shall try a smt, m which the mnatter 1n 1ssue 1s also direc'ly
and substantially 1o 1ssue in a previously nstituted swit bebween
the same parties where such suit 1s pending 1n the same or any
other Court in British India having junsdiction to grant the
relief claumed, orin any Court beyond the linits of British India
established or continued by the Governor General in Counectl and
having hike jurt diction, or before His Majesty i Counail
Then there 15 an “explanation ” added that ¢ the pendency of
& swt m a forergn Court does not preclude the Courts 10 Bnitish
India from trying 4 smt founded on the same cause of action ”
There was, strictly speaking, no necesaity for this explanation,
because the words of the sectwon restrict its scope mn plan
language to Courts which exclude o foreign Court Therefore



VOL XXXV] BOMBAY SERIES

the fact that it 1s vdded as an “ explanation” to the section 15
smportant  Had the Legslature intended the word ¢ Court”
to mean any Court, whether British Indian or foreign, 1t would
have called that a provise o1 an ezeepfion which 1t has called
an “ezplanation’ The cxplanation must, therefore, be regarded
as having been added exr majore cantels, and 1t throws hight on
the intention of the Legislature that the word ¢ Court ”” should
not 1nclude a “ foreign Court * unless 1t has that meaning given
to 1t expressly or by necessary implication 1n the Code

Section 41 of the Indian Evidence Act, on which Mr Jayakar
relies 1 support of his argument, relates to judgments tn rem,
which are judgments of all petent Courts, including foreign,
1 the exercise of probate, matrimomal, admiralty, or nsols ency
Junsdiction  The word “competent Court” in that section
mcludes & foreign Court, beeause of the well known rule of
‘law that such judgments are of “ubiquitous authority and
untversally conclusive ”  (Story on the Conflict of Laws Ch
XV, and Hokm Cband on Res Jrdicata, pp 603 to 606) This
section 1n the Evidence Act supports the conclusion that the
word *Cowmt ”, oceurring 1n a statute excludes a foreign Court,
unless by express language or by necessary implication the
statute includes 1t or some well hnown rule of law warrants
the wider sense

For these reasons, we are of opinion that the word “ Court”
in section 14 of the Lamitation Aet does not ineclude a foreign
Court  The decree must, thorefore, Ue confirmed with costs

Decree confirmed

R R
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APPLLLATE CIVIL

Before Sir Basil Stott Kt , Chief Justice, and Mr Justice Datchelor

Mrsszs LADDHA EBRAHIM axp Co (OR101nar PLAINTIPF) APPELLANT,
¢ Tnr ASSISTANT' COLLECTOR, W D, POONA, 48D idoTDIR
(OR16INAL DEZENDANT AND ADDED RESFONDENT) *

Land Acqusttion Act (I of 1894) sectron 18—MHeredstary Ofices Act (Bom
Act IIT of 1874) scctrons 10 and 130 —Makarly Tatan land~—Acquabon
by Government—Award-—Compensal Title by adierse p gasnst

Tiot

Fatand. Collector s ¢ te—Jurs

Certain Jand with buiklings thercon Lwving boen acquired by Government
ander the Land Arquisition Act (T of 1894) the Agustant Collector passed 11
award whereby he awarded by way of compensations one sum to the owuer of
the buildings on the land and another to curtain Mahar Vatandars on arvount
of the Jand bem, Maharht Vatan Ths own v of the buldings havisg
objeoted to the award the Assstant Collector at the 1 tance of the objector
referred the matter to the District Court under section 18 of the Act

* Appeal No 270 of 1608

Q) Scetions 10 and 13 of the Hercditary Offices Act (Bom Act I1L of 1874) are
asfcllons —

10 YWhen it shall appear to the Collector that by virtue of, orin execulion of
8 decree or order of any Bruttsh Court any watan or any part thereof, or any of the
profits thercof recorded as such 1n the revenuo records or registered under this Act
and assigned nnder scctron 23 as remuneration of an officiator has or have after the
date of this Act comng 1nto force, po sed or may pass without the sanction of Gov
ernment 1nto the ownership or beneficial possession of any person ofher than the
ofhiciator for the time bemng or that any such watan or any purt thereof orany of
tho profits thercof not so assioned bas or have 80 pasecd or may pass 1nto the owner
slup or beneficial possession of any pe son nof & watandar of the same watwn the
Courb ghall on receipt of a certrficate under the hand and scal of the Collector stating
that the property to which the decree or order relates 15 n watan or part of a watan
or that sucl property constibutes the profits or part of the profits of & walan or 19
assigned as the remgneration of an officiator andis therefore 1mahenable remove
any attachment or other process tlen pending sgawnst tho smd watan, or any patt
thereof, or any of the o6 s thereof and set asido any sale or orderof sale or
tranafer thereof and shsll eancel tho decree or erder complained of so far as 1t con
cerns the eaid watan or any part thereof or any of the profita thereof

13 Vatan property ass gred a3 remuneration of an ofimator under section 23
and the profits of snch watan property are not Liable to process of any Cival Court

On receipt of a certifieate nnder the hand and seal of a Collector to the effect that
certam property designated therein 18 watan property so sssigned the Court shall
remove any attachment or cther process placed oy, or sct asde any salo of or
affceting such property or the profits thereof
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The District Judge found that the obje tor hal acquned title to the 1and by
advorso possession and thus becrme entrtl d tothe compensat on on account of
the land asagunst the Mahat clamants  Subs quently the Collector forwarded
to the District Court a certaficate 19sued under s ction 10 of the Hereditary
Offices 4c (Bom Act III of 1874) that the ordur for the payment of the
compensation to the objector shond by sef astlo i accordimes with the
provi 1ons of sections 10 anl 13 of the Act  Thereupon the District Judge
holding that he had o Jurisdxction to decide whether the prop 16y was Vatan
or not 1n the face of the Collector s certific te carcelled his order

Tho objeetor hiviag app alet agunst the said order,

Held rostoring the award of the Distrrt Comt, that an award mnder the
Lnd Acguwition Act (T of 1691) was not a decree or order epable of execntion
ander the Civil Procedure Code fAct V of 1008) and was therefore pot witlun
the parview of seet on 10 of the Hereditny Of es At (Bom Act T1I of
1574)

Hell farther that th awarl of the District Gomt winch was the cause of
the certificate raule st c em that tho Mahars property hid been aequued by
the objector by adversa | b fore the ment of the proeced
for the 2 quisttion of the land by Gov mmment

Per curiam —DLven 1f ot could b sard that thore was any danger of the
pa sing of the ownership by vituo or 1n exccution of a decrec or order 1 the
Tand Acqmsition proocedimgs it could ! not be saic that that result was arreved
at without tho sanction of C' t who set themachinery ofthe Actin
motion for the 1equisition ¢f the land

VilRanth vy Lhe Collector of Thanatt) Collector of Thana v DBhasiar
Makader ), Rachapa v Jdmingoedald} referred to

AYPEAL from the decsion of C A haneud, District Judge of
Poona, 1n Reference No 18 of 1908, made by the Asustant
Collector of Poona under section 18 of the Land Acquisition
Act (I of 1834)

The facts were as follows ~—

The dispute nas with respect to tho ownership of Suisey
No 2) of Nisbat Manjre mn the Poona Collectorate anl the
valuation of the buldings standimg on the said land

In the year 1906 the Government of Bombay, wishing to
acquire the said land for an extenuon to tae Sassoon Ilo pital

(159 ) o, Bom £0 ) (16~1) 8 Eom 263
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at Poona, directed Mr Bolus, the First Assistant Collector of
Poona, to take the nction reqmsite under the Land Acqusihon
Ack (I of 1874) On the 9th March 1903 Mr Bolus sssued
notrees to all the persons inteiested mn the property to appear
before him to state their claims, and on the 17¢th March 1908 he
awarded Mesirs Laddha Dbralum and Co Rs 10,777 for the
bumldings standing on the land and a sum of Rs 4,508 to certain
Mahars who clamed to be Vatandars of the Iand  The
lattor sum was 1nvested 1 the Government Treasury to provide
for the service allowances of the said Mahar Vatandar

Messrs Laddha Dbralim and Co, being dissatisfied with the
said award, moved the Assistant Collector to refer the matter
to the Dastrict Court at Poona under scclion 18 of the Land
Acquattion Act (L of 1894) The Reference was registered m
the Dhstrict Court as Smt No 13 of 1906

Messrs Laddha Ebrahum and Co contended sater alsa that the
Assistant Collector did not, at the tiune of making the award,
male any 1nquiry as to whether the Mahars bad any interest 1
the land, therefore, 1t was an error to award to them the com
pensation on the ground that the land was given to them for
service, that the Company had become full owner of the land and
thus extingtushed the claun of the Mahars, that the Company
were 1 enjoyment of the land as owner for more than
twelve years and, lastly, that the land and the buildings had
been undersalued, the value of the entire property bemng
Rs 45,000

The District Judge found (1) that the land was Mehark
Vatan, but had become by preseription the property of
Messrs Luddha Ebrabun and Co and the Court had jurisdic
tion to hear the case, (2) that Messrs Laddha Ebrahim and Co
had acquired full ownership of the land, and (3) that the
Mahars’ title, 1f any, had been extingmshed by twelve jears’
adverse possession

As regards the compensation for the land and the buildings,
the award of the Assistant Collector was confirmed by the Dis-
trict Judge, who made no order with respect to the costs of

\ Messrs Laddha Ebrahim and Co “1n view of the extravagance
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of their demand” The District Judge pronoanced s decree on
the 22nd August 1907

Messrs Laddha Dbrahim and Co preferred an appeal, No 13
of 1908, to the High Court 1In this appeal the Company
contested the amount of the compensation, and 1t elaimed Rs 2,816
1n addition to that awarded by the District Judge

After the Distriet Judge had passed his decree on the 220d
August 1907, the Collector of Poona, on the 23rd Novemb r
1807, forwarded vo the District Judge the following certificate —

‘CERTIFIC\TE
Whereas the property ber mbelow desertbsl mam Jy —

Villagu Survey No | Area l Assessment
Ag Rs a p
Nisbut Manpirn Part of Survey No 29 218 0 4 80

forms part of & Mahar Vatan and his been recorded as suchin the ravenuo
records and has been nynigned as remuneiation of the officiators for the timo
Leing under section 23 of Dombay Act ITI of 1874 andis thercfors 1nslienable
without the sanction of Government under soction 7 of tho suid Act  And whereas
tho smd Jand has been ncqured by Government under the Land Acquisition
Act and compensation smounting to Ps 1508 his been avarded therefor
And whereas 1t appears tome G Carmichael Collector of Poona that the smd
compensation which now represents or i1s part of the smd Vatin property or
the profits thercof may pass without the swnction of Government into the
ownerslnp of & person or per ons other than the officiator for the fime being
by wirtuo of an order passed by the Court of the Qustrict Judge Poona in Ciwil
Suit No 13 of 1906 declaring Messrs  Ladiha Ebmbim and Co to be ertitled
tothe payment of the smd compensition

Now therefore T, G Carmuchael, Colle tor of Poonn bercby certify to tho
Qourt of ihe Distnet Judge Poona that the smd property: Vatan property
rocorded ns 1gned anahensblo and not hbls to process er order of any Civip
Court as afor sa d an order to tho settirg asido of the order for the payment
of t1 ¢ sd eompensation 1n accordance with ths promsions of sections 10 and
13 of tho sud Act

Toona dated this 23rd day of November 1007

(Sigoed) G CATMICHAFL
Collector of Poony ™
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1910 On receipt of the said cerfificate the District Judge sent for
I§,Anmm the parties and after hearing themn passed the following order
BPATIIM

< Co on the 27th July 1908 —
Ass;guw Such a ce-taficate has now reached me concerming the compensation money
Correcrot, for the 'and 1a Cnal St No 13 of 1906 T thercfore eancel my former order
LToovs 1n vhtch Xdiee e ¢1asud comp nsatton money to be pa d to Mes rs Lnddha
Ebrabim asd Co
Messre Laddha Thrahun and Co preterred an appeal, No 220
of 1908 which was heard by Scott, C J, and Batchelor, J

Branson with D ! Akare for the appellant (plamtiff,
Messrs Laddha Ebrahim and Co}

G § Rao (Government Pleader) for the respondents (defend-
ants, Assistant Collec*or, and Collector)

~Scort, C J —In the year 1906 the Government of Bombay
tooh action to acquire by the machmery of the Land Acquisition
Act 1894, part of Survey No 29 of Nisbat Manjre 1n the Poona
Collectorate with the buldings thereon
The land, the subject of the acqu sition was registered 12 the
Revenue Records as Mabark: Vatan Tt was 1n the occupation
of Messrs Laddha Lbrahim and Co, to whom the bumldings
erected upon 1t admitedly belonged

On the 19th ot March the Asastant Collector passed an award
whereby he awarded to Messzs Laddha Ebrebim and Co for the
Luldings Rs 10,777 and to the Mahars collectis ely, who claimed
to be mterested as Vatandats, Rs 4,508 for the land He
drrected that the Jatler sum shovdd be eredited m the Govern-
went Treasury 1n the names of the Mahar claimants and that
the nterest accrumg thereon should be paid to them by the
Mamlatdar There 15 nothing to 1ndicate that this was under
any arrangement come to with the Mahar claimants under
clause (4) of section 31 of the Land Acqmisition Act but for the
purposcs of this judgment we will assume that these directions
were not ulira vires

The award was not accepted by Messrs Laddha Ebrahim and
Co and the Asustant Collector accordingly asrequired by them,
referred the matter to the Court under section 18 of the Act
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The objections of Mesers Laddha Tbrahim and Co were both
s to the amount of the compensation and the persons to whom
was payable  Under the latter head the objectors claumed
e whole of the compensation for the Mahark: land on the
roand that they had acqmred 16 Ly adverse possession  This
aim was decided in their favour by the award of the Court
elivered on the 22nd of August 1907  Messrs Laddha Ebrahim
nd Co thus became entitled as agamst the Mahar claimants to
1e compensation money Rs 4508 On the 23rd of November
007, howeser, the Collector of Poona forwarded to the Court of
1¢ District Judge a certificate purporting to be issued under
ction 10 of the Vatan Act 1n order that the ‘order for the
ayment ’ of the compensation amounting to Rs 4,605 to Messrs
addha Cbralim and Co might be set aside “1n accoraance with
e prosisions of sections 10 and 13° of Bombay Act III of
874 The District Judge bolding that the Court had no
irisdiction to dec de whether property 1s Vatan or not in face
f the Collector’s certificate cancelled hus former order directing
he compensation money to be paid to Messrs Laddba Ebralhim
nd Co

From this decision Messrs Laddha Ebrahim and Co appeal
ontending that the Collecto~s certificate was 1ssued without
arsdiction and 1s of no effect

Section 10 of the Vatan Act of 1874 empowers the Collector
> 15sue a certificate when 1t appears to nm that by virtue of
r 1 execution of a deeree or order any Vatan property has
assed or may pa s without the sanction of Government into
he ownership or beneficial possesston of any stranger to the
atan

In considering whether the action of the Collector m the
resent case was withmn is powers various questions arce

Ts there a decree or order mn this case such as 1s contemplated
y the section 1f so has nny property passed or can 1t
onceivably pass by virtue or 1n execution of such decree or
rder and if so has 1t passed or way 1t pass without the
anction of Government ?
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With regard to the first question we think the reasoning of
the majonty of the Courtn Nellanth v Collector of Thara W
sufficiently establishes that an award ender the Land  Aequmsition
Act of 1894 13 not a decree or order capable of execution under
the Ciil Procedure Code and 1s therefore mot within the
purview of the section As regards the second question the
award of the Court which was the cause of the corhificate made
1t quite clear that the Alshars’ property had been acquired by
Messrs Laddha Ebrakum and Co by adverse possession before
the t of the proceedings for the acqusiton of the
land by Government under the Land Acquisiion Act

The Collector 1s called upon to make some inqury before
1ssuing his certificate “and thus exercising o judicial function 1>
subject {o control by this Court, should he make s anthonty 2
mere cloak for 1llegal and wholly unreasonable proceedings ” See
The Collector of Thana v Bhaskar Mahadey Sheth® Itcould nob
appear to the Collector 1f he had perused the award of the Courb
which he wished to have set aside that Messrs Laddha Ebrahim
and Co were 1n ownership of tho 1and at the date of ats acqusition
by Government otherwise than by adverse possession  Even if
1t could be said that there was any danger of the pasaing of the
ownership by virtue or 1n execution of a decree or order m the
Land Acquisitton proceedings 1t could not be said that that
result was arnved at without the sanction of Government who
seb the machinery of the Act 1n motion for the acquicition of the
land

Moreover, 1t has been sad by a Full Bench of this Court 1o
Rackapa v  Amingorda™ thot 1t cannot be supposed that the
#Bombay Legislature had any such purpose in ats contemplation,
when enacting <ection 10 of the Act, as to take advantage of the
eriors of the Civil Qourts by mumntaming a possession obtained
by their wrongful operation, or to nterfere with the yunisdiction
of the High Court to reverse and prevent the execution of
erroneous decrecs of Courts subordinate to 1" Yet, 1f we
allowed the Collector to ntervenc and say as m effect he does

0 (1897 22 Bom 57 O asysBe Ghat 63
(%) (1880) 5 Dom 2538t 203 .
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“T wish the award of the Assitant Collector to stand aand that
of the Court on the reference under section 18 to be set aside,”
we should be crediting the Legislature with such an intention

For these reasons we restore the award of the Court and
direct tho Distnict Judge not to act on the certificate of tho
Collector

The Gorernment must pay the costs of the appellant

Laddha Ebrahim and Co’s Appeul No 15 of 1908, a3 to tho

¢

t of compens , 18 d with costs
Award of the District Court restored
g B R

APPELLATE OIVIL

Bfore Mr Justice Chandavarkar and Mr Justiee Heaton

SAKBRAPPA prv LINGAPPA BEBSUR (onromat Drrexpisr No 1)
Arperrant, t SHIVAPPA alias ISHWWARAPPA piv BASAPPA Axp
orners (0816:1XAL PLAINTIFF aND DEFENPANTS No8 2 3 4) REspoNpENTS #

Arbitration—~Award—~DBons fide mistake of law commitled by arbitrator—
MMinor party recerving @ smaller share—Award binding upon the minor

The arbitrators to whom a dispute was referred by parties, ono of whom wasn
minor took bond fide an erroneous view of Iaw and ordered an unequal division
of the property 1n dispute awarding the smal.er share to the minor  The lower
Court set asido the award on the grounds that the arbitrators had taken an
erronegus view of the law and that »s the nuner had reccived 2 smaller sharo
under the award 1t was not to lus benefit and therefore not binding upon
him —

Held, that the awsrd was valid end binding upon the minor  Tho validity
of the sward must be det d ding to the 3 as they existod
at its dite, nnd not by what trinspired some years after it had been
passed by the arbitrators

Rayunder Darain Bae v Byas Gorind Singhtl), followed

Seconp appeal from tho deaision of T D Fry, Distuict Judge
of Dharwar, confirming the decree passed by T V Kalsulhar,
Sabordinate Judge at Hubl

® S.cond Appeal No 2% of 1909
) (1639) 2 M T A 181, °19 201
B 1773—1 =
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St to recover possession of property

The property 1n dispute origmally belonged to one Neclapps,
who had a brother Ningappa (father of Sahrappa, defendant
No 1) Neelappa died leaving him surviving his widow
Gangaws and three daughters  Chanvirawn, Basawa and
Somawa Both Chanvirawa and Basawa died before Gangaws,
the former leaving no 1ssue, but the latter leaving belnad hera
son Shivappa (the plamtiff)

Gangawa died on the 11th September 1903, and Somawa died
the next day

At Somaw+’s death, disputes arose between Shivappa
(plaintaff) and Sakrappa (defendant No 1) as to the property
left by her Shivappa was represented by his father as his
guardian  The disputes were referred to the arbitration of two
pereons, who being of the opinion that Sakrappa was the hewr to
the property, made an unequal division of the property, giving
to the minor Shrvappa, the smaller share

Later on, Shivappa filed a swt agamst Sakrappa to recover
possession of the whole of the property belonging to Somawa,
alleging that he was the preferential heir

Sakrappa (defendant No 1) relied on the award as barnng
the swit

The Subordinate Judge decreed the plamtiff’s smé  He held
that the plaintiff was the prefercnhn'l hetr o Somawa’s estate
and that the award was not binding upon him

This deciee was on appeal confirmed by the District Judge

Jayakar (with lnm Nslhant Aémaram), for the appellant
(defendant No 1) —

Tt has been found that there was reference to arbitration and
that there was no fraud or collusion  But the lower appellate
Coumt has set asido the anard on the ground that 1t was not for
the minor plamntiff’s benefit The Comt so held, for 1t found
that the arbrtrators had tahen a mistaken view of the law and
had awarded to the plamtiff much less than what he was entitled
to The followmg cases were referred to Balgge v Nana®,

) (150%) 27 Bom 287
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Subba Reddv v KotammaW, Mals Redds v dshvaratha Redd:, 191

and Blaurao v Radhabasl) Stsmapra
Brauson (vathhum D 4 Kkare), for the respondent (planéiff) — L}’{;:‘;“
ETSUB

We soy that the anard 1s a fraud upon the mmnor  The Subor-
dmate Judge found that there was no reference to ariitrators
and no award by them It hasalso found that the partition
deed executed 1n consequence of the alleged award was fraudu
lent The Distrct Judge has also recorded findings to the
same effect

v
Smvarea

CHANDAVAREAR, J —The appellant must sueceed upon the
pomnt argued m the second appeal as to the validity of the
award The learned District Judge has found that there was
no mala fides 1 the reference to the arbitration, but he holds
that the award made bv the arbitrators does not bind the first
respondent (plaintiff), because of the mequality of the benefit he
derived from 1t and the erroncous view of the difficult point of
Hindu law, which led the arbitrators to make the award In
other words, the learned Judge bas declined to treat the award
as valid, not b of the air t a3 they ewisted at 1ts
date, but by what transpired some years after 1t had been passed
by the arbitrators That, however, 13 not the test by which the
validity of an award 18 to be determined The law applicable
to this case 13 very clearly laid down by the Pvy Counail 1n
Rapunder Nararn Rae v Byar Govend Ssnph®, where therr Lord
ships say, deahing with the compromise there in dispute —“To
judge properly of the objection whether the compromise 1s vahd
or not, we must fook at the circumstances as they stood at tho
time when the solehnamak was executed  The appellants arp
not entitled to avail themselves of all the hght which subsequent
mnvestigation m the course of the smt has thrown vpon their
claam  If the nature or the extent of the nghts of the respect
1ve partres could be conmsidered as the fair subject of doubt et
tho time of the deed, and 1f, to avord expense and delay by legal
mqury, they sgreed to settle the contest by an amicable
nrrangement, such transaction 1s not to be disturbed on the

W (1004)18M L 3 P 442 ©) (190%) 53 Bem 401
M (190:)16M L.J T 404 W (183 2M I A 181 210 2L
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ground of the inequality of benefit which either party may
eventually have received from 1t” Having dealt with the
question from that pomt of view, thewr Lordships go on to
say - Under all these circumstances, the true amount of the
relative rights of the hbigant parties must be consdered as
having been doubtful, whether the law or the fact be regarded”
And merely because the view which the arbitrators took of the
law differs from that which a Court would take after o more
careful investigation of the rights of the parties, 2t cannot be
sad thab the agreement when 1t was entered 10to was not a far
subject of compromise of disputed and doubtful rights

As the present case falls within the principle above quoted,
the decree of the learned District Judge must be reversed and
the smt dismissed with costs throughout upon the respondents

Deeree reversed
R F

APPELLATE CIVIL

Before Mr Justice Batchelor and Mr Justicse Rav
DASSA RAMCHANDRA PRABHU (or1GiNaL PLAINTIFF) APPELLANT v
NARSINHA Axp ANOTHER (S0N8 AMD EEIRS OF OBIGINAL DEFEXDANT 1),
RESPONDENTS #

Gft burdened with an cbligat Alienation by don e—Rest
on alienation
When 1t 18 doubtful, whether n dead embodies & complete dedication of
proporty to & religions trust or merely creates o gift of that property subject to
an obhigation to porform certmn services the guestion ehonld be demaded by
referonce to the doed stself I tho former easo the properiy would be inalien
able and in the latter alienable subject to the obligation, and notwithstanding
restriotions as to soliing or mortgagng the said property

AvrEAL under section 15 of the Letters Patent egainst the
dearsion of Seott, C J , n Second Appeal No 865 of 1908
Swt for & declarntion that tho property m question was nob
liable to sale in execution of a decree
* Appeal ho 14 of 1002 under the Letters Tatont
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Ihe lands 1 dispute along with other property belonged to
one Wette Prabhu bin Knshna Prabhu  He had five sons,
namely Raya altas Ramchandra Prabhu, Vithoba Prabhu,
Bhihu Prabhu, Hart Prabhu and Appa Prabu  On the 18th
February 18020 he effected a partation of his ithmoveable property
between hiumself and his sons, reserving one share to himself and
gving one to each of his five sons  The followng 15 the material
portion of the deed of partition (exhibit 53) —

These plots the 1ncome whereof has been settled to be 10} hhandies of rice
snd 2,700 cocoanuts should from this day be enjoyed by Vithoba Prabhu whe
should from the carrent year 1809 pay to Government the assessment
Ts 1180 aud local furd cess Re 0 14 6 1n respect of the same and hand
over to mo the (following) profit namely 8% kbhandies of rice, Rs 17 1n eash
and 920 cocoannts 1 my bifo time [ 4m to mamtam the divine services
mentioned above with the (help of the)same Vithoba Prabhu should take
these profits after mo and pe1form the swd divine sexvices on the respective occa
81008 by 1mviting sll his brothers and 1n the Bame manuer as hitherto on the
day of this Samaradian the Sanfarpan (nte) should be performed ench of the
brotbers gtving whatever help he can (in respect of the same)  Shonld Vithoba
Prabhu be ot any time upable to conduct the dinine services, such of the other
brothers as myght be willing, may take the sal profits from Vithoba Prabhn
and perform the services Some money has to be spent on plot Survey No 42
Should Vithoba Prabhu spend 1t and get the Iand improved and rawe extra
produce none ean clum (from hm) either that more should be spent for
divine services than what has been now settled nor that (any) profits are due
{tokim se, onc of them)  Vithoha Prabhu has no nght whatever to convey
theso plots either by mortgage, sale or mulgem Lvery sharer should brng
ond give two Hingars (betel nut flower) branches for the purposes of dnant
Vrita (festival})  Should they be nnwilling to regularly perform this featival
1n the family and the same be made over to s mutt, &, all brothers should
equally contribute towards the 13 khandies of rice Rs 81n eash and ,0 cocoa
nuts settled in respect of 1t Should the assessment of theso lands be increased
or dmmnished 1n the Revision Survey Vithoba Prabhu should bear the same
and Lold these lands upon those conditions from g tion to g t Bat
he must not allow the plots to detericrate  Should Vithoba Prabhu thunk that
he doc not want them, be may give them into the possession of such of the
otber brethers ax might bo willing to whom these very cenditions would then
apply

Subscquently one Damodar Blinmivas Bhatta obtaned a decreo
aganst Vathoba Prabhu and the lands in dispute were attached
m tho exceubion proceedings Raya altas Ramchandra Prabhu,
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alleging himself fo be the purchaser of Vithoba Prabhu’s
1nterest, applied for the removal of the attachment but Ius apph
cation was dismissed He, therefore, brought the present sui
ageanst Damodar Shrimsas Bhatta, as defendant 1, and his
brothers, as defendants 2 5 for a declaration that the property m
suit was not liable to attachment in esceniion of the decreo
obtained by defendant 1 aganst defendant 2, Vithoba Prabhu
The plaint allegred that the property was reserved by the family
of the plaintiff and defendants 2 5 for the performance of certam
religious observances or ceremonies, they were, therefore, not
alienable to outsiders and could not be sold 1n cxecution

Defendant 1 answered tnfer alsa that the property was liablo
to be sold subject to the performance of certain religious obser
vances and that 1t vas not a trust property

Defepdant 2, Vithoba Prabhu, was absent

Defendant 3, Bhihu Prabhu, answered that the property
was hept with defendant 2 but he failed to perform the rehigious
observances therefore, the property was made over to the
pluntiff, and that 1t was not hable to be sold to an cutsider

Defendant 4, Bapu Prabhu, put in a similar defence

The Subordinate Jude of Honavar found that the transfer by
defendant 2 of his interest to plamntiff was fiaudulent, that the
property was hable to sale subject to the costs of religious
performances and that 1t was not o trust property He, there-
fore, dismissed the smt

On appeal by the plamtiff the District Judgo of Karnar found
that the arrangement evidenced by the deced of partibion,
exlubit 59, was a good trust, therefore, the property was not
ligble to sale and that the transfer by defendant 2 was not
fraudulent and without consideration He, thercfore, reversed
the decreo and awarded the clann

Defendant 1 prefesred a second appeal, No 355 of 1003

Nulkanth A Skiveshoardar for the appellant (defendant 1)

P 2 Vinekar for the respondent (plantiff)

The second appeal was heard by Scott, C J, and Ius Lordship
delivered the following judgment on the 12th February 1909 —
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ScorT, C J —The question mn this case 1s whether the
plamntiffas entitled to a declaration that the property n smb 18
not hable to attachment and sale in esecution of the decree
obtawned by the st defendant against the 2nd defendant

The District Judge has held that no portion of the corpus of
the estate ean be applied m satisfaction of the decree obtaned
by the defendant That decision 1s based upon the assumption
that the case 1s governed by the decision of the Privy Counell
m Bushen Chand Baswat v Nadir Hossesn®

The matenal facts relating to this property ave that 1t was, on
the occasion of the partibion between the owner and s sons,
asagned to one of the sons named Vithoba and 1t was provided
that out of the yearly produce which then amounted to 10%
Lhandies of rice and 2,200 cocoanuts, 84 khandies, s 17 m cash
snd 920 cocoanuts should during hus hife time be grven to the
father for the tenance of certain religous services, and that
sfter lus death those religious services should be performed by
Vithoba, but Vithoba was to be at liberty to improve the
property and rase extra produce without anyone hasving any
claim upon him for such extra produce, and if the nssessment
wae rased or dimimished, he was to bear the burden or reap tho
benefib of that r1se or dimnution  From this 1t appears that the
expenditure upon the religious ceremonies was to be defrayed by
a charge upon this particular property and that subject to that
the produce was to bo for the benefit of Vithoba

In the ense in Busken Chand Basawat v Nadsr Hossesn® to
which X have above referred the facts were diffcrent  There the
whole of certain property was assigned to a person ns trusteo
Ife was to be allowed to draw o trustees monthly wage of
Rs 40, and the whole of the yearly profits of the estate were to
be espended by hum 1n the manner provided by the trust deed
It was held by the Judieial Committee 1n that case that the
corpus so dedicated 1n trust could not be sold in execution of
trustee’s debt although it nught be as suggested by the High
Court that the emoluments of the trustees might be attached and
sold 1o enecabion  Thus distingmshes the case altogether from
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that now before me  The cases exted by Mr Nilkantk, Beswo
Dhub v Kisken Okander Geer Gossasin®™ and Futtoo Bibee v
Blurrut Lall Bhukul® are more 1n pont  The head note of the
first case 19 as follows —"A property wholly dedicated o
religious purposes cannot be sold , but where a portion only of its
profits 1s charged for such purposes the property may be sold
subyject to the charge with which 1t 18 burdened

The decree of the Distriet Judge must be set aside and that
of the Subordinate Judge restored, and this appeal allowed with
costs i this Court and 1n the Jower appellate Courb

Agninst the above d the plamfiff appealed uvnder
section 15 of the Letters Patent and the appeal was heard by
Batchelor and Rao, JJ

D A Kkare, P M Vinekar and P N Pandit for tho
appellant (plantiff) —

The deed of partition, :f properly construed, wall show that
no attachable interest was lefi in Vithobs  There was a complete
dedication of the property to the family :dol The deed left
some little profit to be emjoyed by Vithoba but that eircumstance
would not detract from the character of the dedication asa
complete trust Thoe estra mcome was left to Vithoba as
remuneration for his trouble The present case 1s srmilar to that
of Rupa Jagshet v KEreshuspe Govend®  See also Bisken Chand
Basawat x Nedw Hossesn®

Nislhanth A Sheveshwarkar for the respondents (defendants) —

Reading the partition deed through, it will appear that thero
was no dedication to the family 1dol  There are several paseages
m the deed which mahc this eircumstanco clear  Whoever may
bo the person holding the lands, he will hold them burdened
withthat speeific charge  The cases relied on are distinguishable
In Busken Chand Batawal v Nadir Hossern™® there was a completo
trust and in Rupa Jagsket v Erisknare Gorsnd® the question was
whether a particular endowment was & religions endowment

1) {1869) 13%% R 20 {3) (1581) 9 Doy 169 at 171
) (2868 10 % 290 9 (1587) 16 Ca) 379
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BaTCHELOR, J —This was a swib 3n which the plamtiff prayed
for a declaration that the property in question was not halle to
ttachment and sale 1n tion of a decree obtained by the
1st defendant agamnst the 2nd defendant inasmuch as it was
property reserved for the performance of a certain rehigious
trust

The learned Subordinate Judge m the Court of first nstance
dismissed the smt holding that the document rehed upon as
constituting the trust did not constitate n trust but showed that
there was here only a gift burdened with an obligation

In the Court of appeal however the learned District Judge
took another view, and was of opimon that there was a good
complete trust of the property wlich in consequence was nob
bable to attachment and sale

Against the District Judge’s decree an appeal was presented
to this Court, 1t was heard and decided by the Chief Justice
who accepted the Subordmate Judge’s siew of the caso as
cortect and restored Ius decree reversing that of the District
Judge

Now finally from the Chief Justice’s decree an appeal 13 made
tous

The case at first sight may present some little difficulty in
determiming which side of the Line 1t ought to be considered to
foll, but now that 1t has been fully argued on both sides, wo
are unable to entertaan any doubt whates er but that the correct
view 19 that which was taken by the Chief Justice The
controversy turns upon the meanmg of the partition deed
exhibit 59 Is there by that deed o complete dedication of this
property to & religious trust or 15 there merely a gift to Vithoba of
the property subject to an obligation to perform certamn services?
It theie was o complete dedication, then admittediy the property
15 not hable to attachment If there wwas merely a gift burd
ened wath an obligation, then an atfachable interest was
admittedly left m Vithoba Tho eases illustrating the two
extremes are Bishen Chand Basawat v Nadir Hossein® and
Baswo Dhul v Kushen Chunder Geer®)  The question really 1s

) (1887) 1, Cat 3.9 £ (1800) 13 W I 20
v 17722
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whete, between these extreme pomts, does this case fall, and
the way to ascertzin that 1s we think, to look to the deelatself
Tt1s a deed to which the whole family were apparently parties,
and 1t sets out mn tabular form the details of the divine service
to be performed annually 1n tho household and the particulars
of the expenses required for mamntaning them The totalof
these expenses comes to 8% Lhandies of rice, Rs 17 1n cash and
921 cocoanuts

Thereafter the deed goes on, “ These plots the meome whereof
has been settled to be 101 Lbandies of rice and 2,200 cocoanuis
should from thus date be enjoyed by Vithoba Prabhu who
should from the current year 1899 pay to Government the
assessment Rs 14 8 0 and local fund cess Re C 14 6 1n respect
of the same and hand over to me the following profits, namely,
8} Lhandies of rice, Rs 17 1n cash and 920 cocoanuts i my
Iife time T am to mamtan the divine services mentioned above
wath the help of the same Vithoba Prabhu should take these
profits after me, (that 1s after my death), and perform the .md
divine services on he respectine oceasions

Now pausing there we see that what 15 given 1s given to
Vithoba Prabhin and consists of 101 Lhandies of rice and 2,200
cocoanuts  But out of this entire gift o reservation 1s made of
part, and the reservation 1s 1mposed as a burden or obligation
upon the donce But after the discharge of the burden so
imposed, the donce 15 left 1 beneficial enjoy ment of considerablo
property which works out at Rs 50 or upwards

Then another clause m the deed recites ¢ some money has to
be spent on plot Survey No 42 Should Vithoba Pralhu
spend 1t and get the land improved and raise estra produce,
none can claim from hun erther that more should be spent
for the divine services than what has boen mow settled or
that any profits are due to ham (the claimant) ”  Agamnmna later
clause 1t 13 provided, “should the assessment of these lands be
acreased or dimmished 1n the Revision Survey, Vithoba Prabhu
should bear the same and hold these lands upon these conditions
from generation to generation™ That 1s to say, whatever
mercase n the profits Vithobe cansceuro by prudent eultnation
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goes not to the endowment but into his own pocl ef, and any 100
mcrease or decrease 1n the Govcrnment assessment 13 1 the Img)l‘li*“.m
same way to damnify or to benefit Vithoba personally and mot  Prammu

the endowmeunt

Tt seems to us clear from the parhicular words 1n this deed that
all thatis given fo the endowment 1s that specific amount
84 I bandies of rice, Rs 17 in eash and 920 cocoanuts shichis
expressly stated 1n more than one passage aud that endowment
1s merely 2 burden placed upon the larger gift which 13 made to
Vithoba If we are right 1o thinking that that 1s the meamnog
of the deed considered as a whole, our opimon need not be shaken
by the clause m which 1t1s sought to prombit Vithoba Prabhu
from mortgagng or selhng the lands in question  For that clause
would merely be an attempt to unpose restmctions repugnant
to the gmft suck as are frequently made 1n such documents and
would be of no avail

v
Navstama

For these reasons we are of opinion that the decree already
made by this Court 1s the right decree

We affirm 1t and dismiss this appeal with costs
Appeal dismiss.d
G BR

CRIMINAL REVISION

Before Mr Justice Batehelor and Mr Justice Rao

Iv zr BAT PARVATI* 1910

Seplemler 23
Criminal Drocedure Code (Aet V of 1898) scction 200—DMagistrate—s ——————

Inguiry—The case not commutled to the Court of Sesston for want of suffictent
grounds—~Appeal agamst the order—Order reversed by the Scwions Judge—
Commitment when to be made—Dhacharge of acctised

Where r Committing Magistrato finds that there 1s no evidence whater ¢ or
that ke evidence tendered for the prosecution ts totally naworthy of eredit, it
33 Ius duty under section 209 of the Crimmal Procedure Code (et V of 189<)
to discharge the aecused

® Crimioal Pest ton Do 182 0f 1910
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Where the Magrstrate entertuns any real doubt 2s to the wesght or quality
of tho evidence, the tash of resolving that doubt and assessirg the endencs
shon'd Lo Ieft to the Court of Bession

Lmperor v Bagp Ban Yelgaumkar ), followed

Queen Empress v Nemdeo Satuap(®, distmguished

Zachrian v Jualal®), approved.

Tiis was en appheation, under section 435 of the Crimmnal
Procedure Code (Act V of 1898), to revise an order passed by
R L A Elhott, Additional Sessions Judge of Ahmedabad, revers
g sn order passed by G B Dabholkar, Resident Magistrate
of Boisad

One Bax Jadav mstituted a complant against Bar Parvatr (the
applhieant) mn the Court of the Resident Magistrate of Borsad
charging the latter with an offence punishable under section 307
of the Indian Penal Code (Act XLV of 1860)

The Magistrate beard the evidence tendered by the prosecu
tion ond disbelieving 1t declined fo commit the accused to the
Court of Session and discharged her under scetion 209 of the
Crimnal Procedure Code

The complamant appealed agamst this order to the Additional
Sessions Judge of Ahmedabad who 1eversed the order passed by
the Magstrate, and ordered him to draw up a charge against
the accused and commit her for tral under section 307 of the
Indian Pepal Code

The accused applied to the High Court

Bianson, with Manmulkram & lekta, for the applicant —

‘Where & Commtting Magistrate wholly disbeliey es the evidence
tendered on behalf of prosecution, 1t 1s s duty fo discharge the
accused under section 209 of the Criminal Procedure Code
See Lachman v Juala® , In re the petrtron of Kalyan Senghth
Queen-Empress v Munuams®, Emperor v Rays Hars
ZYelgaumiar®

M (12079 Lo L R 225 ) (18°2) § Al 181
@) (1867) 11 Bom 35~ ) (1880} °1 Al 26,
4} (18913115 Mad 39
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The deaision of Mr Justice West 1n Queen Empress v Namdeo 1910
alvaps® may at first sight eppear against our contention It Iv
nly decides that o Magstrate should commib a ease to the  p,Dily
Sourt of Sesston when credible witnesses make statements which,

f believed, would sustan & comviction  Tho Jearned Judge has
umself explained the case i Diangibhas v Pyary)

R W Desas, for the Crown —

The question here 15 not whether the Magistrate had power to
lischarge the accused under sections 209 210 of the Criminal
Procedure Code, but whether the Sessions Judge committed any
rror of law i directing o commttal which would justify any
ntetference by this Court with the order which has been passed
by him under section 436 of the Criminal Procedure Code  The
Sessions Judge 18 a Judge of fact, whether the evidence adduced
18 or 19 not sufficient to warrant a commttal With hus finding
this Court will not mterfere See Fattn v Faltu®™ and Lmperor
v Varprvandas'®

As to the cases relied on by the other sides the case of Zackman
v Juala® was decided uunder the Crimmal Procedure Code of
1872 and does not apply In DRamtblar v Pyarn®, the
Msagistrate who had commutted the accused hal hunself
junisdiction to try all the charges except one with which the
accused was charged  In the other cases the High Court was
requested to mteifere with the order of discharge or to direct
a retrial or commutal

BATCHELOR, J —This 1s aneapplication by one Ba: Parvaty
who was accused before the Magistrate of having attempted to
commit murder by pushing another woman named Jaday nto
s well

Patvatr the applicant was the mistress of Jadav’s husband
A good deal of evidence was d for the and
the Magistrate having henrd all the evidence tendered came to
the conclusion which he expressed 1n these words  «After
having closcly gone through the evidence as a whole I find that

) (1887} 11 Bom 3,° (3 (1001) 26 AlL E6J
) {1851) Rataulal s Unrep Cr € 201 (4 (1902 27 Bem. §4 €4
) (1852) 5 AN 161
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16 will be & mere waste of the Sessions Court's very valuable
time 1f I commt the aceused to 1t to tahe her trial there when I
myself see thit there are not sufficient grounds for commatting
her I, therefore, discharge her under section 209 of the
Criminal Procedure Code

From this order an application was preferred by Jadav to the
Sessions Judge who, reversing the Magstrate’s order, directed
the Magistrate to draw up a charge against the accused Parvati
and commt her for trial under section 307 of the Indian Penal
Code

The question before us now 15 whether this order of the
Sessions Judge should be sustained

Upon the facts underlying this application 1t 15 nob necessarv
to say more than this that the First Class Vlagistrate went into
them ac some length, that he evamined the evidence of the
witnesses with great care and in the end found that there were
no grounds to commit

The Sessions Judge, as we 1ead his Judgment, does not
materally dissent from the Magistrate 1 this view of the effict
of the evidence tendered  He says that ¢ on a small foundation
of probabihities an enormous superstrocture of untruth bas been
gradually built up ” and ke proceeds to show that most of the
mmportant witnesses are totally unworthy of eredit  But
having thus disposed of the witnesses, he says thal there stull
rematus the story of Bai Jadav herself, though at the same time
he admts that “having regard To the relation between the two
swomen 1t 15 improbable that Ba Parvati should have been
allowed to accompany Bat Jadav to the well ¥

Upon the Sessions Judge's own estimate of the value of the
evidence wo think that the Magistrate was within Ius rights
ordering the discharge of Bai Parvati and that she should not
be exposed to the expense and harassment of a Sessions trial
which 13 practically foredoomed to failure No doubt m & case
of thus Lind the line between the Magistrate’s duty and the
Sessions Court’s prerogative 1s not easy to draw Vie thinh,
however, that it 13 not difficult to show that in this case the

Magistrate did not exceed hus authonty
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The point before us was considered by Mr Justice Mahmood
In the matter of the petstion of Lackman v Jaula® where the
learned Judge aftor pomlting out that the object of these
provisions of law 1s to save the subject from the prolonged
anxiety of undergoing trials for offences not brought home to them
and also to save the tume of the Court of Sesson from being
wasted over unsuitable cases, goes on to say “Iam of opinion
that the power given to Magistrates under section 195 extends
to weighing of evidence, and the expression ‘sufficient grounds’
must be understood 1n o wide sense I must not, however, be
understood to lay down that this diseretionary power should be
exercised by the Magstrate without due caution o1 that he
should take upon himself to distharge the accused in Sessions
cases 1n the face of evidence which mi bt justify a conviction
But when the evidence agamst the accused 1s such that, in the
opinien of the Magistrate, 1t cannot possibly justify a conviction
I hold thab there 13 nothing in the law which prohiluts the
discharge of the accused, even though the evidence agamnst hm
consists of witnesses who state thumselves to be eye witnesses,
but whom the Magistrate entirely discredits > This construction
commends 1tself to us as an accurate statement of the meaming
of section 209 of the Criminal Procedure Code Nor do we
think that theie 13 anything 11t which 15 m real conflhict with
what Mr Justice West said m the case relied ypon by the
respondent, Queea-Lmpress \  Namdev 8atvgs®  For, the
operation of that decision 1s imited to this that the Magistirate
ought to commat when the evidence 1s enough to put the party
on his trial and “such o case obviously arses when crediblo
witnesses mahe statements whick, if believed would sustain g
conviction’ It seems to us that the whole point of this passage
liey 1 attaching due emphasis to the word ¢ eredible > and some
confirmation of that construction of the decsion may be
obtained from the observations of the same learned Judge i
Dhanpsbhar v Pyars®

Aport also from authonity 1t seems to us that the words of
the scction themselves leave hitle room for ambigmty  The

0} (1882} » AD 161  (15.7) 11 Box 872
@) (1854) I"ataa'al s Unrep. Cr C ©01
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section provides that 1f a Magistrate finds that there arenot
sufficrent grounds for commtting the accused person for trial ho
shall discharge him It 1s not merely therefore that the Mags
trate 1n the case put 1s empowered to discharge the accused, ho
1s bound to do so  What then 1s the case pub? It 1s the case
where the Magistrate finds that there are no suffictent grounds
for committing the accused person for trial He may so find
either because there 15 no evidence whatever or because the
evidence fendered for the prosecufion appears to him to be
totally unworthy of credit  But n this latter case, equally with
the former case, 1t would be is duty under the section to dis
charge the accused since the grounds rehied on for a commitment
would, m lus opinion, be msuffieccent  That 1s the construction
which the word of the section suggest to us and wiich we
understand was accepted by this Court in Emperor v Rays Hars
Yelgaumlar® Tt 1s perhaps unnece sary to add that where the
Magustrate entertans any real doubt as the weight or quahty of
the evidence the tash of resolving that doub* and assessing the
cvidence should be left to the Court of Session, but that 1s not
the case before us now

For these rcasons, therefore, we must seb aside the order of
the Sessions Judge and restore that of the Magisirate

Order set asrde
I R

W (3%7) 9T L T 2.5
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APPELLATL CIVIL,

Before Mr Justice Chandavariar and My Justs e Heaton

SHRI SITARAM FPANDIT alias BAPU MAHARAJ (orreivin Deresp
ant) Aresirans, ¢ SHRI HARIHAR PANDIT alias BIAU MAHA
RAJ avDp oTHEES (ORIGINAL PLAINTIFES), PESrONDENTS *

Hindw Law— Wdoptien—Payment of moncy to adoptsre widow by way of
erducement to her 2o adopt a particular boy—Payment 13 a bribe—~Ghjt by
adoptecn consrderation of sum pud by ks natwal father—Gift snvalid—
Revocatson of g Jt

C the nataral father of N paid a sum of Re 8000 to B, a widow, s an
nducement to her to 2doyt N After the adoption B convey cd by way of £ift
o C some lands at Clrnchy 22 and got them tainsferred {0 lus mame  Tater
cn N conveyed m gift the lmds in dispute which formed put of the propurty
Lelonging to his wdoptiv father to his matural Lrother (the defe dunt) n
conswleratton of the payment of I's 8 000 made Dy C to B 1n exchange for tho
Jands at Chinchwad and al.o Yavirg 1egard {o the benefit he hid denved from
lus adoption  After the deatl of N, iy sons (the pluntffs) challen,ed the
gift and sued to recover pos o swon of the lands from the defecdant —

Ileld that the transaction amousted to a mere gift which was not supported
by consideration  since the payment of Ps 8,000 to B was witirted by the
fact. that 1k was 1n the natwie of a bribo and as such was illegal according to
Fhndu Law  and oven 1f 1t bo regarded 83 1 dobt contracted by C 1t could not
bind N first becuase 16 was contracted for an hilugnl purpose, and sceondly,
beeause N had by hus 1doption ceased to bo Cs son at the date of Jas gift
to tLa defendant and was under no prons obligation to saft fy C s debts

IIeld furthir that even if the deed of gift be regurded ss supposted by
valupble consideration, 1t could not bind tho mterist of tho pluntiffs inas
much as the property cousesed foumed part of tho joint amcestral estate an
which they took a vested microst by therr very birth

Held, slso thataf the transaction be regarded as one supported by valuablo
con 1deration on aecount of the exchange of lands at Clunchwad st could enly
amount to o ale of the propurty and even themit was not competent to N to
soll jomt ancestrsl moperty to tho detriment of hus sons except for an antece
dent debt which bad been contracted for a purpose noither allegl nor smiseorsl

Per Quriam —VWhero on & Hindus death an adoption 1: made by lus
widow 1t must be made by her, without any ecereion free f om any corrupt
sotive anlwithan eye eolly o the fitness of the boy to be adopted to fulfil
tho reli,ious and 8 cular daties binding ona son  That obyeet 1s hikely to te
feustrited of she 1s wlucel to alopt o boy out of greed for money ard

® First Appeal Do 1690f1 07
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pecumiary benefit to herselt If she s soinduced, the money pudto her 1 &
bribe which 13 condenmined by all Smrtr wnters as an illegal payment
The texts of Hindu Taw showing that a gift once made cannot be resumed

1f 16 38 to 2 benefactor or to a father apply only as between the donor and the
doaee and relate ta property which 1t 15 competent for the donor ta give sway
They cannot affict the joint ancestral estate of 2 Himdu and lus sons Ther
rights and habulities are regulated by special texts dealng with {hat estate,
and such of these specinl texts as aclate to guft form exceptions to the genersl
texts on the subject

APFEAL from the decision of M R Nadharm, Frest Class
Subordmate Judge at Belgaum

Suit to recover possession of certain lands

The lands 1n dispute were conveyed by way of gift on the
20th March 1888 by ono Nana Mahara) (the father of plantifis)
to his natural brother Shri Sttaram Pandit (the defendant)

The dead of gift came to be executed under the following
crrcumstances

The Pant Pratimdh: of Aundh had a daughter by name
Maika, whon he was anxtous to scttle well in hfe  He sclected,
ns o surtable bridegroom for her, one Nana Maharaj, a man
humble circumstances of Iife, whom he proposed to get adopted
mto a rich family

One Bala Nahara) had died mn 1886 A D, leaving him survt
v1ng a widow named Bhavambay, and a daughter Tatha  The
said Bhavanibar was under the mfluence of the Pant Pratimdh:,
but to 1ncrease his hold on her, he suggested that if she saw her
way to adopt Nana Maharaj, he (the Pant Pratimdhi) would
be willing to marry one of hus sons to her danghter Tatha  She
consented  Aboubd March —April 1869, two agreements {exhubits
184 and 185) were entered 1nto between the Pant Pratimidi and
Bhavambai, evidencing this arrangement Later on, two
more agreements (exhibits 186 and 74) were exccuted on the
11th and the 12th Noyember 1869 respectnvely betwween Chimna
AMahara) (the natural father of Nnaua Mahara)) and Bhasambas,
under which the latter agreed to adopt Nana Maharay

Shortly ofterwards, the Pant Pratinidhy’s son was married to
Bhavambars daughter Tatha and his daughter Maha was
married to Nana Maharay



"OL. XXXV) BOMBAY SERIES

As the said Bhavaniba: scemed di melined to mal e the smd
doption, Clnmna Maharay as an imnducement pad her a sum of
's 5,000 on the 19th Apnil 1879, and on the 24th Apnl 1879
Shavambai adopted Nana Mahara)  About the same time Bhava-
1bat conveyed as a gift to Chimua Mabaryy some lands situated
L Chinchwad, yielding an annual income of Rs 188 odd  The
inds were 1n the Kolhapur State and were transferred to the
ame of Chimna Mahara) The latter, however, did not tahe
ossussion thereof because he wrs ansious to get n exchango
inds 1 British terntors

Chiumna Mahara) bad another son Shri Sitaram Pandit (Lhe
cfendant), who was the natural brother of Nana Maharay On
he 29th March 1888, Nana Mahara) passed a regmstered deed of
1ft 1n favour of the defendant, wheieby he conveyed to the
atter some lands forming a part of the estate of Bala Mahara)
'he conmsideration for the gift, as reated m the deed, was
atural love and affection for the jounger brother, and the
rouble tahen by Chimna Mahara; 1m getting lim (Mana
Iahars)) adopted  Nana Maharay died on the 50th June 1899

After his death, hus sons (the plamtifls) disputed the gmift to the
efendant, aud filed, on the 14th February 1903, o smt aganst
1m to recover possession of the lands conveyed 1 gift, alleging
hat they formed part of their joint ancestral estate, and that the
aft hayving been unauthontative, illegal and without considera-
10n was not binding on the plantifls

The defendant contended 1n ns wnitten statement snfer alia
hat Chimna Maharey gave Nawa Mahara) i adophion to
Jhavambai after many entreaties and at a great expense, that
n consideration of the benefit thus conferred on lum by virtue of
he adoption and also of the return of the lands at Chinchwad,
he lands n dispute were gnen to hum by way of mft,
\nd that the consideration for the mift having been adequate and
awful, the gift was vahd and binang on the plantif

The Subordinate Judee found that the deed of mift relied on
» the defendant was genume and proved to have been passed
sy Nana Maharay He held, however, that 1t was net hinding
m the plmntff
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pecuniary benefit to herself If she 13 so nduced the money paid o her s 8
bribe which 18 condemned by all Smut: wrtters as an 1Hegal payment

The texts of Hindu Taw showing that a g1 once made cannot be resumed,
af 16 15 to a benefactor or to a father, apply ouly as betwaea the donor and the
donee and relate to property which 1t 1s competent f1 tlio donor to give awey
They cannot affect the joint ancestral estate of a Hindu and Iis sons Thar
rights nad habilities are regulated by special tests dealng with that estate
and such of these special texts as 1¢late to gift form exceptions to the penetsl
boxts on the subjert

Arpear from the demasion of M R Nadkarm, First Class
Subordinate Judge at Belgaum

Suit to recover possession of certamn lands

The lands 1n dispute were conveyed by way of gift on the
20th March 1888 by one Nana Maharay (the father of plambiffs)
Yo lus natural brother Shry Sitaram Pandit (the defendant)

The deed of gift came to be executed under the following
crreumstances

The Pant Pratimdhi of Aundh had a daughter by name
Maika, whom he was anxtous to scttle well i life  He selected,
25 o smitable bridegroom for her, one Nans Maharay, o men m
bumble circumstances of hfe, whom he proposed to geb adopted
mto a rich famly

Ono Bala Mahara) had died 1n 1886 & D, leaving hum surss
ving a widow named Bhavantbay, and & daughter Taha  The
sard Bhavaniba was under the influence of the Pant Pratimdhr,
bub to 1nerease s hold on her, he suggested tnat 1f she saw her
way to adopt Nana Mahara), he (the Pant Pratimdhi) ould
be willing to marry one of his sons to her daughter Tmha  She
consented  About March—April 1869, two agreerments {exlubits
184 and 185) were entered nto between the Pant Pratimdh and
Bhavambat, evidencing this arrangement Later om, two
more agresments (exhibits 186 and 74) were exccuted on tho
11th and the 12th November 1569 respectss ely between Clumna
Mahara) (the natural father of Nana Maharaj) and Bhavambai,
under which the lattcr agreed to adopt Nana Mahara)

Shortly afterwards, the Pant Pratidin’s son was marned to
Bhavamba s daughter Taiba and Ius daughbter Matha was
married to Nana Malara)



VOL XXXV] BOMBAY SLRIES

As the said Bhavanibai scemed di inclined to make the sad
adoption, Clumna Maharay as an mnducement pud her a sum of
Rs 8,000 on the 19th Apnl 1879, and on the 24th Apml 1879
Bhavambai adopted Nana Mabaray  About the same time Bhava-
mbai conveyed as a gift to Chimna Mahara) some lands situated
at Chinchwad, yiclding an annual income of Rs 188 odd  The
lands were 1n the Kolhapur State and were transferred to the
nome of Chimna Maharay The latter, however, did not tal e
possession thereof because he was anvious to get 1n cxchange
lands 1n British territory

Chimna Maharay bad another son Shm Sitavam Pandit (the
defendant), who was the natural brother of Nana Mahara) On
the 29th March 1888, Nana Mahara) passed a registered deed of
gift 1n favour of the defendant, whereby he conveyed to the
latter some lands forming o part of the estate of Bala Mahara)
The consideration for the gift, as recited m the deed, was
natural love and affection for the younger brother, and tho
trouble taken by Chimna Maharyy in getting huim (Nana
Maharay) adopted  Nana Maharay died on the 30th June 1899

After his death, hus sons (the plaintifis) disputed the gift to tho
defendant, and filed, on the 14th February 1303, o smt aganst
him to recover possession of the lands conveyed n gift, slleging
that they formed part of their joint ancestral estate, and that the
@it having been unauthontative, illegal and wathout considera-
tion was not binding on the plantiffs

The defendant contended 1n his wnitten statement snfer alia
that Chunna Maharay gave Noana Mahara) 1n adoptton to
Bhavambas after many entreaties and at a great expense, that
1n consideration of the benefit thus conferred on him by virtue of
the adoption and also of the return of the lands at Chinchwad,
the lands mm dispute were gnen to ham by way of gift,
snd that the consideration for the gft having been adequate and
lawful, the gift was valid and bmding on the plaintiffs

The Subordinate Judge found that the deed of gft relied on
Ly the defendant was gentmine and proved to have bLeen passed
by Nana Mahara) e held, hownever, that 1t was not binding
on the plaintifl
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The defendant appealed to the High Court

G § Rao, for the appellant, relid on scction 25, elause 2 of the
Irdian Contract Act, 1872, and the Mhtakshara, Chapter 7,
section 1, placitum 28

Jayakar with M R Bodas, for respondents Nos 1—4, ated
Mitahshara, Chapter I, section 1, placita 27, 28, Vyavabara
Mayukha, Chapter I, section 1, placitum 5, Stokes, Chapter I,
section 1, placitam 27, Backoo Hurkssondas v Mandorebar™,
Rayakkal v  Sulbanne), Ramal<hs Awmmal < Chakrapany
Clettrar® , W B Thomson \ Jekangir ITormasp®, Rachaye +
Odun pumthala® , Medharrao Moreshvar v Kasktlar®

C 4 Rele,for D ] DBelus, for respondent No 3

G § Rao, 1n reply, referred to Colebrooke’s Digest, Volume
I1, page 174, Ghosos Hindu Law, 2nd Edn, pages 736, 746

Cuavpavarean, J —Tho appellant 1s the son of Chimna
Mabara), deceased, and the respondents are the sons of Nana
Muhara), also deceased Tiis Nana Mabaraj was the natural
born son of Chimna Mahara; but was given mn adoption on the
24th of April 1879, to Bhavambau, widow of one Bala Mahara)
Nana Mahara) made a gift of certamn lands, belonging to Inm
1n virtue of the adoption, to the appellant on the 29th of March
«1888 The respondents brought the suit, which has led to this
appeal, to recover possession of those lands, on the ground that
they were part of the jont aneestral property of thewr father
and themselvis of which 1 was not competent for the father to
mohe a gift  The clarm was resisted by the appellant on the
ground that the gift had been made 1n consideration of the
benefit conferred on Nana Maharny by the fact of lus having
been given n adoption by Climna \laharg), father of the
appellant, mto the family, to which the lands belonged, and
also of the troublo which the sard Chimpa Maharay had to
undergo and the expenses he had to incur i persuading Bhavant
Va1 tomal ¢ the adoption by giving her Re 8,000 The Subord

) (167) 31 Bow 373 M (se)3BHCIOCI)G
€) (180 )16 Mad £t 1) (1900) 29 Mal 8
) (1007) .0 Mal 40 € (1907 34 Bom 287
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nate Judge, who tried the smi, disbeleved the story asto the
trouble and the expenses, and held that, even 1if the story weie
true, the consideration for the deed of gift 1n dispute was opposed
to public poliey  He, accordingly, allowed the claim

Certain facts in the case relating to the adoption are admit
ted by both parties The Pant Pratimdln of Aundh had a
daughter, whom he was anxious to give 1n marriage to Nana
Maharyy  Butb as this Nana Mahara) belonged to a poor famly,
the Pant conceived the 1denr of arranging for is adoption mto
the more well to do family of the deceased Bala Maharay, whose
widow Bhavambal vas under hus (the Pant’s) influence In the
mouths of March and April 186), an arrangement, evidenced
by exhibits 184 and 185 was arrived at to that effect between
the Pant and Bhavamiba:  In the month of November of the
same year, mutval agrcements (exhibits 71 and 186) passed
between her and Chimna Maharay that the former should take
and the latter given adoption lhis som, Nana Maharay The
ofarriage of Nana Maharay with the Pant’s daughter followed
soon after the arrang t and agr ts of 1869, neverthe
less the adoption 1tself was delayed for ten ycars and took place
50 late ns the 28th of Apnl 1879

The cause of thislong delay 1s accounted for by cach party
according to his own version The appellant’s case 1s that
Bhavanibar procrastinated, because she wanted money from
Chimna Maharay before making the adoption, and the latter,
who was poor had to borrow and gine her Bs 8,000 and
Rs 1,000 to her Karhuns to mduce her to adopt isson On
the other hand, the 1esponaents’ version 18 that 1t was not Bha-
vambar but Clumna Mahara), who was the cause of the delay
They allege that he ashed from time to timo for the fulfilment
of some conditions beforo he would give his son 1 adoption and
that 1t nas only after all ns conditions had Leen agieed to that
he gave the boy

The Sabordinate Judge has disbeheved the version of the
appellant, but on grounds, which, we think, ate not sabisfactory
Thestory 15 supported by the evidence of four witnesses (exhibits
67, 64, 131 and 127), who all depose that Bhavanibai recenved
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Re 5,000 from Chimpa Maharay as o mobsve for adoptng hus
son  Further, the appellant has produced recept, dated tho
19%h of April 1879, purporting to have been passed by Bhavam
b1 to Chimns, Maharay acknowledging the receipt of Rs 8,000
The Subordmate Judge thinks that the attestations on the receipt
and 1ts writing ave fabricated, and he has arrnived at that con
clusion by comparmg the handwriting on the recerpt with the
handwriting admittedly genuine of other documents put m for
comparison  We are unabla to agree with the Subordinate Judge
after 2 careful examination of the handwnitings  In our opioton,
the receipt 15 a genwine document What appears to have
manly fluenced the Subordinate Judge 1n disbelieving the
appellant’s <tory as to the payment of Rs 8,000 by Chimna
Baharay to Bhavambai 1s that the latter was under the ¢ thumb
and mfluence ”? of the Pant Pratinidh of Aundh and that, there
fore, ““1t appears quite unworthy of reliance that she had a sordid
pecuniary motive set up by the defendant and testified to Ly his
witnesses Nos 56, 57, 61, 63, 63, 127, 187, to screw oub
Rs 8,000 from Chimna Maharay for her adoption of Nans
Maharay” This view of the probabihties of the story overloohs
the actual mtnation of the parties concerned duling the period to
which the story as to Rs 8,000 relates It 131ndeed true that the
person who was most anxious that Bhavambar should adopt
Nana Mahara) was the Pant Pratimdh: of Aundh  He wanted
to give lus daughbter 1n marmage to the boy, but as the boy’s
father was, comparatively speahing, poor, he nt upon the :des
of andoption  He agreed to the marnage of Bhavambar s daughter
with hus own son  The Pant was, therefore, able fo induce her
to adopt Nana Maharay  So far 1t may be allowed that she was
under what the Subordmate Judge calls ““the thumb and mfie

ence” of the Pant But the situation changed after she had
agreed to adopt and after, m consequence of her agreement, the
Pant had gmiven hus daughtcr n marniage to Nang Mahara, tho boy

to be adopted, and after the Pant’s son had married her daughter

She was then 1n o position to hold her own and dictate her own

terms  The Pant’s nccessity had become all the greater to see

the adoption put through, becauso his daughter had becomo the

Loy’s wife No such necesaity ewisted to make Bhavambar
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susiwous 1n the matter The adoption, 1f made, would hase
deprnved her of her widow’s estate in her husbands property
and she would have relegated herselt by her own act to the
position of & woman entitled to no more than mamtenance out
of the estate, she had agieud to adopt, to oblige the Pant, and
1t was only natural that, when the Pants daughter had been
martied to the boy, and the adoption had become to hun a
matter of urgent necessity, she should tahe advantage of the
situation and delav the adoption till something was given to
compensate her for the sacrifices she would hase to make,
pont of her own ownership over her husband’s property, by
the adoption There 1s, therefore, nothing improbable in the
story that she would not adopt unless and unti) she had recerved
some pecuniary compensation for the loss of her positron in
consequence of the adoption  And that such must have been the
case 13proved by the evidence of an ummpeachable document,
to which the Subordinate Judge seems to have paid no attention
and agamst the genuineness of which nothing has been urged
In o letter (exinbit 143), dated the Znd of Maich 1873, Chimna
Maharay wrote to Gopal Naik, + Kérbhir of the Pant Prati
mdh, that Bhavanibar had agreed to adopt anothur man by
taking from him Rs 15,000 In tbat letter Chimna Maharay
ashed what was the use of Ius trying to colleet money ¢ for
nothing * 1f the lady had changed her mind  And he requested
Gopal Nk “to mahe arrangements for getting only Nana
Mahara) to be adopted ¥  There 1s a letter (exlubat 183) from a
Lérbhén of the Pant Pratinidhi of Aundh to Bhasantbai,
written m April 1879, mn whieh the wnter explains to her why
the Poant was anvious to sce the adoption hastened He says
that the Pant’s sole object 15 to se¢ hus son 1n law (Nana Maha
1)) and s daughter (Nana Maharay’s wife) happy  The
writer continues  “‘Lhere 18 nothing clse i this  And my
master has Leen everting hunself for about 10 ycars to carry
out this object ””  He 1efers to s letter of request to ber and o
s master’s angry lutters to lum  This Jetter also shows that
Bhavaubu was reluctant to adopt and had o be persuaded

It 1s true that theie 1s no wmention 1n the deed of mft, esecuted
by Nuna Mahara) mn farvour of the sppellant, of the pavment
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of Rs 8,000 to Bhavambai by Chimna Mahara) s an nduce-
ment to make the adoption The omission 15 easily accounted
for, 1f due regard be had to the position of the parties and the
nature of the act of payment from the social pomnt of view
Bhayvambai was the wadow of a respectable and well to do man,
Nana Maharsy had been adopted by her, and for him to say
the deed that his natural father bad gtven him i adoption by
bribing his aaoptive mother, and that she had taken limm
adoption, not because sho had lihed hum, but because she had
been bribed, would have been to cast odium publiely on and
lower himself, her, and lis natural father Therefore he seems
to have contented himself with the bare recital n the deed of
aft (eshibit 55) that his natural father had exerted lumself
greatly m the matter of giving ” hun “n adoption ”

It has been strenuously contended before us for the respond
cnts that the fact that Chimpa Mahars) had insisted npon certan
conditions and delayed the adoption makes 1t lughly 1mprobalie
that the long delay of tun years was due to any unwillingness
on the part of Bhavanibar  That Chimna Mahara) did ash for
certarn conditions and that some tune was occupred by negotia
tions n respect of them 1s proved by some letters produced in
the case One of those conditions related to the Garbhadhana
or marnsge comsummation ceremony of Nana Mabaraps wife
Chimna Maharay wanted money for 1t and he was paid by the
Pant Pratimdh: of Aundh  There 1s nothing to show that the
money was pad to lam for Ins personal benefit or that 1t came
from Bhavambar The presumption 13 that 1t was for Nana
Moheray’s wife  Bhavambai had agreed to take him i adop-
tion, 1t was on the faith of that agrcement that the Pant had
guven Ins dau hter 1o marnage to Nana Maharay, the girl had
come from a Chict’s family , and she was to be the daughter in
faw of Bhasanibar Al religrous and soenl aspeels of the ease
required that her consummation ceremony should take place
with proper regard for her position and her father’s and also
that of Bhavambar If the latter had refused to do her duly
by tho garl on such an occasion consistently with her agreement
to ndopt and the nome and posttion of her deceased husband,
Chimna Makaray would hav o suffcred 1 the esteem of hug society
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for having llowed imself and lus son to be ticated so 1ndiffer~
ently by Bhavambu  The fact that Bhovambai did not pay
but that the Pant puid shows that the former was not ready to
hasten the adoption  Asto the other conditions insisted upon
Ly Chimna Maharay, they all related to securing the property
in the adoptive fanuly to Nana Maharq) (sec exlubit 108 and
cxubit 114)  Such a condition would not have been made if
Bhavambar had rased no dispute and tried to have some liold
on the property for herself exen after adoption

The fact that Chimna Mahara) delayed the adoption for some
tune because Bhavamibai would not agrec to certamn conditions
19 not only not nconsistent with but renders highly probable
the fact that Bhavambu delayed because she wanted some
thang  for heiself before adoptng If she was all along
willing and 1ealy, where was the oceasion for Chimna Maharay
to mahe certain conditions and for the time occupied 1n setthing
them through the Pant Pratimdln and lus hérbhg 1?2 That
shows that there was some 1cJuctance on the part of Bhavantbar
Chinna Maharaj was to gamn everything Ly the adoption
Bhasambar was to lose almost all from the material pomt of
view  And 1* 1s meredible that the adoption would have been
delayed, for so many as ten years, 1f all the wlule Bhavambu
was anxious to adopt

On the wholv of the evidence and the probabilities, then, we
lhave arrived at the conclusion that Chumna Maharay did pay
Rs 8,000 to Bhavanibai as an inducement to adopt Ius son
We are not satisficd, however, with the evidence addueed by
the appellant to show that the sum of Re 13,000, due from the
liusband of Bhasambar to the Pant Pratimdhi of Aundh on a
mortgage, was remitted by the latter owing tfo the friendly
mtercession and at the request of Chimna Maharay  That the
debt was wiped out and the mortgage redecmed without pay
ment 1s proved  The aespondents’ mudiliar (exhilut 182) admts
it Dut he states that the Pant estingmished the debt, because
Nona Maharay had 1efused to send hus wafe (the Pant’s daughter)
to the thread ceremony of her brother unless the mortzage was
returned to lam  This scems highly probable  The renussion
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of Rs 8,000 to Bhavambar by Chimna Mahara) as an induces
ment to make the adoption The omussion 1s easily accountd
for, 1f due regard be had to the position of the parties and the
nature of the act of payment from the social pont of siew
Bhavambar was the widow of a respectable and well to do man,
Nana Maharsy had been adopted by her, and for him to say
the deed that his natural father had given hum in adoption by
bribing his aaoptive mother, and that she had taken umin
adoption, not because she had hihed him, but because she had
been bribed, would have been to cast odium publicly on and
lower himself, her, and his natural father Thercfore he scems
to have contented humself with the bare reastal i the deed of
oift (exhibit 50) that lus natural father had “exerted lmsclf
greatly 1n the matter of giving” hun “1n adoption *

It has been strenuously contended beforo us for the respond
cnts that the fact that Chimna Mahare) had mnsisted upon certain
conditions and delayed the adoption makes 1t Iughly 1nprobablo
that the long delay of ten years was due to any unwillingness
on the part of Bhavanibar  That Chimna Maharay did ash for
certain conditions and that some tune was occupied by negotia
tions 1 respect of them 1s proved by some letters produced 10
the case One of those conditions rclated to the Garbhadhana
or marnoge consummation ceremony of Nana Maborajs wife
Chimna Maharay wanted money for 1t and he was paid by the
Pant Pratmdh: of Aundh  There1s nothing to show that the
money was paid to bum for his personal benefit or that 1t came
from Bhaiambar  The presumption 1s that 1t was for Nana
Maharsy’s wife Bhavambar had agrecd to tal e hum n adop
f10n, 15 was on the farth of that agrecment that the Pant had
given Ins dau,bter 1o marnage to Nana Maharay, the giel had
come from o Chick’s famuly , and she was to be the daughter
law of Bharamba: Al religions and social aspeets of the ease
required that her consummation ceremony should taho place
with proper regard for her position and her father’s and ol o
that of Bhavantba If the latter had refused to do her duty
by the grl on such an oceasion consistently With her agreement
to ndopt and the name and position of her deceascd husband,
Clumna Mabiara) would hayve suffered 12 tho esteem of his society
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for having allowed himself and his son to be treated so indiffer-
ently by Bhavambu The fact that Bhavambar did not pay
but that the Pant paid shows that the former was not ready to
hasten the adoption  Asto the other condibions nsisted upon
Ly Chmna Mahaiag, they all 1elated to securing the property
1n the adoptive famly to Nana Mabarv) (see exlubit 108 and
cxnbit 114)  Sueh « condition would not have been made of
Bhayvanba had raised no dispute and tried to have some hold
on the property for herself even after adoption

The fact that Chimna Maharay delayed the adoption for some
tune because Bhavambar would not agiec to certam condibions
13 not only no* 1inconsistent with but renders highly probable
the fact that Bhavambau delayed because she wanted some
thmg for hewself before adopting If she was all along
wilhng and realy, where was the occaston for Chimna Maharay
to make certain conditions and for the time oecupred in setthing
them through the Pant Pratimdhi and lns hérbhd 17 That
shows that there was some roluctance on the part of Bhas ambar
Chimna Mahary wae to gain everything Ly the adoption
Bhatambar was to lose almost all from the material pont of
view And 1t 1s mncredible that the adoption would have been
delayed, for so many as ton jears, 1if all the while Bhavambu
was anxlous to adopt

On the whole of the evidence and the probabilities, then, we
have arrived ab the coneluston that Chimna Maharay did pay
s 8,000 to Bhavamba: as an inducement to adopt s son
We arc nob satisfied, howneser, with the cuidence adduced by
the appellant to show that the sum of Re 1%,000, due from the
huskand of Bhavanibar to the Pant Pratimidhi of Aundh on a
mortgage, Was remitted by the latter owin, to the friendly
wntercesaion and at the request of Chunua Maharay  That the
debt was wiped out and the mortgage redecmed without pay
ment 3s proved  The1espondents’ mudklear (exlibit 182) admts
it But he states that the Pant estinguished the dabt, because
Nana Mahara) had 1efosed to send lus wife (the Pant’s daughter)
to the thread ceremony of her brother unless the mortgage was
returned to lim  This seems highly probable  The remission
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took place after Bhavambar’s death  And the Pant must have
1emrtted the debt mainly because the debtor was his own sen
m law  The story that the debt was remitted at the request of
Chimna Maharay stands upon the interested and uncorroborsted
testimony of the appellant

Tt 15 also the appellant s case that before his ndophion Nana
Mahara) had promised to Chimna Maharay that, after adoption,
he would grant to the latter in perpetmity lands yielding an
annual income of Rs 1,000 This 1s deposed to by the appellant
fexhibat 231), and by his mother (exhibit 137) Both of them
say that the promise was made in writing “for the trouble and
expense of the work of adoption” The wntten ngreement 13
not produced, and the deed of gift mahes no reference toit
There are some other witnes es who speal to the promso and
1t 13 sought to be proved also by certain letters purportg to be
those of Nana Maharyy  Even if there was such an agreement,
1t 13 not shown to be supported by any consideration, and even
af 1t were supported by consideration, 1t was 1llegal, becauso 1t
was made by Nana Maharaj as an expectant hexr wath referenco
to property which he Zoped to get after his adoption by Bhavam
bar  Such an agreement 13 invalid and mnoperatne according
to Hindu Lsw  Skam Sunder Lal v Acchan Kunwar® and seo
Sumsuddsn v Abdul Husetn @, where other decisions to tho
same cffect arc cited In any case, Nana Maharay’s promse
cannot render the deed of gift velid, if 1t 15 mahd on other
grounds

The appellant also pleads that the lands conveyed by the deed
of gift (exhitat 55) were given to him by Nana Mahare:n
exchange for the lands at Chinchwad, situstomn the Natwo
State of Kolhapur, and yielding an annual income of Its 188 odd,
which Bhasamibu had granted by a deed (exhibit 62) to Chimna
Mahara) on the day of the adoption Chimna Mabarn was not
<atisfied with tho grant and desired imstead Jands mitusto in
Brtish terntory He never took posse sion of the lands at
Chinchwad  But the grant had been folloned by directions to
the sillage officers that they should recognice lnm as owner,

) (1398) 251 A 183 at o 160 ) (1906) 81 Tom 365, at ¢ 17t
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enter the khata 1o lis name, and allow him to appropriate the
rents and profits There 1s no mention of the exchange 1n the
deed of gift (exhbit 55), but the probabilities are strongly n
favour of the appellant’s case on this point

The established facts, then, relating to the deed of gift, which
15 1 dispute 1n this case, are shortly these After she had
bound herself by an agreement to adopt Nana Mahara),
Bhavambai refused to carry 1t out unless she was pad & sum
of money Nana Mahara)’s natural father, Chimpa Maharay,
pard Rs 8,000 as an inducement to her to adopt ms son  Then
the adoption tooh place, and Chimna Maharaj, being poor,
obtained lands at Chinchwsd, yielding an anoual mncome of
Rs 188 odd for parting with his son  In consideration of the
payment of Rs 8,000 to Bhavambai andin exchange for the
lands at Chinchwad and also having regard to the benefit he
had derved from the act of his natural father 1 giving him in
adoption 1mto a well to do famly, Nana Mahara) conveyed by
sway of gift the lands in the deed (exhibit 55) to the appellant,
us natural brother

The tr t under these t , amounts to a mere
gift It was urged before us that 1t was supported by
consideration, because of the payment of Re 8000 made by
Chimna Mahara) to Bhavamba for the benefit of Nona Mahara),
that 15 to say to mduce her to adopt the latter as het son  The
amount, 1t 1s said, was paid by Chimna Mahats) by borrowing,
Nann Mahara) was then still the son of Chimna Maharaj and as
such 1t was his pious duty to pay his fathers debt

But the payment to Bavambar was vitiated by the fact that it
was m tho nature of a bribe and as such was allegal, according
to Hindu Law

When a Hindu gives his boy 1 adoption, lus act 15, according
to the Hindu Shastras, in the nature of a sacred gift, voluntanly
made It 13 on that sccount that Manu requires the gift to be
% confirmed by pouring water” [Vyavahar Mayukha Mandll’s
Ldition, page 50] A daughter gsven an marnage, which 1s called
Ranyadana,and ason giten 10 adoption, which 13 ealled putradana,
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sland m tlns respect on the <ame footing  Both are gifts for
rehigious and secular pmposes Both nets are attended ly
religious ceremontes, both require ,geesng and faking A bov
1s adopted by 2 sonless Hindu for perpetuating lus Iime, paymg
off Ins due. to. his ancestors, keeping up his name, and securing
for hun and Ins ancestors a place m hemen These are cacred
purposes, accordirg to the Hindu Shnstms Tt 15 not by the
mcre birth and evistence of a son thnt these purposes are
fultilled  As Vynaneshwaia pomts out 10 $he Mitakshara 1m the
chapter on “ Rituals,” the son must be ‘ w ell beliaved ¥, of
good quatities  That apphes to the adopted <on equally, because
he tales the place of 4 born son, nnd he has o be “n reflection ™
of the latter  Where on 2 Hindu’s death the adoption 13 mado
by s widow, 1t must be made by her, without any coereion,
fiee from any corrapt motive and with n eye solely to the
fitness of the boy to be ndopted to fulfil the rclmous and secular
duttes bmdmﬂ' on ason Thatobjects hLeI; to be frustrated,
if <he 15 induced to adopt a boy out of greed for money and
pecumary  benefit 1o herself  If she 15 so induced, the
money paad to let 1s 4 buibe, which 1s condemued by all Swrift
wuters as an 1llegal payment  Naiada, for instance, says that
what has be.n grven as a bube 19 “declared as not given
{orvoid)”  And he lays down that ““ uidocka (or bribe), which 1s
promised to be .aven for the accomphishment of any olject,
<hould notbe given, even if that object be accomplished  But of
1t has ahieady been actually grven, 1t should be restored by force,
and a fine equal to eleven tunes (its value) should be mnflicted
according to the followers of Gaiga ™ {The Vyavahaua Mayuhha,
Mandhh’s Ldition pages 128 and 12¢]  Vynaneshwara n lus
chapter on “the Resumption of Gifts” i the 3hitahshura,
quotes Narada to the same cffect, and dcfines a “bribo
(ntdocka) to mean*sometbing pard to a pereon bound to do an
act with the object of removin,, an obstacle to the performance
of hus duty’ Judged by this defimtion, the pavment of
Rs § 000 to Bhayambat was a bribe At the date of fhe payinent
she had alrendy bound Lerself to adopt Nana Maharay, and the
pavment was male to mduce her to do what she had alread)y
been under an obligation to perform
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The payment of Rs 8,000, illegal 1n 1ts 1uception, may have
been made by Chimna Maharay aftet borsowing the amount
from thud pacties But even regarded as a debt contiacted by
him, 1t could not bind his sons because it was contiacted for an
1llegal purpose, which wes 1ts piyment 2 a bube Tutthe,
Nana Maharay by his adoption had ecased to be Chimna Maharajs
son ab the dat. of lus gift to the appellant and ws under no
prous obligation to <atisfy Clumna Maharay’s debts

Nana Maharay’s deed of gift was, 1b1s wmged, supported by
valnable considertion, because 16 was to his natural brother out
of love and aftection, 1n cousideration of the benefit conferied by
s natural father by giving lnm 1 adoption, and in exchange
for the lands at Chineliwad  But the question 1s whether such
a deed 1elating to joint wncestral property binds the sons of ats
evecutant, who, according to Hindu Law tool a vested intercst
m 1t by bieth A Hindu father 1s not competent to mahe a gift
of such propexty, if 16 ts 1mmmos eable and 15 joint ancestral estate
Citing certmn texts Viynaneshwaia says that the passages
quoted by lm "iorbid 4 gidt of immoyeable property through
favour, they both ielate to immoyeables which have deseended
fiom the paternal grandfather” [The Mit, Ch I, scc 1,
pl 21]

Ceitan texts of Ilindu Law havc been rehied upon by Mr Rao,
for the appellant, showing that a gift once made cannot be resum
ed,af 1b1s to ¢ a benefactor,” (Colebrooke’s g, Vol I,p 419),
orto n father, (Ghose’s Hindu Lnw 2nd Edn} p 736 and p 748)
These texts apply as between the donor and the donee and rulate
to property which 1t was competent for the donor to give anay
They cannot affcet the jowt ancestial estate of n Hndu and
lus sons  Their nghts and habilities are overned by speeial
tests dealwg with that estate, and such of these special teats
as 1date to pifts form exceplions to the general tests on the
subject

i the transiction evidenced by the deed (exiubat 55) 1 to b
12garded as one supported by valuable consideration on account
of the exchang. of lands conveyed by it for the lands at

181

1510

burr
SITARAM
Daxolr

°
Smrr
Ilantman
Yanorr



162

110

Sagt
SUTARAM
Parprr

v
8nri
Harmaz

lazpir

1910
Seplemler 27

THE INDIAN LAW RLPORTS [VOL XXV

Chmchwad, given to Chimna Maharay by Bhasambu on the day
that she adopted Nana Maharay 3t could only amount to a sale of
the property But a Hindu father 1s not competent to sell jomt
ancestral property to the detriment of his sons, except foran
antecedent debt, which had been contracted for a purpose neither
illegal nor immoral In the present case, there was no debt at
all,1n fact, even if there had been an sntecedent debt of Chimna
Maharay, Nana Maharay had ceased to be his son legally hable
For these reasons the ducree appealed from must be confirmed
with costs

HraroN, J —I concur

Decree confirmed
nr

APPELLATE CIVIL

Before Mr Justrce Butchelor and Mr Justice Rao

RANCHODLAL VANDRAVANDAS PATVARL unp anoruezn (0BIGINAL
Derenpants) ArPELLANTS v Tue SECRETARY or STATE :or INDIA
1\ COUNCIL (oz1ainal PLAIRTIPFS) IEsPoNDEVTS *

T vudence Act (I of 1872) se tion 115—Etoppel—dequiescence ~Dolh
parties cqually conversant cith true stats of fu ts— Vague allegatyms—Real
contruversy Lo be ascertained by the Jud e
Whero partis mako vague and loose allegations it 1s slways easentul ta the

correet d termination of tho suit that tho real controversy between {hom should

10 asc rtatned by the Judge by questiomng therr 1,sl adviscrs as to what

14 exactly thest position n the matter
Whero both parties to & swit are oqually conversont with the troe state of

facts, 1t 19 nbaurd to refer to the doctrine of estopp !

In the year 1871 Government granted to the defundants prodecswor fn titl

n certain plot of land mtuato at Dhandbuka, The grint espnasly statod that a

ntezp of land belonging to Goy ernmont was the southern boundary of the plot

rofranted. This statement wos repested 1n o worlyg-deed cxocuted by the

® First Appest how 1€ of 1000
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defendants predeccssor m title to the defendants themselves 1 the year 1893 1910

Tn the yenr 1895 the defendants purohased the s2id plot anl encrovehed on the pocrr rn
strip by extending their bmlding on 1t Therenpoa the Secratary of State for Vaxora
Inda 1n Couneil brought = suit against them to recover possession of tho strp  TANDAY
after g the dofendant The smip was hrought i the

year 1908 Tho defendants plea was that they were in possession and enjoy Exm;l::l;iry
ment for a long time and quently there was acq and estoppel on P STATE
the part of the officers of Go and Dhandhuky Mumeipality and they  wor Inorg

wished to Jead evidence to prove therr plea
Held that the defundants title deeds havin,, brought to their knowledge the
title of the Government the doctrines of estoppel and ncquieseence weia not
applieable, and the smit was goveined by ixty years himtation, the Government
‘beng o party toat
First Appeal from the decision ot Dayaram Gidumal, District
Judge of Ahmedabad in origmal Smt No 108 of 1908

Suit by the Secretary of State for India in Council to recover
possession of a Nivelt (small strip of land) 63 feet 1n length and
2 feet 1n breadth, for removnl of defendants’ encrorchment and
for a permanent 1njunction

The whole plot of land including the Naveh was at one time
the property of Government A portion of the plot to the north
of the Navel was sold by Government to the defendants pre
decessor mn tatle 1o the jear 1871 and another portion to the
south to one Dullabh Damodai, the predecessor n title of
Harpvandas 1n 1862 The sale deed pasced by Government to
the defendants’ predecessor recited that the Naveli was the
southern boundary of the portion purchased by im from
Government Similarly the Naveli was described u9the northern
boundary of the portion purchased by Dullabh Damodar, pre
decessar of Harjivandas In the vear 1893 the defendants”
predecessor 1n title passed a mortgage deed 1o the defendants
whch stated that the Naveli was the southern boundary of the
mortgaged property  Harjivandas bmlt o Dharmshéla on the
sato purchased by him from the said Dullabh Damodar and one
Bapup Jagannath was the trustes 1n possession of the sad
Dharmshdls The defendants purchaced their land from their
predecessor in tho year 1885 and thereafter they encroached on
the Naveh by extending their building on 1t Henea the smt

which was filed in the year 1908 /
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The defendants set up their ownership but the allegatior
made by them 1n their written sta*ements bemng very vague an
loose, the District Judge questioned their pleaders to determu
the real pomt 1nvolved m the erse and 1ased the followmn
1s5ue —

ITas tho Government ntentionilly eused or pernitted defendants and th
predece sore to believe that the Jind was thewrs and to act upon such hehef #

The Judge found on the sard 1ssue 1 the negative and awarde
the pluntiff’s claun  Iis reasons wete a3 follows —

But wheie 13 ths estoppal 1n the ersc® The Crown males ifs meany
qute clear in 1ts grant Tt bas slways heen the practico of cvery enlighten
Government when selling land 1n lots o provide forlight and mir and for ea
access  The rules framed under scetion 214 of the Bombay Land Pevent
Code on the subject of bmlding sites contain clear provisions on the subjec
In this partienlar case ¢ overnment sold two plots and reserved a sprcs @ fec
broad between them The dofendants predecessors wero expiessly told s
The dofandants 3f they read the onginal grant must have seen ¢ once tha
that place was reseaved and was not incloded within those boundaries Dae
3t lie 1n therr mouths fo eay that they attached no importance to their own title
deed® Js the Government after mahing ifs meaming quite ¢ ear mn the grant
‘bound to go on telhng every grintee about the terms of the written grant anc
about their meammng #  Aro its ofiicers to attend to such mmute matters as th
ucer of Navelts 2 feet broad Ly peighbonnng house ownersr It 1s beenus
Government caunot well prevent encronchments on such small pieces of land ant
‘Vbecause thewr funct are wu that the 1 period of 6O years
13 allowed to the Crown  Its acqmiescence fora shorter period doos not Dar its
smt (see 27 Bom at page o32 where the authonttes are quoted) IIad
defendants plerded adscrse possession for 59 years 11 months and 29 davs
they would not liive sneccaded  Their poss ssion being not #o lou,, they bune
not sct up the plea of advere posscesion  But whose case would be the barndor
of the two—that of a man who was actually 1 possession for neatly €0 years
and w1s then dispos essed or that of a man who knew what the Gorernment
1iad granted to him encreacked on what was not iy own for alout 45 years
and bewng umabl to show possession for (0 years mas disposuased® The
dufendants e of estoppel fna been put forwand enly beearss the hmltation
of €0 gers protects the Governmnent

Tt has been lad down by the Triey Couned (seo u W R P € 61 that

tho acts of u Gorernment officer Linl tho Gorernment only when Le iy aeting
1n the AL charge of a cortamn daty within tho lumita of hus eutbanty, or,af he
excond that authorlty when the Governm ot i factor n Juw directly or Ly
frap 1eaticn matifies the excer® Had st been alleged by the defenlants (hat
nfter aceing the ongpieal grant they had gone to the Collector or the Co 1
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nussioner and beon told that tho grant, though 1t reserved the 2 feet, meant
that the 2 fiet were the d would the Go have been bound
by such a statement® X doubt very much  The Collector or the Commassioner
would be held, I think to have exceeded their authority 1n ascribing a moining
to the words of Government which thoss words plainly did not bear at alt
The defondants however donot eay that any statement was mada to them by
any of the oficers of Government to the cffoct that the Navelr was the defend
ants It 1s not even alle ed that the Government land regsters of survey
records were allowed to be exvmun 4 by the d fendants or their predecessors
or that copies were taken of the entres and those entries were misleading
Had such copies been takon they would have been produced with the documents
put 1n by the defendants

* * * * * .

Now I thinh this brief Iustory of the case proves that the defendants did
not know thetr own xind ether when they putin thetr wntten statoment or
when the wssues we e framed or amended-—or even when they came to argue
tho case  There Las been continual see sawing— *The land was sold to us
by Government

“The land was mnot old to us—it was 1eserved—but Governmont hue
tentionally permitted us to beheve that the land 15 cursand to act on that
beliet

The land has been considered by Government appurtenant to our tenement
“Section 1o of the Enidence Act docs not apply and wa relv upon other facts
constitutang estoppel scction 11u not being exlisustne

These various statements hirdly indicats a Delief even on the d.fendants’
part that Government have misled them to thar prejudice Had they been
roally misled they would have spokon with no wncertun voice on the pornt

There 1s slso another confusion in the defendants mind. Tho ~ets and
omssions of the Dhandhuka Municipality aro not the ncts aud omlssions of
Government  Nutico to that Mumetpality 18 notnotice to Government  Notico
to Bapuyt who 18 merely an attorney of Government for this emtand who was
never an attorney of Government beforo 1s not netice to Government

The truth 1s defendants have had the misfortune to be hauled up before the
GO years period and they aro dowg their best to wriggle o1* of that unpleasant
sitnation by means of plea of estoppel  Thewr main complant really 28
#TWhy did not the Government sue us earher  To that tho Government
reply *We bad (0 yeurs They chargo Government with neghgenco but
they forget their ovn neghgencs 1n not examining the original title-deed

The dofendants appealed
D A Rhareand M K Mekta for the appellants (defendants)

Cogayt, with @ & Thal ore, for the responlent (plamtiff)
LR YT
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BarcHELOR, § —This 15 an appeal agamst o decree made by
the Distriet Judge of Ahmedabad 1n favour of the plamtff the
Secretary of State for India 1n Counerl

The swit was filed to recover possession of a small sirip of land
about 68 fect long and about 2 feet broad with a Naveh or
passage which ran between the defendants’ properties on the
north and the Dharmsh4la, of which one Bapuj: Jagannath was
the trustec in possession, to the south Although the nominal
plamnbift 1s thus the Secretary of State for India 1n Counail, the
real plamntiff who 1s substantially nterested in the fate of the
suit 13 Bapuji the trustee 1n possession of the Dharmshila

The plamntiff claimed to recover possesston of this strp of land
after removing from 1t certan encronchments made on 1t by the
defendants’ bwmldings

Great difficulty was experierced 1n the Court below 1n ascer
taiming the real ground upon which the defendants sought to
meet the plaintiff’s case They began by setting up therr own
title, then they abandomed this ground nndin lieu of 1t relied
upon certatn allegations as to acq ond estoppel on the
part of the servants of the plaintiff  Their allegations honever
upon this head were so vague and loose that the learned District
Judge found 1t necessary to question their legal adviser as to
what exactly his position was 1o this matter

As this action of the District Judge has been subjected tosome
little eriticism here, we take occasion to sny that 1n our opinion
that action was not only justifiable but laudable It was essental
to the correct determination of this suit, as1t always 15 essental,
that thereal controyersy betw een the parties should be ascertamed
Ly tholearned Judge  After giving the pleader timo to conaider
his attitude, the Judgo ashed him to explamn clearly what he
meant by saving that tho swt was barred by estoppel and
acquiescence  Lxhibat, 38 records the pleader’s answer in {all
and from 3t we extract the following sentences * Tho landas
not entered 1n the Gosernment records m any of the land
registers relating to the town of Dhandhuka The land has been
1 our possession anl enjoyment for the Iast more than 48 y ears
Wo built on the land nfter recetssng permission from the Mum
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cipality m 1595 All the Government Officers at Dhandhuka
are aware of the fact that we buwlt at Dhandhuka The building
was mspected from time to time by Mumepal Officers when
1t was being erected and they have made reports to that cffect
In various maps made by the ovder of the Mumeipality and by
the orders of the Revenue Authoritics, the land has been shown
as ours, and the Commussioner aud the Government have also
decided that they cannot eject us  They have not smd 1n those
orders that the land 1s ours ”

Upon consideration of the pleadings supplemented by the
statement given by both pleaders from one of which the
foregoing passage 16 extracted, the learned District Judge eame
to the conclusion that the defendants had made no case to
entitle them to go into evidence inasmuch as their own hitle
deeds informed themn of the fact that the ownership of the
disputed strip of land was with the Government and the Govern-
ment had G0 years’ period of hmitatiwn within which to
assert 1ts rights

The defendants now appeal here contending that the learned
Judge was wrong in shutting them out from the possibility of
leadmng evidence and they urge that, whether they are able or
not to establish the proposition for which they contend, they
ought at least to be provided with full opportunity of doing so

Tt scems to us, however, that the Distriet Judge was nght n
the view which he took of the case  The defendants’ own title
deed 19 exhibit 61, which we have read and which 1n plam
terms sets out that the strip of land 1n st 1s the property of the
Government The defendants must be tal en to be acquainted
with their hitle deed which1s dated 1871, and 1n consequence to br
aware that the Government 1s the owner of thisland  The same
statement, morcover, 1s made also 1 exhibit 81, the title-deed of
Bapuy, and alson C‘hlblt 29, the mortgage deed, exccuted 1n1893
by the defend ts! p s to the defendants th Iy es

With these stnlemonts of the Government’s title brought to
the defendants’ hnowledge by these deeds, 1t scems to us that
the ground for 1nvohing such doctrines as estoppel and aequi.
escence 1s cut awsy from under the defendants’ feet
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As appears from the language of section 115 of tle Evidencs
Act atself and as was observed by Sir Charles Tarran in Honapu
v Narsapa® ¢ when both parties are equally consersant with
the true state of the facts, 16 1s absurd to refer to the doctrine of
cstoppel »?

Reference may also be made with adsantage to what was sud
by the Privy Council in Bews Ram v Kundan LalQ) where
their Liordshups regretted that  loose and 1nadequate statement
of the rule of equity had obtained currency in the lower Courts
They go on to explain that “the proposition of acquiescence if
1t were supplemented, might possibly be made to apply to the caso
where the owner of land sces another person erecting buildings
upon 1t, and Lnowing that such other person 1s under the mistaken
belief that the land 1s hus own property, purposely abstans from
interference, with the view of claiming the building when b 13
erected ”?

"The same propositions wero also considered at length by Lord
Cranworth 1n Ramsder v Dysor®  Iis Lordship says « Bat 1t
will be obseryed that to rase such an equity two things are
roquired, first, that the person evpending the money supposes
himsclf to be bwlding on his own land, and, sccondly, that the
real owner at the time of the expenditure hnows that the land
Lelongs to lum and not to the person expending the money 1n
the belief that le 1s the owner Tor if a stranger bulds on
my Jand hnowing 1t to bo mine, theie 1s no prneiplo of equitv
whieh would prevent my claumng the Jand with the benefit of
all the expenditure made on 1t There would be nothing i my
conduet, sctive or passive, malang 1t mequitable 1n wo to asserd
my legal rights””  And o such o case as we havo here, where
the buillding was done with the knowledge that the land belong
¢d to another, there, hig Lordship rays of the Lwmlder, “Ile
Knew tho extent of lus interest, and 1t was lus folly to oxpend
money upon g title which he hnew would or rught sooun como
toan end ”

) (1 7% 23 Dem. 408 at 400 91 (1850) 28 AIL 496 3¢ 02,
O (IS6H) 1F and1 A C I9at 1
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e are of opmion, as the learned Judge blow was of opmion,
that the cise before us 1s aptly desenbed in the foregoing
passages , in other words, that 1t 18 & case where the defendants,
bemng perfectly aware that the land mn smt was the property of
the Government and that they, the defendants, had no nghts
over 1t beyond certain ensements encroached upon 1t in the hopo
that their encroichment upon this small nconspicuous stesp of
land might escape the notice of the agents of the plantiff i the
town of Dhandhuba  In fact 1t would scem to hase exeaped
their notice for a period of 13 years, but the Government have

2 period of 60 jears under the law of hmitation and there 15 no
question that the smit 1s1n time

W e would obserse also that aceepting the case a8 put by the
defendants’ pleader 1n the words wiich we lave eited, wo thint
that 1t makes no cse for the admission of evilence The
Secretary of State 15 1n no way concerned with anythung which
may have beep done by the Mumeipality or the officers of the
Mumeip hty It cannot in the circumstances of tlus ease assist
the defendants 3f in certain maps of the Revenue Authorities
made by those Authoritics for their own gwidance, this strip of
land 15 1maccurately described

As to the assertion that the Commissioner and the Government
have decided that they cannot eject the defendants, that is
obviously beside the mark  Tor, the Commssioner’s order
referred to1s exhibit 30, and all that that Officer decided 1
that the contending parties, that 13 to say, Bapujt and the
defendants would be wise to decide therr difference by a Civil
Smt, ond m the wmeanwhile that it was unnecessary for Govern
ment to hght the battle of tho Dharmshala, and gll that the
Government did was to approve and confirm this very non.

ttal order of the C

Upon the whole, therefore, we aro of opinion that the ease
made by the defendants themsolves put them out of Court and
that the learned Judge was nght 1n so deaiding and 1n refusing
to allow them to give evidenco which could lead nowhere and
serve no useful purpose
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We, therefore, dismiss tlus appeal with costs confirming the
decree with this vanation that instead of possession being
anarded for the usage mentioned 1n paragraph 2 of the plamt,
possession will be awarded subject only to the easements exwsting
over the land i favour of defendants as owners of the northem
premises

Decrec varred
G B R

APPELLATE CIVIL

Before My Justico Batchelor and My Justice Rao

KISHANDAS SHIVRAM MARWADI Pranvmizr ¢ NAMA
RAMA VIR Derexpant*

Compromise—Decrec 1n terms of the compromue—Adpplicatsen for decree=
Terms of the compromuse oppoted fo law—Fublsc policy—Inslalmenis—
Default—Poyment of whole sum—Deklhan Agrieultursste Relief Aet
(X VIT of 1879), section 15B elause () +
A swib brought aganst an sgricltaret defendsut to recover money by salo

of gaged property was d on the terms that the defendant should

pay the amount 1n equal anveal instalments and that on failure to pay any two

¢ €inad Peferenco Do 8 of 1910

+ The Dekkban Agricultonsts Telief Act [\VII of 1879), scction 10D runs s
follows —

(1) The Court ray in itsditerctio nan passing a decrco for relumption fereclosare
or sale In any soit of the deseriptions mentioncd in section B, clanse {y) of clanse {}
or in the courss of any prorecdings under a decr o for redemptfon foreclosure or sal
yassed 10 any such sust whether before or after this Act comesin'o foree durret that
any amonnt payab ¢ by tho mortgagor ander that deerco shall bo yayabo in soch
justalments oa such dates and on such terma as tothe payment of Interest and where
the il a3 to the appropriation of the profits a1d accourtir~
therefore as it thinks fit.

") 1fa sum payable under any  such dircetion o not puld when due the Court
aliall except fur reasons to bo recorded by 1t in writing Instead of wmallngan order
for the sale of Lhe entire property mertgaged or for forec eure, ¢. fer the sale cf such
vorion only of the property ax It may thluk recosary for the reabizatlen of that
aum
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nstalments the plantiff skould be at liberty to reslise the whole of the balance
by sale of the entiro mortgaged yroperty through ke Court The compromise
was brought before th Court with a view to obtam a decree inatsterms  The
defendant when examined by the Court agreed tobe bound by 1ts terms which
were explaned to him  The Subordinate Judge however felt doubt as to the
validity of the compromuse and referred for opmion the followmg two
questions to the High Conrt (1} whether the compromise waslawfnl although
1t previded thatin default of the pnyment of two mstalmonts the plamntiff
should reahze the whole balance due by sale of the entire mortgaged praperty,
such provision baving beon opposed to seetion 15B, clause (2) of the Debkhan
Agnenlturists Relief Act 1879 and (2) whether the Court was bound {0 pass
a deeree on a compromise of this charaoter

Jleld that the term ¢ that in defanlt of payment of two mnstalments the
whole mortgaged property shall be liable to sale was contrary to puble
poltey s declared 1n section 10B ¢lause (2) of the Deklhan Agrmeultunsts
Reliof Act 187) and that th refote 1t was not computent to the Court to prss
a decree which would be 1n confliet with the statutory provisien

Hell further, that the mere fact that the defendant though apprised of the
terms of the compromise agresd to st did not 1nvest the Court with jurisdiction
{0 pass a decree to carry out the compromise

THIS was & eivil reference made by T B Kotwal, Subordimate
Judge of Talegaon and Sasvad

The plamtiff institated a swt agawst the defendant, who was
an agriculturist, to recover the money due on o mortgage executed
by the latter During the pendency of the suit, the parties
settled their differcnces and arrived at a compromise, the terms
of which were as follows —

Defendant should pay Rs 100 as claimed and costs and the full fees of the
pleader v2z, Rs 10 1n the Filgun of Shake 1831 and yearly Re 10 m each
Future F{lgun and the mstalment should be pmd tall the whele sum was pnd
off If defendant makes defaultin priyment of any two mstalments plantif
should realize the whole sum by sale of the property described in the plant
through the Court’

The above compromise was presented to the Court fora decree
to be passed mn its terms  The defendant was examined by the
Court and the terms of the compromise were explained to him
Ho then agreed to be bound by those terms The Subordinate
Judge, however, fel* doubt as to his competence fo pass a decreo
m terms of the compromse, and referred the following two
questions to the High Court for opiion —
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1 Tsthe above agreement or compromiso lanfn! which prorides fhat 1
defunlt of two nstalments the plambiff should roalizs the whole balunes dus
by sale of the property 1t bemg contrary to the provistons of section 15B () of
the Dehkban Agnculturists Rehef Act, as conshued 1n PandRanmath v
Shankar, 8 Bombay I R page 488

2 Is thoabove case to bo applied only to decrocs passed by the Court or
“ls0 to comprom es or consent decrees based on compromuses or Lo agreements
filed under section 41 of the Dekkhan Agnicultunsts Rehief Act?

On the questions referred the opimon of the Subordnate Jad,¢
was 1n the negative  His reasons for the opimon were exprcssed
as follows -

¢The yrdgment of FARRaN,€ J,m I L R 22 Bombay 238 shows that when
a compromise 15 brought withm the provisions of the Dekkhan dem—
turnists Reliof Act 1t would be governed by that Act  The particular er,
not fall unaer the Act Thecasein I L R 26 Mad 31 shows thatr
the compromi e as recorded by exhibit 15 the Court will disregarc \fA
8o far s they are contrary to the Dekbhan Agriculturists’ Relief &
etrued by the Bombay High Court So far ssa decreo embod: ¢
torms of 2 compromise 1t 1s inoperativo and wall not bo enforcec” deette
would have no junsdiction to pass a decree on a ecompromise {almenti—
lawfol O XNIIIr3 A Judgodwregarding the raling of the Febe 4
40 which he 13 subordinate would be acting contrary fo law and hus
& caso would be open to revision by the High Conrt under scctiork: by sale
I L P 25Al 509523, 524, TT. I 17 Mad 420 i tho aborvo fishenld
13 correet the compromise becomes unlawful being opposed to the corfany two
of seotion 151 (2) of the Dehhbhan Agmeultunsts I chof Act and
ghould rot pass a decrco onit  Rama v Ramchand, Printed Judgmo!
page 456 \s an argumont in frvour of supporting the compromuse o
out th maxim quilidet potest renunciarejurs pro ss sntroducto maybor
1 onvone may, 1t hus pleasure renoenco the benefit of & stiprlation o
night trodaced entirely 10 Ius own favour  Brooms Logal Maxims
pp 53110637, I L B 27 Bombay, page 10 Tho ouly doubt 1s \vbeﬂ.b s
agrienlturists caso wotld como nnder the proviso to the rule st oat ttat
637 Tho maxum 13 1pappliesble 1f an agriculturist entors ntonn o, "y
£ the ono noted above by which he 13 deprived of that protee{lz=® 1 r
by tho Dekhnan Agricultarists DPelief Act ho 13 absolutely ot 3a%
L LR 26 Bombay 2,2 £ 5 at 2.8, 2,03t Is remarked that Jooking %\
poliey of the Ac and its avowed intention to afford relief to o tebted \4
culturiss wo think that no obs acle should bo glsced in the way of mali’D
1ts rumedies as wido reaching as possible ’

Another argument advanced jn favour of

from the great bardsbip and inconveaience

the eompromiss it Oa¢ BhisMg
as & result of the relin, in
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should pay Rs 100 as clamed and costs, namely, Rs 10
Félgun of Shake 1831 and yearly Rs 10:n each future Félgun
and so on until the whole sum was paid off, 1f defendant should
mahe default 1n payment of any two instalments, then it was
provided that the plamtiff should realize the whole sum by sak
of the entire mortgaged property through the Court

The defendant admitted the assignment deed produced by
the plamtiff  The parties prayed for a decree to be passed 1n
terms of this compromise, and the defendant, on being examened
by the Court and on the terms of the compromise bemg explan
ed to him, agreed to be bound by 1t

Thereupon the learned Subordinate Judge refers to us two
questions, (1) whether the aforesmid compromise 1s lawful
although 1t provides that in default of the payment of two
nstalments the plamntiff should realize the whole balance due by
sale of the entwre mortgaged property, such provision bemg
opposed to section 15B, clause (2) ofthe DehLhhan Agricultunsts’
Relief Act, and (2) whether the Court was bound to pass & decree
on a compromise of this character

The Subordinate Judge thought that both questions should
be answered 1n the negative, and we are of the same opmion

A compromise 13 merely an agreement between tho parties
to settle an existing dispute and if 1t 13 to be enforceable mn
law 1t must not econtan a term opposed fo public polic, see
Lalskmanaswam: DNasdu \  Rangamma®  Here the term
“that 1 default of payment of tno instalments the whole
mortgaged property shall be hable to salo” 1s contrary topublic
poliey, for the public policy upon this point s declared 1n <cction
158 (2) of tho Act which enacts that in such circumstances
not the whole mortgaged property but enly such part of it as
may Lo necessary for the realization of the overdue mstalments
shall be linble to «ale

Ve think, thercfore, that it 1s not competent to the Court to
pase o deeree winch would be in conflict with a clear provision
of the Statute and we are supported in this view by the deeision
in Jarra valad Iava Dheren 1 imekand valod Fulchand®

M (1°02) 26 Mad 31 [XNEDE A
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Wo are of opmion, morcover, that the mure fact, that the
defendant though apprised of the terms of the compromise
agreed to 16, does not mvest the Court with junsdiction to pass
a decree to cairy out such a compromise It must be observed
that the only knowledge which appears to have been brought
home to the defendant 1s a knowledge of the terms of the com
pronuse, nob « 1 nowledge of his legal posttion under the speer
ally favourable D.kkhan Agriculturists” Relief Act That 1s
mmportant 1n connection with section 12 of the Act which deals
with admissions by the debtor, and requives the Court to be
satisfied before giving effect to cuch admissions, that they wero
made with the full knowledge of the debtor’s legal nghis as
agunst the ereditor  This section and section 18 scom to us to
ndieate that the ol ject of the Act was to place the defendant-
agriculturists’ nterests rather 1n the hands of the Court for
protection than to trust them to the hands of the defendant
himself

And section 44 may be referred to for gmdance as to the manner
1 which the Court recerving an agreement should serutimze 1t
The section declares that before accepting such an agreement
the Court must be of opmion that 1t 13 a legal and equitable
agreement, a deseription which we think eannot be appled to
compiromse which 1s i direct variance with the provisions of
section 15B (2) of the Act

The case of Pirgyz v Ganapafr™ 1snot n pomt, for the
compromise which was there allowed was not alleged to contan
any term in conflict with the Statute

For these reasons therefore we answer 1o the negative both

the questions which have been referred to us

Order accordsngly
rre

m (1510 34 Bow LO°
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ORIGINAL CIVIL

Befire Sir Dasl Scott Kt Chvef Ju lice
In the catler of the Indian Arlitration Aet (IX of 1999)

TPIBHUWANDAS KALITANDAS GAJJAR PerrTiox:ER r
JIVANXCHAND LALLUBHAT avp Co, REspoSpEsTs.

TIndian Arlstration Act (IX of 1999),; sections 11 and 15— * Award —Cinid
Drocedrre Code (det T of 1908) sehedrle T, Order XXT rule 29

Anaward filed mn Court under section 11 cf the Indian Arbitration Ac
(I of 1899) 1s no*hing more than an award althotgh 1t 13 enforceabl. ss if
1t were a decree

Exceution of such 1 award cannot be staved onder Order XXT rule 29 of
the Civil Proceduro Code (dct ¥ of 1008)

PROCEEDINGS 1n chambers

The pefitioner aboy e named had been employ el by the respond
ents for some years, when certam disputes arose between them
and a reference was made to arbitration The respondents,
howey er, shortly afterwards filed a smt against the petitioner,
contending (infer alsa) that the agreement between them was
illegal and vo:d  Another smt, No 550 of 1900 was thereafter
filed against the petitioner and the respondents by Gulabchand
Munalal and Co for the taking of accounts of a partnership
shich had previously existed between the parties It was alleged
1n this swt (enfer alia) that the petitioner was Lable to refund to
the partnership assets a large sum which he had prewatarely
withdrawn

Esentualls a settlement nasarmied at between the pelibioner
and the respondents, and on 19th January 1910 an anard was
made 1n the arbitration ordering the respondents to pay to the
petitioner Rs 2,15,000 (Rs 1,00,000 on 25th January 1910,
ond the balance in monthly instalments of Rs 10,000), and &
consent deeree was pased 1n the st filed by the respondents.
The abos ¢ scttlement was without prejudice to the nghts of the
parties 1n St No 850 of 1909

Tn pursuance of the award the respondests duly paid sums
amounting to R 1 50,000, but made default in payment of the
instalinent due on 28th July 3910, claiming to retain tho talance



VOL XXXV] BOMBAY SDRICS

agamst the amount which the petitionor was himsell liable to bl
refupd 10 Swmt No 650 of 1909 Tmng:;
On Ist August 1910 the petit pphed for e under Fazin

section 15 of the Indian Arbsteation Act, aud on the same day the G‘:"
respondents paysmg Rs 10,000 1nto Coust, took out & summons 74!
sgamst him to show cause why execution should not be stayed

untl the final disposal of Swt No 850 of 1909

The summons was argued before Scott, C J, m chambers

Jardsne, acting Advocate General, appeared o show cause for
the pelifioner

Taleyarkhan appearcd for the respondents

Beotr, C 7 —On the 1st of August 1910 a summons was
obtaiued from the Sitting Judge 10 chamwbers headed ¢ In the
matter of the Arbitration between Professor Tnbhuwandas
XKalhandas Ga)jar and the firm of Messrs Jivanchand Lallubhm
and Co, and mn the matter of the Indimn Arbitretion Act I\
of 1899-—Professor Tbhuwandas Kalluandas Gajjar—Petitioner,
and Lollubhar Dharamchand and the other partners in Jivan
chand Lallubbar and Co ~Respondents, * calling on the abose
named petitioner 4o appear sud show cause, if any he hath, why
the execution of the award, dated the 19th January 1910, should
not be stayed until the final disposal of St No 850 of 1909,

The award of the 19th January 1910 was an award made
under the provisions of the Indian Arbatration Act IX of 1899,
whereby the firm of Jivanchand Lallubhai and Co were directed
to pay to Tubhuwandas K. Gapar the sum of Bs 2,15 000,
Rs 1,00,000 bewog payable at once and Rs 10000 every sab
sequent month At the time of the summons there stall remarned
payable by monthly instalments a sum of Rs 65,000 Upto
that time no steps had been tahen to obfan the assmstance of
the Court 1n =ccunsg the payment of the amount of the award
bub under tho provisions of the Indiin Arbitration Act tho
petitioner would be entitled to enforce the award asif it were
a deerce of the Court

On the strength of that provision in Bection 15 of the Indian
Arlitration Act the parbies agamst whom the award has been
mado contend that this Court, under Order XXI, rule 29 of the
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Cuuil Procedure Code, should stay the execution of tho award
until the disposal of Suit No 850 0f 1909 That 1 o sk filed by
Gulabchand Munalal agamst Kasturchand Daya, the firm of
Jivanchand Lallubhas and Co, the present respondents, and the
petitioner, T K Gayar, for the winding up of a partnership
which, 1t 15 said, the pehitioner was entitled to a share of profits,
although not liable for Tosses, and 13 liable to the partuership
for momies withdrawn to the extent of Rs 90,000

Now, such an order for stay can only be made by the
Court, 1f there 1s a smg pending on the pa-t of a person aganst
whom a decree has been passed, agamnst the holder of a deerce
of the Court It appears to me that the petitioner 13 not 8
holder of a decree of the Court, nor are the firm of Jivanchand
Lallubbar and Co persons agamst whom a decree has been
passed, for the award, to which the applicants sech to give the
forco of o decree, 15 nothing more than on anard, although it
18 enforceable 15 1f 1t were o dectee  TIn the words of Fletcher
Moulton, L J, used with 1 ference to section 12 of the Enght b
Arbitration Act of 1859, that section gives no power to turn
such an award mto o judgment It gives to the award the
same status ns & yudgment for the purpose of enforcement, but
1t leaves b what 1t was before, 11z, an award” Sce In rea
DanZruptey Notree®

The application 1s thercfore, n my opimon, msconcesseds
and 1t 13 unnecessary to discuss tho further queston which
might arise as to whether Smt No 850 by Gulabchand Munalsl
13 stech & st as 13 within tho contemplation of Order ANI, rule
23 of the Ciul Procedure Code, evensf we assume that tho
award 15 a deeree witlun the meaning of that rule

T, thercfore, discharge the summons with costs
Attorneys for pelitioner  Messrs Deknell, Merwwarys and lomer
Attorneys for opponents Me srs Tyalys, Doyabhar and Co
A Ml X
) [10071 1 K 4%
—————————e
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ORIGINAL CIVIL
DBefore Mr Justice Macleod
JEEWANBAI, Praintier, «+ MANORDAS LACHMONDAS
AND oTHErs DrFEADASTS *
Mortgage—J. t of mortgage—Appl of rule of damdupat.
Transfer of Property det (I of 185°) eection 2 (d) 4

The fact that the person entitled to sue on s mortgage happens by assign
ment to be o Parsee cannot affect the (Hindu) mortgagors nght to claim the
adsantage of the 1ulo of damdupat 1f 1t existed when tho mortgage was
entered 1nto

Tt 18 not proper to infer that because 1t has beun exprossly emacted that
notlung m Chapter II of the Transfer of Property Act (IV of 1882) gliall bo
deemed to affect anvy runle of Hindu Law the Legislature bas deprived a
Hindy mortgagor of the protection afforded hun by the rule of damdupat

The night of 2 mortgagee to sue for s principal and interest 13 a nght
ansing from & contract and must be taken to be made subject to the usages
and custors of the contracting parties

O~ 29th May 1890 Pandu Powshia mortgaged s interest in
certain 1mmoveable property at Dadar to Manekchand Hira
chand and Panachand Hirachand for Rs 1,000, and on 16th
July 1894 he mortgaged Iis mterest m ecrtan 1mmoveable
property ab Nargaum to Kashinath Vishyvanath for Rs 2000,
with a further charge at a later date for Re 1,000 In 1895 the
above mortgagees assigned then respective ntercsts under the
mortgages and further charge to one Girdbardas Ghanshamdas
who acted as the nommnee of Vithaldas Ramdas By a deed of
£8th June 1897, Vithaldas Ramdas mortgaged his interests in
the properties above mentioned and also another memoveable
property of which he was absolute owner, to B S Chothia to
secure the payment of Rs 1,30,000 balance due on certamn
trangactions between the parbies On 26th April 1900 he
esceuted a further charge 1 fasour of Chothia for Rs 82,500
Betw con 28th Juno 1807 and 26th Apnil 1900 Vithaldas Ramdas

* Sut No £020£19%
1 sad nothing 1 the second elspler of tlos Act slall te de med 8o
affcet any rule of iz u, Mubamradan or Boddl fat Law
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mede further morigages of hus own property above ment.szed
2nd of his interest 1n the property 2t Naugeom £ to I N
Tata and then to H A. Wadiz. Finallv, on 6.h October 1601,
Pandu Povshia created o further charge on his nterest ke
Nesgeum end Dedar properties i favour of Mescrs. Dik ut anl
Dhanjishaw, Soliertors, to secuze Rz 5000 dre for costs inenrred
1o cerfain smits

In October 1905 Chothia filed this smt to enforce payment of
the money due under the mortgages, and for foreclosure 1o
default of payment  On Chotha's death his widow Jeewanbst
vas substituted 1n hisplace, and when the smt came fo tral,
there were mn all 8 defendnnts The fint 3 were the legs!
representatives of Vithaldas Ramdas (the ongnal 1<t defendant),
the 4th and 5th (ongnal 2nd and 3rd) were the legal represen
tativesof J N Tata, and the 6th (ongnal 4th) was H A
Wadia, Messrs Dihshit and Dhanphaw (omgnal 5th) were
the 7th defendants, and Pande Powshia (oniginal 6th) was the
8th defendant  None of the first 6 defendants fil.d a wniten
stat t, and no object was made by the 4th, 5th or 6th
defendant to the plantiff’s taching bis further charge of 26th
Apnil 1900 on to his original mortgage-debt of 2Sth Jane 1897
The 7th and 8th defendants, howewir wemy both contentions
It vas contended by them that the i’ of dax Yupat apphed
and tbat thus the plamntiff coull 10t o ¢ 21 the way of
interest a sum greater than the prne pals T>» $th defendant
further pleaded that the mortganas had teer ¢ *uaed by fraud
and misrepresentation

Jardine,neting Ads ocate-General, With Jisagd and Dhandarkar
for the plamntiff

Desar, wath Thakore, for 2nd defendant

DBakadurys, with Tarachand, for Tth defendant

Shortt, with him Setalwad, for the Sth defendant

Mactrop, J —Onthe 20th May 1690 the Sth defendant mort-
g,a5ed huy anterest in certain property at Dadar to Manel chand
Mirachand and Panachand Ihirachand to sccure the repayment
of Rs 1,000 and nterest
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On the 16th July 1831 the 8th defendant mortgaged his
nterest 1n certamn property at Naigaum to Kashinath Vishvanath
to secure the repay ment of Rs 2,000 and interest

On 17th February 1895 a further charge for Rs 1,000 was
endorsed on the last mentioned mortgage

On the 20th July 1895 Manel chand Hirachand and Panachand
Hirachand assigued their interest m the mortgage of the Dadar
property to Girdhardas Ghanshamdas

On the 25th October 1895 hashmath Vishvanath also assigned
hus interest 1n tho mortgage and further charge on the Naigaum
property to Girdhardas Ghanshamdas

In these assignments Girdhardes acted as the nomnce of
Vithaldas Ramdas

On the 28th June 1897 Vithaldas Ramdas mortgaged his
nterests in the abovementioned mortgages and further charge
together with bis rights 1o certain other properties to Bomapju
Shapurp Chothia to secure the repayment of Rs 1,30,000 and
nterest, and on the 26th Apnl 1900 Vithaldas executed in
fasour of Chothia 2 further charge for Rs 82,500

The ongmal 5th defendants are sccond mortgagees of the 8th
defendant’s mtercst 1 the Dadar and Naigaum properiies

The original 2nd, 8rd and 4th defendants represented subse-
quent mortgagees by Vithaldas Ramdas and were interested in
redeeming the plantiff  After smt filed the plamntiff died, and
s widow and executrix was substituted in his place  Vithaldas
Ramdss also died, and the present defendants 1, 2 and 8 were
placed on the 1ecord as his heirs and legal representatives

The plantiff proyed that the then 5th and 6th defendants
should pay lnm Rs 17,397 9 0 duc on the mortgage and further
¢harge on the Dadar and Naigaum propertics and that the first
4 defendants shoull p3y lum the Bs 2,20,395-8 9 due on
the mortgage and fmther charge of the 2Sth June 1897 and
26th Apnl 1900, and 1n default for foreclosure or sale  The
plaintff has come to terms with those who now represent the
first 4 defendants Tho 8th defendant filud alughly contentious
written statement pleading rafer alta that the mortgages anl

B 13=7
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further charge of the Dadar and Naigaum properties had leea
obtamned 1n fraud of hum  When, honever, the time cawe for
the 8th defendant’s counsel to address the Court on the issues
raised by bim, counsel was no longer mn evidence and, after
waiting some fime, I had fo fimsh the hearng of the et
without him  In any event 1t was clear that any clam that
the Bth defendant mught have had to set aside these deeds oo
the ground alleged was time-barred  As regards the contention
that thero had been a misjoinder of causes of action and parbies
and that the suit was embarrassing against the Sth defendant,
1t 1s difficult to see how the plaintiff could have sued on the
mortgage of 1897 and further charge of 1900 without making
the oriminal mortgagor of the Dadar and Naigaum properties &
defendant It must be smid that he has not been 1n any way
prejudiced or embareassed

Then the only important question remammng was the one
raised by the now 7th defendant who was second mortgagee
of the Dadar and Naigaum propertics and so ntercsted 1n
redeeming them from the plantiff, namely, whether the rule
of damdupat should be apphed in caleulating the smount due
on the second mortgagees and further chargo above menbioned
Tt clearly applied to the mortgage of the 20th May 1830, and the
fact that the person entitled to suc on it happened by assign
ment to be a Parsce could not aflcet the mortgagor’s nght to
claim tho advantage of the rule, winch eertamnly existed when
the mortgage was entered mto

As regards the mortgnge of July 1894 and further charge of
Tebruary 1895, 1t has been argued for the plamntif that they were
exceuted after the Transfer of Property Act had been extended
to this Presidencey, and that therefore the rule of damdupal ean
no longer prevent a mortgagee from avathing hunself of Jus right
to recover lus principal and mnterest from n Hindu mortgagor
who has bound hunself to repay the same

By section 2 of tho Act in thoe termtones to which the Act
extends fer the time being the cnactments in the schedule to
the Act are repealed to the extent thercin mentioned and by
sub clause (4) nothing n the sccond chapter of the Act which
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refers to transfers of property by ach of parties shall be deemed
to affect any rule of Hindu, Mahomedan or Buddhist Law

From this 1t 15 contended that the provisions of Chapter IV
relating to mortgages of 1mmoveable property and charges and
of section 63 sn particular do affect the rule of damdupat
The point does no* scem to have amsen m any reporied case
It was certanly deeded 1 Sundmabm v Jagarant Bhikg®
that the rale of damdupat apphe | 1 all cases of mortgages as
between Hindu debtors and creditors execpt where o morigagee
m possession 18 arcountable for profits, but the mortgage then
before the Court was executed wn 186} before the Trausfer
of Property Act was passed, and there 1s nothing in the
report to indicate that any suggestion was made that the
extension of the Act t0 Bombay might affect the application of
the rule  Sittang as 2 Court of first instance, I do not thmk I
should be justified 1a holding that because 1t has been expressly
enacted that nothing 1o Coapter IT of the Act shall Lo deemed
to affect any rule of Hwdu Law 1t must be daduced thercfrom
that the Legislature has deprived 4 Hindu mortgagor of the
protection afforded to hum by the rule of damdupab before the
Act was extonded to Bombay A perusal of the provisions of
Chapter I of the Act will show how nccessary it was to
expressly enact that they should not affect any rule of Hindu
Law, but the nght of a mortgagee to sue for lus prineipal and
1nterest 15 a nght anising from a contract and must bo talen to
be made sugject to the usages and customs of the contracting
parties

T am therefore of opinion that the planbiff cannot recover 1o
the way of wterest on the mortgage and further charge of the
Nurgaum property a larger sum than the prine:pal amount due
on the sard mortgage and further charge

Plawntifl’s couusel stated 1 the course of the argument that
he had come to terms with the defendants 1 to 6 other than
defendant 8 who 1s dead, nnd certmn terms of conmsent were
handed nto the Court

G} (1909) 24 Bom 114,
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The plantfl, therefore, 13 entatled to an ordinary mortgage
decree wath costs, (2) as regards defendants 1 to 6, cther than
defendant 3, m accordance with those consent terms except 1n 0
far as they may be mconsistent with tlns judgment and escept
tha any application for o foreclosure and sale of the properties
m Schedule C must be mado hereafter by notice, and (2) as
regards defendant 8 1n accordance with this judgment  Defend
ant 7 can add lus costs to hus mortgage

Inberty to apply

Attorneys for the plantiff  Messts Pestongs, Rustin § Kolak

Attorneys for defcndants 1 and & Messrs Skamra , Menockeher
§ Ifiralal

Attorncys for defendant 7 Messes  Didshel, Dhanjsshak §
Soonderdas

Attorneys for dufendant 8 Messrs Swetham, Lyrne & Co

A Mol A

APPELL\ATL OIVIL

Defore Mr Ju tice Bat helor and Mr Justice L ro

1 ADHABAT wirc or RPISHNAJI RAVJID (ontatxsr Pranrrer) ¢
1 AMCHANDRY VISHNU s\p otirms (oriatnat DEFENDArs) I2
srospryTs  anp I AMCUANDI A VISHNU (ozicixar Drrrvpasr 1)
Arrritant ¢ RADHALAT wirz or hPISHANAJL RAVII (ontorwie
Pramviry), 1 rsvovpesy ¢

Dellkan Agricslturists Rehief 4t (VVIX of 15°)=Nyfe of an agn
enlturss~Stotus—=Suit 1y m rigagee o ve orer ponesnon—DPrager [ r
Faym 18 of yruncipol and wlereit at certnn ra‘e—Derree—l 3 ymen. o
principal and snterest—1I tyment of atercat af certain rate alt the primopal
13 doxbled—Contractual vl ation not supersaded ly the d cree—Redempiron
ourt— dceo ints

Lnlr the prove tony of the D Akhan Agueultamts Ielief Act {(\VII of
15 9) the wifo of an azvienlturss cannot clsim o Yo an apricolinnst

* Cross Sccend 4 pals “ot B*3 8.1 219 0£ 1703,
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A decree obtamed by s mortgagee 1 the year 1867 to recover possession
of the mortgaged property set out that the plantiff (mortgame) was suing
for posses.ton of the mortga, ed Ind with 2 prayer that until possession should
Lo delivered over or until the mort age money wis pmd off, interest shonld
be awarded at tho rate of 2 per cont per men em  The decree then oidercd
that the morigagar should pay to the plunufl {mortgiges) Rs 300 and
mierest, s 27 m respect of his eam  Until payment of the moneye or
until the prmeipal 1s doubled inter st shoald be paid at the rate of 2 per cent
per mensem from $0th July 1867 aad notil payment of the moneys the
land mortgaged which was asked for 1n tho swit shoukl be handed over

ding to 4nd the defendant should redcem the land by paying
.

tho plaiotiff s money ’

Subsequently the mortgagor having Lronght a smt for redemption and
nccounts it was contended that tho pluntifs ught to have accounts
taben from the mortgsge. 1o possession was lost by reason of tho afore md
decree

Held, that the terms of the docr o id not deprive the mortgagor of a right
to sccounts The decree did not suversele the contractnal relation ULut by
putting the mortgaeo 1nto possestion merely carried out the tarms of the con
tract which for the yest 1t pres rved and kept alive  Thete was no foreclosme
either in fact or 10 intention, and t was 1 hus capacity as mortgagee cntitled
by the contract to posscssion that he was put inte pos ession by tho sad
decree

Secovd Appeal from the decision of C Roper, District Judge
of Satara, varying the decree of D W Bhat, Subordinate Judge
of Tasgaum

Swt for redemption of mortgaged property and accounts

The lands 1 dispute ongmally belonged to one Vamnap
Govind, who mortgaged them to his ereditor Vishnu Trimbak
Paragype for Rs 300 under a mortgage deed, dated the 14th
July 1863 Subsequently both the mortgagor and mortgageo
having died, the mortgagee’s brother, Balkmshna, brought a
smt, No 797 of 1867, 1n the Comt of the Subordinate Judge of
Tasgaum aganst the mortgagor’s widow, Lakshmiba alias
Chandrabay, to recover p of the tgeged property
The plant 1 the said smt contamned the following prayer ——

Possession of the land described above may be awarded Until the
possession of the land 1s delivered or until the moneys are pud off interest at
be rate of rupees two per cent. per mensem, and (also) interest on the Court
costs may bo awarded in cash from tho defendant Iahsimibai elias
Chandrbay
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On the 28th September 1837 the Court passed a decree s
follons —

The defendant Vamnan Govind dec ased, (r preseted) by Ius widow
Taksligibas alias Chandrabay shonld pay to the plantt Bulhrishna prinespal
Rs 300 (three hundred) and interest Rs 27 1n respoct of hisehim  Ustil tho
yoyment of the moneys or until the prineipalis dxbled, snterest shoullbe
pad at the rate of 2 peresnt p r mensom from the 3)th of July 18,7 snd
until payment of the moneys ths mortgaged land having ths abore four
Loundtries which 18 asked for 1n ths suit shoull be hinded over scconling to

. tho ogreement  And the defendant should redeem the land by paping the

rluntil’s moneys The defendant do pay the Court costs smeurred by tho
plantaf as detailed below

Under the sud decree the mortgagee having r.cosered anl
continued 1o possession the plamntiff Ralhabar the daugh'er anl
heir of the mortgagor Vamnaj: Govind, brought the present smt
in the Court of the Subordinate Judge of Tasgaum agamnst the
mortgazee’s son Ramchandra Vishnu Paranjpe to redeem and
recover possesston of the property in suit, alleging that she was
an agriculiunst, that the profits of the property had sabsfied
the mortgage debt and that the defendant refused to render her
n teue and proper account of the mortgage transaction  Ram
chandra Vishnu Paramgpe was jouned as defendant 1, and tho
other defend bemngng sion as tenants under defendant 1,
they were Joined as defendants 2—5

Defondant 1 dented the plantilf's status as on agricnltursst
and contended snter alia that the amount dus to him under the
mortgage was Rs 1,033 4 11 1ncluding Rs 330, which ho had to
pay to o prior mortgagee for recorering possession

Defendant 2 did not tender a wnitten atatement

Defendant 3 was absent though duly servcd

Defendants 4 and 5 stated that they were tenants unler de
fendant 1 and that they would givo up possossson on the cxpiry
of the period of their tenancy

The Subordinate Jud,¢ found that the pluntif was not an
sgnculturist, that defen Jant 1 had recovered Ra 2,590 4 3asthe
incomo of the mortgaged property and that nothing was due to
hum on secount of the morigage transwction A deeree was,
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therefore, passed directing the pla gﬁhﬂ' R x‘ucmcﬁ possessmn b

without paying any thing to defendan ﬂ e

On appeal by defendant 1, the Dlahlct“}ﬂ({hﬁ]\;ﬁ)nﬁwlp‘ the
rulings m Nalu v Raghu®, Rambhat + Raﬂ"a“fﬂfﬁh Desi-
pande® and Tans Bagran v Iars bin Bhavam Dubal(” found
that defendant 1 was not lhable to render an account to the
plaintiff; who was bound to pay the sum due under tho decrce
i Sust No 797 of 1867, exlubat 38, before recosering possession
of the property 1n smt  The deerce of the Subordinate Judge
was, therefore, \arted by directing the plamtiff to recover
possession on payment, within two years, of Rs 627 to
defendant 1

The plamniiff and defendant 1 preferred cross sccond appeals,
No 823 and No 219 of 1903 respechisely
Malkanth Adtmaram for the appellant (plantiff) n Sccond

Appeal No 823 and respondent in Second Appeal No 219 of
1908 —

There are two pomts in the ease —(1) Whether the plamtiff,
bemng the wife of an agriculturist, can claim her husband’s
status, and (2) whether the decree of 1867 precludes an account
beiog taken from the mortgagee 1 possession

With respect to the first point we submit that tho plamtiff
18 an agnicuttunst under the terms of the Dckkhan Agricultur-
1sts” Relief Act, bang the wife of a person who 13 an agn
culturist  She kas got no independent source of income to hve

upon The wife of an agricultunst cannot but be an agn
cultunist  In the eye of the law, the husband and wife are
one person

As regards the second pomnt we submit that the first Court
tookh a correct view of the decrce, extitat 88 In that smi
the mortgagee merely asled for possession to which he was
entitled under the terms of the mortgage bond and the decreo
gave 1t to lnm  The relation that subuisted Detween the
mortgagor and mortgagee prior to the decree continued after
the decree with tius difference that under the decreo the

@ (834) 8 Bom 308 @ (1592) 16 Fom Go6

{8 (1887) 16 Bow © 9
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mortgnges got possession A mortgagee in possesston 15 hablo
to render account of the profits to the mortgagor —Datfalrags
Rayys v Anapy Ramehandra®, Sr Raja Papomma Roo v Sn
Tira Pratapa JI ¥ Ramchandra Razut), Pandw v Tithi®,
oand section 77 of the Transfer of Property Act Tho cases
relied on by the Jearned Distriet Judge are distinguishable

P P Kharefor therespondent (defendant 1) 1n Second Appes!
No 823 and appellant 1n Second Appeal No 219 of 1908 —

On a proper construction of the decree, exhibit 88, 1t will be
found that the view taken by the lower Court 1s the correct ona
and the mortgagee cannot, after a decreo on the mortgago has
been passed, be called upon to account In addition to the
cases cited 1n the Judgment of the lower Court wo rely on
Totys Vithoys v Bapu Balaps ond the unreported judgment
m Second Appeal No 568 of 1901, Jalalk Kreshna\ Nalka
The last unreported case 1s on all fours with the present one

With respect to our second appeal, No 219 of 1908, we
contend that the lower Court committed nn error 1n not award
ing us Re 380 which wo had to pay to a prior morigagec
for recoverng possession scction T4 of the Transfer of
Property Act

DareneLor, § —The plantiff sued as an agneultunst to
redeem o nortgage and to recoyer posscssion of the mortgaged
property on pay ment of any sum wluch the Court might find to
be still oning to the defendants, the representatises ol the
onginal mortgagee The mortgage was exccuted 1a 1863, and
the cum sccuted was Re 800 It was admutted that the
mortgagee went anto possession m 1857 under the decree of the
Court, and has since remauned an possession

The defendants denied that the plamntiff was an agrieulturist
within the meaning of the D.hhhan Agnculturists” Relif Aet
and clauned that Rs 1,038 4 11 were due on the mortgege,
including a sum of Ils 350 v Ll the mortgageo badtopay to prior
mortgngie bufore he could go inte possession under the decrce
of 1857

masard patd
© (1126 17381 240

o 19 Ba 140
) (1989 T Bomn, 32
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The Court of first mstance found that the plamtiff was not
n agricultunst, and that on accounts taken, the mortgagee had
Iready recetved Rs 2,549 4 8 from the rents and profits of the
1ortgaged property 1t, therefore, decreed redemption without
ny further payment, but 1t made no order for the refund to the
larntiff of the excess payment

The defendants appealed to the District Court, where 1t was
eld that the plamtiff was not an agncuolturist, and that the
efendants were rcliesed of any hiability to account by reason
f the former decree 1n the smt of 1867 The mortgsgee’s claim
> the Rs 380 was 2lso rcfused

Dealing first with the plamntiff’s appeal, we have to determine
hether the Court below was wrong (1) in holdmg that the
laint2ff 1s not an agneulturnt within the Act and (£) 1n holding
hat the plamntiffs right to have accounts taken from the
1ortgagee 1n possesston was Jost by reason of the decree of 1867

On the first point we have no hesitation 1n agreemg with the
hstrict dudge  The sole ground on wiich the plantiff claims
o be an agriculturist 15 that she 1s the wife of an agneultunst
ut that cirenmstance does not, we thiok, constitute her an
griculturist within the meamng of the Act  She does not earn
er hivelthood by agrculture, but by beng the wife of he
usband he might change his occupation to morrow, but she
vould not be affected by the change It seems to us that she
an no more be called an agrienlturist because her husband 13 an
gricultunst than she could be called an engin er, or a doctor 1f
er husband happened to follow one of those professions

As to the second pomnt the decree of 1867 15 exhubit 38 1n the
ase It sets out that the then plamtiff, the mortgagee, was
wing for possession of the mortgaged land, that s we wnfer for
ossession under the terms of the mortgage bond, and there
vas o prayer that, until possession should be delnered over, or
mtil the mortgage money was pmd off, interest should be
warded ot the rate of 2 per cent permensem  The decree then
rders that the mortgagor ¢ should pay to the plunhf (the
nortgnges) Rs 300 and nterest, Rs 27, m respect of his clam
L ntil payment of the moneys, or until the princrpal 1s doubled,
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u"“’sb:'mn s Tans Bagaran v Har'® 1t was distingmshed
def;, Raghy, namely, that 1 Dattatraya’s® case the
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Wo think that this contention must be conceded, and that so
far the present case docs fall outside the ruling i Dattatraya v
Anap®  Bubit still remains to consider shether 1n other respects
1t can be brovght within Narle v Raghua™ and the cases winch
followed that decision and which are, whether we ngree with
them or not, binding upon us

We entirely concur in what was saxd by Farran, J, mn ZTans
Bagavar v Hars as to the manner in which such o ease as this
should be approached Insuch aswit saud that learned Judge,
“¢all that the Court 1s at Iiberty to dosto construe the decrce
in the former suit to ascertain 1ts intention from the expressions
contamned n 1t, and to give effect to that intention when so
ascertained We must therefore, be guided prumarly by the
actual terms of tho particular deeree of 1867, and for that reason
we have set them out 1n full Among those terms 18 a provision

@) (18%4; 8 Bom 573 18T I, p 257
@ (1592) 16 Bom GuG 0 (1857) 16 Bom €09
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for future terest, which at once distingmiches this deciee from
the decrees considered 1n the cases eted for the respondents and
shows that the relation of mortgagor and mortgagee was mtend-
ed to contiaue The decree on 1ts face contemplates the taking
of an account 1n the future to ascertain the amount of accrued
mterest due to the mortgagee and, since the remedies between
the parties are mutual, that implies that an account be tahen
also of rents and profits debitable to the mortgagee It may be
observed further that, under the decree, possession 15 to be
delivered to the mortgagee © according to the agreement,” that
15, we understand, according to the mortgage agreement, so that
this provision also negatives the theory that the decree was
mtended to act as a foreclosure decree or to extingmsh the
contractual relation between the parties This pomnt 1s made
still clearer by the oruer that the mortgagor should, that 1s,
should ab some fature date redeem the property by paying the
sum due and we can only read these words as contemplating
a future smt to redeem on payment of such sum as may then
be found to be due We are, therefore, of opimon that the
decree did not supersede the contractual relation, to employ the
languagoe of West, J, 1 Navlu v RaghuW, but by putting the
mortgagee 1mto possess on merely carried out the terms of the
contract, which for the rest 1b preserved and hept alive -

There was no foreclosure either 1n fact or 1n wntention, end 1t
was 1n his capacity as mortgagee, ontitled by the contract to
possession, that the defendant’s predecessor was put mnto posses
sion by the Court’s decree The facts thus resemble those
which were before the Judicial Commttee i Sre Raje Papamma
Rao v St Vira Pratapa H V Ramckhandra Razul) where
their Lordships say, in language which appears appropriate to
the present swmit —It 13 suffictent that the morigagee, not
being cntitled to foreclosure and not ashing for 1t, got a decree
which did not purport to worh foreclosure It purported to
give possession ¢ as provided 1n the terms of the bond? and
&id not purport to put n end to the bond and to the relations
of mortgagor and mortgagee altogether It could, though
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sobject to correction on appeal, give possession, and did so
fhe mortgagee thereupon became mortgagee 1 possession, and
as such he must submit to be redeemed™

If the above decicion 1s1n pomt 1t 15 mamfest that 1f cannot
be displaced by any ruling of this Court, and that would be
sufficient answer to Mr Khare’s reference to the unreported ca e
of Fellalk Krishna v MNatha, which was decided m 1902 by
Sir Lawrence Jenhins, C J, and Batty, J, m Second Appeal
No 568 of 1901 There, moreover, the Court observed that
“as redemption could be only on the terms expressed in the
decree, the taking of accounts 1s beside the question” The
decree then 1n question 1s not now before us, but we nfer from
the words cited that 1t contaned a clause definitely negativing
the taking of accounts i future, 1o the decree with which we
are concerned there 1s no such provision

On these grounds we hold that the Subordinate Judge was
right m allowing accounts to be taken and since the mortgagor
did not appeal aganst the order absolving the mortgagee from
lLability for any surplus receipts over and above the sum
necessary for redemption, we cannot now impose any further
liability 1n that respeet

1t 13 clear also that the Subordinate Judge was right in allow-
1ng the mortgagee credit for the Rs 380 which he pmd to the
prior mortgagees in order to obtain possession  Undersection 74
of the Transfer of Property Act the mortgagee was entitled to
redeem the earlier encumbrance

For these reasons we reverse the decree of the District Judge
and restare that of the Subordwnate Judge The appellant will
have lus costs throughout 1n Appeal No 823 of 1907, and in
Appeal No 219 of 1908 there will be no order as to costs

Decree reversed
GrrP
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Before Mr Justice Robertson

BALURAM RAMKISSEN anD ormers Praixmirrs, » BAI PANNABAT
AND ANOTHER DErPENDANTE *

Practice—Procedure—Ciil Procedure Code (det V of 1908) Order 7V,
Ruls 25—Service of summons by requsterel post on defendant 1essding ored of
Britseh Indig—Summons returned marked * Refused to take —General
Clauses Act (X of 189™), sectron 27

A summons was seat by d post add @ to the first defendantat
Navalgarh i the State of Jaipur and purported to be sent 1o accordanes with
the provisions of Order 1, Bule 20 of the Civil Procedure Code (Act V of
1908) The cover was returned with an endorsement 1 the vermacnlar which
was translated as follows —¢ Refused to take The handwnting of Chunilal,
pestman,

Held, that asat appeared that the cover was properly nddres ed to the first
defendant and had been registered duly stamped and poated, the Court way
entitled to draw the inference 1ndicated in section 27 of the General Clau es
Act and to hold that there was sufficient service

Per Curiam —The only rale if it can be called arulo to be lud down, 13
thiat the Court must be gmded 1n each c1so by its special crrcumstances 1a to
bow far 1t will give effect to a roburn of a cover endorsed ¢ refused or words
10 the like effect

J. b Brokhbhauv J E 8 M) distangmshed

TaE FACTS of this case appear suffciently from the judgment
Kanga for the plantaffs
No appearance for the defendants

ROBERTSON, J —In this casen question has arisen whether
the service of the summons upon the first defendant 1s sufficiently
proved

Tt appears the summons was sent by registered post addressed
to the first defendant at Navalgath n the State of Jaipur, and
purports to have been sent an accordance with the provisions of

*Smt No 393 of 2010
) (1893) 18 Bom 604
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Order V, Rule 25, of the new Code The cover has been
returned with an endorsement 1n the vernacular which has been
translated as follows —¢ Refused to tahe The handwriting of
Chunilal, postman **

Now, the question as to whether this 1s & good service or not
1s not altogether without authority  In Jagannath Brakkblau v
J B Sassoon®, a decision of Sir Charles Sargent and Mr Jushice
Bayley, 1t was held, under ssmilar circumstance:, where a postal
pochet was returned endorsed « refused,” that the service wes
bad, and the Small Cause Court 1n accepting 1t as good service
had acted with matertal irregularty At first sight that case
appears to be directly = pont  But 1t has been urged by
Mr Kanga that in two mmportant respects 1t differs from the
present case  In the first place the defendent n that case was
residing in British terrtory and the Code did not provide for
service on him by registered post, and secondly that the decision
was prior to the last General Clauses Act I, therefore, think
T am entatled to deal with this case without bemng bound or
precluded by this decision

The next decision upon the pomt 13 dga Gulam Husasn v
4 D Sassoont), the 1mportant passage 1n the case bemng at
page 418 In that case Mr Justice Candy held that the
summons was duly served, although the postal cover ias
returned as “refused’ Then he proceeds to say that there was
m addition ndirect evidence of the service of the summons
or at any rate of the knowledge of the defendant of the smt

In Jogendro Chunder Ghose ~  Dwarl a Nath Aarmokar®), very
much the same point came before Messra Justices Pigot and
Rampimi  The dificulty of applying that case lies m o certain
ambigmty 1n the judgment and 1n the head note, which 15 not
cleared up 1n the statement of facts The head note soys that
the cotver (that 13, the letter) that contamed the summons was
returned with an endorsement upon it purporting to be
made by an officer of tho Post Office stating the refusal of the

) (1843) 12 Bom 06 ) (1597) 21 Bom 4122t p 418
%) (1888) 15 Cal €81
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addressee to recerve the lebter  And the judgment of the Court
1s pub 1z this way —With an endorsement upon 1t purporting
to be by an officer of the Post Office stating the refusal by the
defendant to receive the document” The exact terms of the
endorsement are not given  If the endorsement stated in precise
terms that the letter was refused, by the defendant, and not
merely as 1 the present case * Refused to take’ without saying
by whom, then the decision loses most of 1ts weight as apphed to
this case

In Fakkrud din v Ghafur ud-din®  the same pomt was
considered, and there the Jearned Judges, Sir Arthur Strachey
and Mr Justice Banerj, came to the deciston that “where a
summons 13 sent by post to a defondant residing out of Brifish
India, 1t 1s not, 1n the nbsence of evidence that the person to be
served was at the time residing at the place to which the
summons was sent, sufficient to show that the summons was
posted, but there must be some evidence of its having been
received by the defendant *

Having regard to the terms of section 27 of tho General
Clauses Act, which, so far as I know, has not been referred to
1 any of the previous decistons, 1t would appear that when
the expression used 1s “ send **, (which 1s the expression used 1n
the rule under consideration), * then, unless a different intention
appears, the service shall be deemed to be effected by properly
addressing, pre paying and posting by registered post, o letter
contaiming the document, and, unless the contrary s proved, to have
been effected at the time at which the letter would be dehvered
The difficulty Ites 1n the cflect given to the words “unless the
contrary 1s proved,” and, 1n my opimion, having regard to the
decistons that I have already quoted, the only rule, if 16 can be
called a rule, to be laid down 13 that the Court must bs guided
1o each case by sts special arcumstances as to how far 1t will
give effect to o return of a cover endorsed “refused ¥, or words
to the Iiko effect It scems mmpossible to lay down apy hard
and fast rule either precluding the Court from accepting that
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as service or lnying down any particular evidence supplemental
to that return so endorsed on the cover, which would be sufficient
{o satisfy the Court that the summons has been served To
attempt to lay down any such rule, would, 1n my opmios,
having regard to the provisions of the Code and the decisions
that I have referred to, be to legislate and not to interpret the
Acts and apply the previous decisions Therefore 1t appears to
me that 1t 15 open to the Court 1n each case on its own patticular
circamstances to be satisfied or not satisfied with such a return
as the case may be I may say that if the eircumstances were
such as to requre further evidence, that the nature of such
further evidence has already been indicated in the two decsions,
to which I have referred, s+ ¢, dpa Gulam Husain v 4 D
Savoon®) and Fakkreud din v Ghafur ud-din®

In this particular case, 1t appears $hat the cover was properly
addressed to the first defendant It appears to have been
registered and duly stamped  There can beno question about the
posting, because the cover bears the registration ticket and the
post office stamp Therefore I am entitled to draw the inference
that 15 indicated 1n section 27 of the General Clauses Act, and
m addition to that there 1s evidence that thislady, the first
defendant, was residing at Navalgarh at about tho time when
the cover contaming the summons was sent to her I am
entitled under the Code and under the authorities to hold that
this 13 sufficient service and I eccordingly do so

Attorneys for the plamntiff Messrs J B Patil § Co

No attorney for the defendant
Decree for 1at and 2nd Plasnteff
BN
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Defore It Justsce Eobertson

FAKIRUDDIN srv AMIRUDDIN ZIAWOQODDIN, PramntIFs, o
ABDUL HUSSEIN PEERBHQY DsrENDANT *

Makomedan Lav~~Minor—Right to sell munor s property— Necessiby—-
Bond fide purcha er without no'ice

Bya deed of conveynce dated 19th Janusry 1904 one N purported to
convey on bobalf of herself and her mmor son, the plamntiff, certamn immoveable
property to the defendant for the consideration of Rs 7,000 On tho samo
day N passed an indemnity bond 1n favour of the defendant indemmifying him
egamnst the elaim of the plantiff  The plantiff sued to have the smd d ed of
conveyance declared void and fora declaration that the planhiff was entrtled
to the whole of the property purported to be conveyed

Held the plainfiff was entitled to succeod on the grounds that (1) there was
sbsolutely no cvidence that the sale was 1n apy way pecessary for the mamten
anca of the minor, (2) the purchaser was not a dona jfide purchaser without
rohice of the plantiff’s nghts

The purchuser of an estate who takes with notice of a breach of trmst 13 1n
the game poustion as the vendor who committed the breach of t1ust

THE FACTS of this case appear sufficiently from the judgment
Weldon and Karga for the plamntiff

There was no necessty for Noorbibr to sell the property
Even assuming such necessity, Noorbib: could not have sold the
property without the order of the Court, Bala v Sksappa®,
Sitz Ram « Amer Begam'), Pathummabs v Witted Ummackata®
Nor would the sale be binding cven so far as Noorbiby’s jth
share in the property 1s concerned, since she has squandered the
cash portion of her share as also the income of the whole property
belonging to herself and the plamtiff, she has therefore lost her
interest in this ummoveable property, for if an account were
talen she would be found indebted to her son  This beng so
the defendant, who 1s & purchaser from her would simply stand
1 her shoes and could not possibly claim to be mn o better

* Fuit No, 82 of 1910

(1) (1890) 20 Bom 199 ) (1330} 8 AlL 34,
{3} (1%0.) °6 Mad. 734
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position  The ncome of the property was quite sufficient to
mamtam the mnor

The defendant was not a bond fide purchaser without notiea of
the plamtiff’s mghts This 18 clear from the fact that when ho
bought the property he took from Noorbib an indemmty bond

Jaffer Rakvmtulla for the defendant

RoBERTSOY, J —In this smt the plantdff prays for a declaration
that a certain sale deed of the 19th January 1904, whereby Noor
bib1 purported to convey certain unmoveable property, situate
at Ripon Road, to the defendant, 13 void, that the sad deed
might be set aside and the plamtiff declared the owner of the
whole of the said property , and further, that the defendant be
ordered to reconvey the sad property to the plantiff and to
deltser up possession  He also prays for an account of the rents
of the saxd property since the 19th January 1904

The plamtiff 15 the son of one Amiruddin, who died sn Bombay
mtestate on the 2nd December 1894 leaving him surviving as
hus heirs and legal representatives is widow Noorbibr and the
plamtiff  Amiruddin’s brother T ddin had pred d
him on the 18th day of October 1892 He also died intestate
leaving as hus heirs and legal representatives s widow Jenaboo
and two daughters and his full brother Shaih Amiruddin~ After
the death of the latter, Noorbibr on behalf of herself and her
minot son, the plantiff; filed a suit, being smt No 868 of 1895,
aganst Jenaboo and her daughters for an account of the estate
of Shaik Tamuzuddin  In that swit a consent decres was passed
on the 36tk March 1897, whereby 1t was declared that the swd
Noorbibi and the plamtiff as the hewrs of Shaih Amiruddin were
entitled to a g%ths share mn the estato of the sard Tamuzuddin,
and that in satisfaction of the said share they were cntitled to
a sum of Rs 6,505 By that consent decree 1t was further
ordered and declared that Jenaboo on behalf of herself and her
daughters should convey the property belonging to tha deceased
Tamuzuddin situate at Ripon Road to the smd Noorlln on
behalf of herself and the plamtiff and that property was to bo
taken as being of the value of Rs 4,000, and that 1z addition to
that Noorlubi was to be paid on behalf of herself and the mnor
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son a sum n cash of Rs 2,505 In pursuance of that decreo
Jenaboo on the 20th November 1897 conseyed to Noorlihr on
her own behalf and as guardian of her migor son, the plambiff,
the Ripon Road property , and by a release dated 20th December
1897 Noorbibi achnowledged that the possession of the smd
Ripon Road property was duly given to her and that the pay-
ments directed by the decree, that 15, the payment of the sad
sum of Rs 2,505 had duly been made to her on her own behalf
znd on behalf of her mmor son the plantiff

It appears that on the 19th Junuary 190¢ Noorbiby
purported to convey this Ripon Road property on behalf of
herself and the minor plamtiff to the defendant for the consider-
ation of Rs 7,000 The plaint:f claims that this conveyanco 1s

myalid and that he 1s entitled to bo declared the sole owner of
the property

Tt 13 admitted on both sides that of the gths share of Tamuz
uddin’s estate the plamtiff was entitled to Zths and Noorbatn to
ith  The plamntiff contends that for the Jths of the Ripon Road
property he 1s clearly entitled to his decree Mr Jafferbhar
contended that under the eircumstances and having regard to
the roles of the Mahomedin Law Noorbibi had power fo convey
the plaintifi’s interest i the property He admitted that if he
could pot establish that Noorhibi had that power undur the
Mahomedan Law he could not succeed 1n hus defence  In support

of Tus defence he cated MacNaghten s Moohummudan Law, pago
64, paragraph 14, of the 4th edition  That says A guardianis
not at iberty to sell the immon cable property of his ward, except
under seven circumstances Only the second of those ercum
stances was relied upon and that runs as follows —¢ Where the
munor has no other property, and the sale of 1t 15 absolutely
necessary to his mantenance **

Without stopping to consider whether this passage correctly
sets out the law upon the powt, 1t 13 sullicient to say that there
15 10 this case absolutely no evidence that the sale was any
way necessary to the maintenance of the minor The defendant
sought to establish this by suggesting that Noorbibi wag entitleq
first to e repmd the costs of suit No 363 of 1305, which he
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estimated at about Rs 1,000, secondly to be recouped for the
mantenance of the plamntff for fourteen years, which he estunated
at Rs 4,000, and thirdly to be repaid the marniage expenses of
the plamtiff, which he estimated at Rs 1,000 As to these threa
items I am ashed to rely on conjecture as there 1s mo evidence
whatever  As to the amount of costs meurred 1n smit No 363 of
1905 n consent decree was tahen No written statement was put
1 There was apparently no contest Asto the mantenance of the
plamtiff for fourteen years, Noorbibi was i receipt of all the rents
of the Ripon Road property which has been vanously estimated
at from Rs 60 to Bs 80 per mensem The plantiff’s share of
these rents would be amply sufficient for his maintenance As
to the marriage expenses of the plaintiff, they were estimated
by Munsh: Abdul Rebman, the nest friend of the plant:ff, to be
some Rs 400 or Rs 500 This included ornaments worth
Rs 300 which remamed 1n the possession of Noorbibr  Under
these eircumstaunces I am of ominion that no necessity has been
shown for the sale and that the plamtiff has established his
right as regards the ths of the property

This bemng so 1t 1s unnecessary to discuss the question whether
the passage cited 1 Mr MacNaughten’s work apphes to the
case of a de faeto guardsan, or whether 1t correctly states the law
s now apphied 1n this Court  see Baba v Skwippa®, Hurdas
v Hirape Byramge Shanga), Moyna DBsbr v DBanku DBekars
Biarcas®

As regards the remammng ith the position 33 somenhat
different  The defendant contends that Noorlib: being legally
entitled to 3th of the property, the comveyante of the 13th
January 1904 was effective at any rate so far as her }thascon
cerned  He asserts in his written statement that he was o done
fide purchaser without notice  Now, as to thisatis clear that
he kad notice of the trust  That appears clearly from the con-
veyance by Jenaboo to Noorbabu of the 20th November 1897
which was handed over to the 1st defundant at the date of the

conveyance It swould also appear from tho ndemmty bond

™ (182%) 20 Boxx 116

1) {1825} *0 Tom 397
(9 (1907) ~0 Cal. 472
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passed on the same date (thatis the 19th January 1904) that
the Ist defendant was, ab Ziaf time 1n extreme doubt as to the
vahdity of the conveyancs of this property to him by Noorbiby
That bewng so, I see no reason why I should not give full weight
to the express admission of the 1st defendant made in answer to
o question put by his own Counsel The question which was
pub to hum was this “At the tune of the execution of exhi-
bit B were you aware that Noorbibi had eppropriated to her
own use & sum of Rs 2,505 and the other property of Tamuzud-
din and Amiruddin?”  His answer was “Yes I was aware
of this” His Counsel then ashed liberty to repeat the question
and the question was repeated twice and fully explamed to the
witness He agam answered ¢Yes, I hnew 1t’ No further
questions were then ashed by hiy Counsel, nor was the permis
sion of the Court ashed to put further questions Itis, there-
fore, xmpossible to hold that the 1st defendant was a fond fide
purchaser without notice of the tiust and secondly of its
breach

If that 1sso, then 1t only remains to consider what s the
position of a purchaser for full value who has notice of the trust
and of its breach The rule 1s laid down m these terms 1n
Lewin on Trusts, 10th edttion, page 1045® —* Butif the alience
be a purckaser of the estate at its full value then if he take
with notsce of the trust  he 1s bound to the same extent andin
the same manner as the person”of whom he purchased Of the
authonties referred to by Mr? Lewin, it 1s only necessary to refer
toone Mackerth v Symmons®) In Dunbars ZLredennick® Lord
Chaneellor Manners lays down the rule thus —¢\Why then
what 15 the situation of a purchaser with notice of o fraudulent
title 7 It certaanly may be stated as a general proposition, that o
purchaser with notice, 15, m equity, bound fo the same estent,
and 1 the same manner, as the person from whom he purchased,
or as Lord Rosslyn states 1t 1n Tayler v Stsbbert® —¢If he 13
o purchaser with notice, he 1s hable to the same equity, stands
m s place, and 1s bound to do that which the person he repre
sents, would be bound to do by the decrce’?

M1t Cem p 1100 ™ (1515)2 Bal & B .0t at p 810

() (1508151 3 3 9a 1 30 O} (1791) 2 Ves Jun 437t p 430
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That same rule has been applied 1 the case of Mancha

laxigcomr Soralys Chulla v Rongseoo ®  Sir Rachard  Cou
t

Anovs
Hrasery

says “The established doctrine of Courts of Eqmty s, th
if a purchoser of an estate at ats full value takes with not!
of a trust, he1s bound to the same extent and 1n the sa
manner &3 the person of whom he purchased *

It remains, therefore, only to consider what was the posthi
of Noorbibi at the date of its conveyance It appears th
Noorbibi, to use the words of the defendant himself, appr
priated to her owa use Rs 2,505 paid to her under the conset
decree on behalf of herself and the plamntiff I take 1t, ther
fore, as clear having regard to the fact that her sharo n Ul
whole of the Rs 6,605 awarded to her and the plamnt:ff 1
consent decree amounted to only Ry 813, that she having appr
priated the whole of the Rs 2,505 to hersclf held the wholo oft]
Ripon Road property, which was valued at Rs 4,000, on beha
of the plantiff  Assuming for & moment that the value of tl
Ripon Road property 13 to be taken at Rs 7,000, her share
that would only come to some Rs 870 and her share of Rs 2,50
to about Rs 810 making Rs 1,180 altogether  If, therefore,it
assumed that Noorbib took this Rs 1,180 out of the Rs 2,5(
ns representing her share of the Rs 2,500 plus her share of th
Tipon Road property, theie still remaws a balanco of Rs 1,42
which as between her and the plamtifi Noorbubi was Jiable ¢
ke good to the trust at the date of the sale to the defendant

Dut the Courts n  England bate gone furthe
and have held that under such ecircumstances the
salo by o trustee of his share 1 joint property in breach o
trust to & purchaser who tahes with notice of a trust 13 wholly
voud In the case of Bourso! v Sairage'? tho facts were as
follows —Ono of the three trustees executed an assignment of
leasehold property held jomntly by them fo a purchaser and
forged the signatures of his two co-trustces, and also the
Tequisite assent of tle cestur gue frust to tho sale  The trusteo
was a solicrtor and ncted as such on behalf of the purchascr
It was held that tho eircumstances attending the transaction

M AXYEPom ILCOCT LY OI(ISGOLP 2Fy 13
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were sufficient to affect the purchaser with notice of some trust,
1if not the actual nature of 1t, and that he had construcinve
notice of the trust through the Lnowledge of the trustee who
was Ius solieitor  But 1t was also held, further that though the
cxecation by one of the three jomt tenants was &
vahd assignment of tho legal interest in onesthird to the pur-
chaser, the actual and constructiyve notice of the trust disentatled
him to the beneficial interest, and a reconveyance was ordered
In his judgment Kindersley, V O, says “ Being of that opinion,
I cannot hesitate to conclude that guoad Boursot and Stone (the
tiwo trustees) the deed of assignment has no operation whatever
But as Holmer (that 13 the fraudulent trustee) actually
exectted, I think the efect of this deed of assignment was to
vest the legal interest of one third of the leasehold property in
the defendant Assuming then that the legal interest
one third of the property passed to Szage by the assigament,
how 1s 1t as to the benehcial interest in that one third 7”7 Ue
then discusses the evidence and comes to the conclusion that the
defendant had actual motice of the ecaistence of the trust
sufficient to put him upon nquiry and that as he had completed
the purchase without making any mquiry, he could not mantamn
1t agamnst the real owners  And he closes lus judgment by say«
mg  “It appears to me, therefore, that even on the ground of
actual notice, and at all events on the ground of constructive
notice, Sarage (the defendant) cannot mantamn a nght to the
beneficial nterest even of the one third which was assigned to
him by Holmer "

On both these grounds, it appears to me that the plt mtiff
15 entitled to the rehief he claims 1n respect not only of the
Jths of the property, which admittedly belonged to him,
but also 1n respect of tho §th of the property which originally
belonged to Noorbibz

It only remmns to record my findings on theissues  Asto
the 1st 1ssue, no finding 1s necessary

2 TInthe afirmative

3 Asto the first part I do not thank 1t 15 necessary to record
any defimte finding Tt 19 sufliesent to say that the evidence
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regarding the execution of the mortgage 15 very defechive As
regards the second part of the 1sue, I am of opinton that there
15 10 evidence whatever that the real ttention of the mortgage
was to reise money for executing repawrs fo the property or
that any such repairs were m fact executed by Noorbibt

4. T am of opimon that at the date of the sale to the
defendant Noorbibt had no share of her own an the property
smb

§ 1 am of opnton that she had no power to sell

6 I find that the defendant had notice and was not a bond
Jfide purchaser

7 Ifind that Noorbibr had appropriated to her own uso the
sum of Rs 2,505 mentioned n paragraph 7 of the plamt and
she thereby commutted o breach of trust

8 I find 1n the negative for the reasons already givenin
deciding the 3rd 1ssue

9 I find in the negatine

10 It 1s unnecessary having rogard to my decision to find
on ths 1ssue but if 1t had been necessary I should find 1n the
affimative

There must be & decree for the plambff in the terams of
pray ers (1), () and (¢} to the prayer of the plamnt

The Commussioner to tahe an account of iho renbs recened
by the defendant since the 19th January 1004

The defendant must pay tho costs of thus swt and of the
YCCOD GYAnLE

Attorneys for the plambff  Messta  Ardesher Hormuys
and Dineka

Attorneys for tho defendant Messrs Thakordes and Co

Surl referred o the Cormitsioner

r Nt
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CRIMINAL JURISDICTION

SrEcIAL TRIByNAL vabpik Acrt XIV or 1908,

Before 8ir Basi Seott Kt Cheef Justice Mr Justice Chandavarkar
and Ar Justico Heaton

ExrERoR ¢ ViNaYAE DaMODAR SAVAREAR AND OTHEDS *

Effect of tllegal arrest on trual of accused—Cheminal Prosedure Code
(det V of 1898), section 1850 —Extradition
Where o man 1s 1n the country nnd 1s charged before + Magistrato with
an offence under the Penal Code 1t will not aval hum to soy that he was
brought there tlegally from a foreign country
The principle upon which English cases to this effeet are based underhes also
seution 188 of the Criminal Provedure Code (Act ¥ of 1893)

Oxr Vinayak Damodar Savarkar and 87 other accused,
charged with conspiracy under sections 121, 1214, 122 and 128
of the Indian Penal Code, were committed for tral before o
Special Bench constituted under the Criminal Tiaw Amendment
Act (XIV 0f 1908; Basarkar, who had been arrested 1n England
and brought out to India under the Fugitive Offenders Act 1881,
stated that he had escaped from police custody at Marseilles
and had been recaptured Relyng on the fact of his having set
foot 1n France, he now claimed the asylum of that country, and,
contending that the Court has no Jurrsdiction over him, took
no further part m the trial

The Court declined to discuss matters connected with inter
national latw and the trial proceeded agninst all the aceused Jontly

# Spucial Bench cases Nos 2 8and 4 of 1010

(1) Sectson 188 of the Crimsral Procedure Code (Act ¥ of 1892) rans as follows —
When a Native Indian subject of Her Majesty commuts an offenco at any placo with
out aud beyond the hmits of British Indis or when any Prtish subject commits an
offence in the terntories of any Native Prace or Chief in Indis bo may
bo duslt with 1 ruspect of such offence ns 1£ 1t had been commutted atany place
‘within Brtish Tndia at which ho may be found Provided thatnochargess to any
such offence sball be inquired into 1 British Indis unless the Poltleal Agent o
there is one, for the terntory i whch the offence is alleged to kave been
commtted certifes that an hus opinion the charge ooght to be Inquired into m
British Indis, snd, where there is no Politacal Agent, the sanction of the Local Goy
croment shall be required
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In the course of the hearing, however, questions were put
the cross exammnahion of a police witness with the object of
showing that the rearrest of Savarkar at Marseilles was Wegal
and that the Court had no yurndiction over lm snd that,
therefore, the other accused could not be tried yomily with him
The pomnt as to the relevance of the 1llegality (if any) of the
rearrest was therefore argued, and for the purposes of the
argument 1t was assumed that the rearvest had, in fact, been
1llegal

Jardine, Acting Advocate-General, with Weldon, Velsnlar and
Nickolson for the Crown

The acensed has been “found ” 1n British Indla withia the
meauing of section 188 of the Crimnal Procedure Code

In Empress v Maganlal® the same word, iz tho Foregn
Jurssdietion and Extradition Act (X XTI of 1879), was held to mean
actually present’’ That casefollowed The Queen v Lopes!)
In Mukammad Yusuf ud dinv Queen Lmptress® the Privy Counesl
expressly precluded themselves from laying down any law as
to what would be the consequences of the arrest therein  There
was no desire to press the case, and the only question they bad
to decide was os to the illegality of the arrest, pot ns to the
1llegality of the proceedings consequent on the arrest  That case
was considered in Sobka and Baggu v Queen Lmpress®  Sco
also ¥ Cockburn, C J’s charge to the Grand Jury n the case
of Queen v Aclton and Brand ° Agam an Zmperor v Ravalu
Kesigadu®™ 1t was held that tho question whether the officer who
effected the arrest was acting within or boyond his powers did
not affect tho question of whether the accused was guilty or nob
of the offenco charged

Baptssta for certarn of the accused

Section 188 docs not apply, although sanction was given under
st Tt only apphes to cases where the offence has been commitled

outade Brtish India  Sec Queen Zaprese v Ganpalras Pam

@ (163%) 6 Tlom C.2 0 (1807 LT 251 A 187
) (18,9) 57 L, J M G 43 (18T I Ko Gt 1579Cr
©) (1008) 26 3a1 22¢



VOL XX\V]) BOMBAY SERIES

chandra®  Agam the word “found ” may be ishen to mean
“getually present,” but not “illegally arrested and bronght by
force” Empress v Maganlal® was entirely based on Englhsh
decisions  they do not spply here  On the other hand the Privy
Council 1n I usuf ud din's case® held the arrestillegal and quashed
the proceedings on that ground Diron v TPells™) implies that
the mmportant question 13 whether the accused has protested
aganst the yurisdiction at the outset

Counsel further pressed arg! ts based on & contention that
the enquiry had been entered upon before sanction giv en under
section 188

Scorr, C J —The aceused Vinayah Dsmodar Savarkar wnas
commtted to ths Court by Mr Montgomerie, Fist Class Magiso
trate of Nasik, for trial upon charges framed under sections 121,
122 and 123 of the Penal Code At the commencement of the
trial here the accused said that he would take no part i the
trial but asked for an adjournment and for facilitzes to make to
the British and to the French Governments representations re
garding what he contended was his 1llegal arrest in Marseilles
after he had escaped from the custody of police officers charged
with the duty of bringing him from Dngland to Bombay His
apphication was refused on the ground that it was beyond the
province of this Court to do anything more than try hun for the
offences 1 vespect of which he had been committed for trial
The trial then proceeded agatnst um and other aceused jointly
charged with him  After certain witnesses had been examined
Mr Baptista appearing for certain of the accused wished to put
questions to one of the police witnesses regarding the escape and
rearrest of Vinayak at Marseilles with a view to show that the
rearrest was llegal and with the intention of contending thercon s
that the trial of Vinayah waswithout jurisdiction and that, if so,
the trial could not proceed agninst the prsoners charged jountly
with lum

The Court upon this heard arguments as to what would be the
effect on the trial of proof that the arrest was allegal

) {1%914) 19 Bowm. 10. AN L. R.2UT A 137,
() (1832) 6 Bom, ¢ 4 (18%0) 25Q B D 219,
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ko learned Advocate General without admtting any of the
allegahions made regarding the reareest at Marserlles contended
that tho circumstancs of Vinnyak’s rearrcst wero irrelciant

This contention 18, 1 our opimion, correet It appears that
Mr Montgomene, o Earst Clrs Magustrato at Nasik, upon o com
plant duly authorised under seetion 196 of the Crimnal Pro
codure Codo and <anctioned <o firag st concerned offinces eowme
mmtted out of Indin under section 188, xasued » warrant dircehing
that Vinayak should bo brought to Masik from Bombay whets he
wag expected to laud on or about the 22nd of July 1910 to be
dualt with according to law  Vionyah armved sn Bombay ns
espected having been sent ont to Indin under the Fugibue
Olfcnders Aeb by a Mamistrate i London, and was tahen o
Dasth under My Montgomerios warrnnt  The charges against
huu wero thero mvestigated by Me ontgomerie under the pro
ecdure presenbed by the Crummal Law Amendment Act, 1908,
and bo was then committed for trinl to thns Court ns already
stated Lo the purpose of argument wo will assume that
Vanayak esenped from custody ab Marseilles and was rearrested
there by the Brnuh Police under cireumistances not authoriscd
by the warmnt which they held or by scetion 66 of tho Crinunal
Procodure Codo or scetion 28 of the LTugiine Offinders Act

Tho argument based by Mr Biptists on these assumptionsisone
which has often Leen advanced bufory, but so far as wo are
anare alnays without sucee s

Where & w15 wn the country and 15 charged Wefore o
Magistrato wath an offinee under the Pnal Codu it will not
aval hun tosay that he vas Trought there allegally from a
forugn country  ns appears very clewtly frem Yord Chif
Justico Cechburn's chargo to tho Grand Jury in Tfe Oueen
Nelr waxd Lrarn?® 1L was held that Geor v Wilham  Gordon
had Been by an allggal and unwarrantable set areested and
conseyed by the Governor and Custos of Kingston tn Jamases to
Morant Bay in that ixland aud thero placed before a Mihtary
Court Martinl adnumstering Martind law in Maran® Day, bnt not
i hingston The Lond Clucf Justice honever held that having

M Clarge ta e Cra A Jury, tecenl Editlan §n the @3¢ of Ques v Ve ow
PRIIHNS Y
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been brought within the ambit of Martial law he was hable to be
tried under1t  He sud(at pp 118 and 119),  When Mr Gordon
was brought within the ambit or sphere of the jurisdiction of
Martial law—assunang always on this part of tho case, that there
was such a jurisdiction-——1t seems to me that 1t was not for the
parties admistering the Martial law to tnquire ow he had been
brought there I will tllustrate the matter by & case which has
happened before now  Suppose 2 man to commit a crime n
this country, say muider, and that before he can be apprebended
he escapes nto some counmtry with which we have not an
Istradition Treaty, so that we could not get him deltsered up
to us by the authouties, and suppose that an Inglish police
officer were to pursue tho molefactor, and Sading hm 1 some
place where he could lay hands upon him, and from which he
could easily reach the sea got him on board a ship and brought
hin to England, and the man wete to be taken m the first
stance before a Magtstrate the Magistiate could not refuse to
commit him  If he were brought here for trial, it would not
be o plea to the jurisdiction of the Cowmb that he had escaped
from justice, and that by some 1llegal means he had been brought
back It would be sa1l ¢ Nay, you are here, you are charged
with having committed a crime, and you musé stand your trial
We leave 5ou to settle with the party who may have done an
illegal act 1n brunging you nto this position, settle that with
him’  So here, althongh 1f Mr Gordon had not been put to
death, but had been subjected to some minor pumshment, sonte of
those scourgings or other things that we have heard of imn
Jamaica—if he had come to England and had brought an action
for damages nganst Governor Eyre, 1t may well be that a jury
of Englishmen, presided over by an Eoglish Judge, would have
awarded him esemplary damages for the wrong that had been done
hum , but that does not affuct the question we are now considering,
namely, whether, baving been brought withm the ambit of the
Martial law, he was hable to be tried under 1t I cannot but
thiok that he was’
The report of I re Pari2ot® aftords two instances in which
the samo view was tahen by the Court upon protests being made
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by prisoners as to theallegality of their arrests outside the Bntish
Island  In one case the arrest wasin Brussels, in the other
m Jersey

In Bz parte Scott® the alleged illegality of an arrest m
Brussels was held to be wrrelevant

The principle upon which these cases are based underhies also
section 188 of the Criminal Procedure Code which, in that
Vinayak, a Native Indian subject, 1s charged wnfer alsa 1n respect
of certmn offences committed in London, applies to this case
Under that section 1t bas been held i Bmpress v Maganlul®
that a Native Indian subject arrested wathout a warrant by Bratish
Indian Police 1 a Native State and brought to Ahmedabad was
‘found ’ 1n Ahmedabad so us to gine junsdiction to the Magis
trate at that place This decison tollowed that of 14 Judges
sitbing m the case of The Queen v ZLope.® where 1t was held
that a man 15 < found’ for the purposes of erimnal jurisdichion
under 18 and 12 Vict , ¢ 91,5 21, wherever he 1 actually present
whether or not he has been brought to that place against his wall

Mr Baptista has howeser rehied upon the judgment of the
Judiesal Commttee in Mukammad Yusuf ud-den v Queen Empress®
8s being inconsistent with the case rehed upon by the prosecution
singe the Judieial Committee held that an arrest of a Hyderabad
subject ab astation on o rmlnay line n the Hyderabad State over
which the Queen Empress had no general erimnal junsdietion
was llegal und advised Her Majesty that the warrans and arrest
and the proceedings thereon should be set aside

It 15 to bo observed however that the Yord Chancellor 1n
delivering Judgment was careful to point out that their Lordships
were called upon to pronounce their opimion as to the legality of
the arrest, but they had nothing to do with the question whether
or not 1f the accused had been found within Brtish Terntory he
could have been lawfully tried and convicted, nor with the conse
quences of the arrest being Jawful or otherwise The judgment
does not purport to deal with the question whether an illegal
arrest 1 foreign terntory vitiates an mqury by a Mamistrate

@ {1820) 9B & C 446 {9 (1858) 2T L J M C 48
() (1892) 6 Bom 622 o) (189 L R 741 A 137
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mto an offeace agamst Indian Penal Code charged agenst the
person arrested when brought before the Court, nor does 1b
appear from the report that the question was argued That has
therefore no bearing upon the question now under consideration

For the above reasons we hold that both under section 183
of the Criminal Procedure Code as regards offences committed m
London and apart from that section as regards offences committed
11 British India neither the jursdiction of the Magistrato to
mqurre 1to the case, nor the jurisdiction of thig Court to try 1t,
can be affected by any 1llegality 1n connection with the rearrest
of Vinayak which may have oceurred at Marseilles

E MoT ®

APPELLATE CIVIL

Before Mr Justrce Batchelor and My Justice Rao

EOMANA BASAPPA (or161¥aL PrLatvtire) Arrritant,e GADIGEYA
KORNAY A (omiciNar DEFENDsNT) PESPONDENT *

Eopdence Act (Lof 1972) section 92 proriso T—Dekl kan Agriculturiets Relief
Act (YVII of 1879) section 10 AMV~Redemption sui—Sale n reality
a mortgage—Elrdence of o1al agreement varying the wraften document

The plamtsff brought & redemption smt under the provisions of the Dekkhan
Agncnltorists Relief Act (\VII of 1850) alleging that the deed which he hd

First Appeal Mo 215 of 1909

(1} Section 104 of the Dekkhan Agnicultunsts Relief Act (XVIT of 18/9)—

104 Yiheneverit s alleged at any stage of any ewt or proceeding to which an
ngricultarist i s party that nny transaction 12 15sue entered into by such sgricalturist
or the person 1fany tnroughwhom he claims was a trausaction of such a natore that
the nights aud habuities of tho parties therennderare triable wholly or in part under
this chapler the Court shall, notmithstanding anything contained :n section 92 of
the Indian Evidence Act 1872 or 1a any other law for the time being 1u foree bave
power to inquire 1nto and determine the real nature of sach transachion and decide
such st or p d d with sach d tion and shall be at Liberty,
nnhmh:taudlng nnythmg contained I any law as aforesaid toadmat endence of any
oral agreement or statement with a view to such determination and decruion

Provided that such agrcultunst or the personm, if any throngh whom he claums
watan agncultanst at the time of such transsctiont

Provided further tbat nothing in this section shall be decwsed to apply toany
suit $0 which a bond fide transferce for value without notice of the real natare of such
transaction or bus representative 1s a party whero such transfereo or representstivo
holds und ¢ a registered deed executed more than twelve years before the institution
of such suit

231

110
Eyrezor
L3
Nroceas

Dastovar
SavAREAT

1010,
Noremler 15



232

1910

SOMANA
BAsATPA

°
GADIOEYA
KorNaxa

THE INDIAR LAW REPORTS [VOL XXXV

executed to the defendant, though on ts face adeed of salt, was 1n 1eality pulv
o deed of mortgsge, the defendant having promi ed at the time of the execation
of the decd that he wonld allow redemption on pavment of the money advanced
The defendant replicd that the transction was sale

The Fnst Class Snhordinate Judge of the Dharwar District to whnch section
10A of the Dekkhan Agmenltunists Pelief Act (VLI of 1879) was not extended
found on the ovidence that the deed passed by the plaintaff was not proved fo
be really a mortgago and distmassed the sm

The plmntdf appealed urming that the proper issuc s the case was as to
whether the sale deed was not obtained or induced by tho defendant by means
of fraud or misyepresentation Within the meaning of proviso I of section 92 of
the Enidence Act (I of 1872) and prayed fora remand,

Held, confirmng the decroe, that the plaint:f sought to make a now ca ¢ 1
appeal n 8o far ag he endeavoured to base his case, not upon & separate oral
sgieement but npon some fraud which would inwite the apphieation of
proviso I of section 92 of the Evadence Act (I of 1872)

Held, further that in the districts to which <cction 10A of the Dekhhan
Agnenltmists Pelief Act (\VIT of 1879} was not estended, 1t was not open to
the Court to cnter upon a defence which const ted of an allegation of an oral
agreement varving the written contrct

Dagdu v Nana\) and Sangira Malappa v Ramappal ), followed

Dalkishen Dasv W F Legge® referred to

Fmsr Appeal from the decision of R G Bhadbhade, Tust
Olass Subordinate Judge of Dharwar, dismissing Onigmal St
No 883 of 1908

The plantiff sued to redeem the lands in smt under the
provisions of the Dehkhan Agriculturists’ Relief Aet (\VII of
1879) alleging that he passed the deed in the form of sale on the
promuse of the defendant that he would trent the transaction as
mortgage

The defendant answered that the transaction was sale and not
mortgage

Onc of the issues rmsed by the Subordmate Judge on the
pleadings of the parties was, “Is the sale-deed passed to
defendant proved to be really a mortgage redeemable on the
terms stated i the plamt?*” The Subordinate Judge after
having reviewed all the evidence and the circumstances and

@ (1910) 80 Bom 93 (3 (1907 34 Bow &9
©) (1899) "Z AU 110
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having regard to the fact that ection 10A of the Dekkhan
Agneultursts’ Relief Act (XVII of 1579) was not made eppheable
to the Dharwar District, found the ssue i the negative and
dismussed the suit  In support of his decision the Subordinate
Judge relied on Balkishen Das v TV F Legge!? and Datloo
Ramckandra®

The plaint:ff appealed

Branson with Neldant Afmaram for the appellant (plamtiff) —
The 1ssue rmsed by the Subordinate Judge was not the proper
1ssue in o case like the present  The case should be remanded
ifter framing a proper 1ssue  Our case 1s that the simultaneous
promise on the pat of the defendant to reconvey on repayment
without any intention of fulfilling 1t was & musrepresentation and
proviso I of section 92 of the Evidence Aet becomes applicable
In the absence of such promise the plamiff would not bave
executed the document We rely on dbeje v Larman® The
question of fraud should have been considered

Ooyays with G 8 Mulgav/arfor the 1espondent (defendant) —
The frame of the 1ssue 1 the lower Court was correct TI'raud
was not alleged eitherin the plaint or in the plaintiff’s deposition
The Subordinate Judge was at first under the mmpression that
section 10A of the Dekhhan Agmculturists’ Rehef Act was
cxtended to the Dharwar Distriet  He, therefore, 1ecorded all
the evidence which the parties had to adduce 1n the ease The
plammtiff cxecuted the deed fully hnowing that the transaction
as sale, therefore, no evidence can Le admitted to prove that
the tiansaction was of a different natwie Sangira Malapps
Ramappa®, Dagdu Nama'}

BiTcHELOR,J ~The plantiff here sued to redeem certain lands
under the provisions of the Del khan Agriculturists’ Relief Act,
alleging that o deed (exinlnt 18) wlich he had cxecuted fo the
defendant, and which 1s on 1ts face a deed of sale, was reality
only a deed of mortgage, the defendant having promiscd at the
fame of the execution of the deed that he would allow the landy

(1) (1500) 22 AL 147 {9 (1906) 30 Bow 426
(1 {1000) 80 Bom 119 19 (19%7) 34 Bom g0
() (1999) 30 Tem 01
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concerned to be redeemed on payment of the money adsvanced
The defendant suler alta replied that exhibit 16 was 1 fact,
what 1t 18 1n appearance, a deed of sale

The learned Judge of the Court below fiamed upon this pomnt
the second 1ssue, which 1s 11 these terms  “ Is the sale deed passed
to defendant proved to be really a mortgage, redeemable on the
terms stated 1n the plamnt?”  On that1ssuc the Judge went into
all the cvidence tendered, and found the issue in the negative

Tt 13 now urged for the appellant, who was the plantiff 1 the
Court below, that the frame of this 1ssuc 1s 10correct , and that we
should remand the case for a decision upon a reformed issue
s to whether exhibit 16 was obtained or :nduced by the defend
ant by means of fraud or misrepresentation, within the meaning
of proviso I of section 92 of the Indian Evidence Act

The only question befors us 1s whether the suit should be
remanded for retrial upon the suggested issue or not We are
of opinion that 1t should not be remanded As we have smd,
the learned First Class Subordinate Judge went into all the
evidence which was tendered before him on the case which the
plamtff then set up That case, as the judgment shows, was
based upou the applicability of section 10A of the Delhhan
Agricultunsts’ Relief Act, a section which has been subsequently
added to that statute, with a view of getting rid of the difficulty
created by section 92 of the Lwmdence Act It was afterwards
discovered, during the hearing, that section 10A of the Dekkban
Agnieultursts’ Relief Act had not been extended to the distriet
from which the swt came That, however, was the plamntiff’s
case, as 1t was made before the trying Court, and 1t seems to us
that the plamtiff 15 now seeking to male a new case 1n so far a8
he endeavours to base his case, not upon o separate oral agree
ment, but upon some fraud which would invite the application
of proviso I to section 92 of the Lvidence Act

The material portion of the plant npon this point is para 2
which 1s 1n these terms

“Plamntiff having bypothecated 1n wribing the smd lands as
mentioned above to the defendant, about the 17th dsy of Apnl
1905 A D, asked the defendant to take 1n writing & possessory
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mortgage of the said lands and on the security of the said lands
to advance more money to lum as the plamtiff was dunned for
payment by creditors to whom sundry debts were due The sad
defendant replied that he would advance more money if & sales
deed were given 1n wmiting and that he would surrender the
lands when the prineipal 1s paid by making an account on the
basis that the saledeed was a possessory mortgage deed
Accordingly having made an oral agteement that the lands should
be surrendered when the principal and interest were paid on
makmg an account, defendant made as he lihed an account of
the principal and interest i respect of the dealngs and the
defendant told me that he would advance to me a further loan
of Rs 1,100 and took from me o registered deed of sale intended
to be treated as a deed of mortgage for the total amount of
Rs 6,500

That 15 how the plamtff put his case in the plaint  In hig
depositton, which 1s exhibit 14, he puts 1t 1n the same way by
saying “defendant promsed to allow redemption 1n the presence
of the wniter and the witnesses to the deed” The plamntiff’s
case then was that he signed the deed (exhibit 16) 1 nowing 1t to
be a deed of sale but that there was at the same time an “oral
agreement’ made by the defendant that the defendant would
treat 1t as a mortgage and he (the plamntiff) relied vpon that
‘“oral agreement” Lhere was no allegation of any fraud or
other cireumstunce which would invalidate the agroement

It scems to us that upoun these facts the case fulls within the
prolibition enncted by section 92 of the Evidence Act, which i
such n case forbids the reception of evidence of any oral agree
ment or »tatcment for the purpose of contiadieting, varying,
adding to, or subtracting from the written terms of the contract

It may be that upon this pornt the earlier eases are somew hat
difficult to reconcile, bub the law has recently been discussed by
this Bench 1n two decisions where previous rulings are
examimed These two cases are Digdu v Nama® and
Sangira Malappav Ramappa®™ Ve follow these decisions which
11 our view correctly interpret section 92 of the Enidence Act,as
expounded by the Judicial Committee 1n thecase of Balkishes Dar
v B F Legge®™

3 (1910) 33 Bom 93 @) {1909) 34 Dom &0 @) (1€79) 22 &1L 340
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1010 It seoms to us that under the law, as 1t stands 1n such cases as
1;:;:-’; L ths, 1t 15 not open to the Court to enter upon a defence which,
ubstance, ts of an allegation of an oral agreement varying the

L

‘;{;‘,’z‘:“":‘* written document, and 11t 1s the desire of the Legislature that such
defences which a6 of avery common oceurrence in these cases,
should be mvestigated and decided by the Courts, then the only
course fo secure that end 15 to extend section 104 of the Dekkhan
Agniculturists Rehef Act to the districts where 16 15 desired that
the Court’s powets in this respect should e enlurged

For these reasons we affirm the decree under appeal and dis
miss the appeal with costs
Deeree confirmed
[

ORIMINAL APPELLATE

Before Ur Justice Batekelor and My Justice Rao
EMPEROF v KALEEHAN SAPDAPKHAN ¥

1010 Bambay Dustrict Mumcrpal Act (Bombay Act IH of 1901) scction 96%-
lity—~Pe won of s M ¥ Bulding & wall whieh

o
&i’ﬂ& had/allm down—dAbsence of permiss -Matersal Lreet
ng a Luslding

The acoused applied to the Mumerpality onthe 19th Aprl 1910 for learve
to reconstruct a wall of his hou o which h.d fallen down  Under sub sootion 4

* Crimmal Appeal No 391 of 1910

+ The material pertion of s ction 96 runs as fallows —

9u (1) Before beinning to ercet auy building or to alter esternally or add
to any existing bulding or to reconstract any projecting portion of a buddimg
1a respect of which the Mumapahty is emposnered by section 92 to enforcc a
1eroval or sct back the person intendmg 50 to build sit r or add shell gve £a
the Mameipality notico thereof in wriling

(o) W hoever begias or makes any building or alteration or addition without givin,
the motics rerqmired by sub sechion (1) or without farmishing the docaments or
affording the informatum sbove prescribed or except as provided 1 sul seeuon (4)
without zwmbing or in any manner contrary to, such 1 gat orders of the
Mumeipality as may bo 1ssaed under thus section or 1a poy other respoct contrary
to the provisions of this Act or of any by law 1 force thercander, shall bo
pumshed mith fise which may extead to ono thont 1l ropees
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of section 96 of the DBombay Mumipmpal Act (Bombay Act ITI of 1901) the
Mumeipality had one month within which to make kmown their decision snd
on the 18th May they 1ssued an order to the accused prohsbitng him from
maling the recoustruction Inthe meanwhile on the 11th May the accused
reconstructed te wall He was therefore, prosecuted under section 98 of
the Act for having reconstracted the wall withou* the permission of the
AL lity but the : te rolying on the ease of Queen Emprees
v Tippana® acqmited um  On appeal —

Held, reversng the order of acquittal, that the accused had erected a
building within the meaning of sochion 96 of the Bombay District Munteipal
Act, 1901 swee the rebwilding of the whole wall which had fillen down
was a materal reconstruetion or au erection of a building as defined 1 the
explanation to the section

Queen Empress v Tippanall) 13 not an suthorty under the new Aet

ArpEAL by the Government of Bombay from an order of
acquittal passed by Laxmishankar P, Magistrate of the Third
Class, Surat

The accused was the owner of & house within the Mumeipal
linnts of the town of Rander, i the Surat District  In February
1910, a Zackka wall of the housc had fallen down, to reconstruct
which he apphed to the Mumeipality of Rander, for permussion
under section 96 of the Bombay Distriet Munieipal Act (Bombay
Act IIT of 1901), on the 19th Apnl 1910

On the 11th May 1910, the aceused, without waiting for the
permussion of the Mumeipality, reconstructed the Zackka wall
Thes Mumeipality howeser informed the accused on the 13th
May 1910 that they were unable to grant hum the permi sion
sought
. On these facts the necused was prosecuted under section
96 of the bombay District Munteipal Act (Rombsy Act IIX of
3901) 1n that he rebwlt the wall without permussion from the
Mumeipahity
The try g Magistrate relying on the ruling in Queer Empress
v Tippana® acquitted the accused

1) (15°5) Ratanlals Ln GiLCa p4d
BI%—)

237

1910

Faurecon

v
Raregmay
SarpaAr
EHAN



238

1910

———m
EgrgroR
v

KALExEAN
bARDAP
RUAY

THE INDIAN LAW RCPORTS ({VOL XXXV

The Government of Bombay appealed against the order of
acquittal to the High Court

I A4 8kek, Acting Government Pleader, for the Crown
No one appearod for the aceused

BarcmELOR, J —The respondent here was prosecuted under
section 96 of the Bombay District Mumecipal Act (Bombay
Act IIT of 1901), for that he erected o new bwlding without
permission from the Mun eipality and without waiting one
month for the Mumeipality to pass orders 1n his case

v There 13 no dispute about the facts wlich are these —The
wall of the respondent’s honse had fallen down and under sec
tion 96 of the Act he made an application to the Mameipality
for leave to reconstruct i1t That application was dated the
19th April 1910 Under sub section 4 ofisection 96 the Mumer
pality have one month within which to make Lnown thei
deciston, and on the 13th of May they issued ar order to the
respondent prohibitmg him from makmg the recomstruchion
which he desired  The reconstruction had howesver been made
before the 18th of May The Magistrate acquitted the accused
solely on the authority of the ruling i Queen Ewmpress v
Tippana® and the only question before us 1s whether that decision
governs the present case We thmbh thaet it does not That
was a decision pas ed under section 33 of the Bombay District
Mumeipal Act of 1873, which section differs n matenal parti
eulars from section 96 of the existing Statute By sub section
7 of section 8 of the present Act “bmlding? 1s defined to
wclude walls, and by clause () appended to the explanat
of section 96, the expression “fo erect & buwilding” 1ncludes
any matenal reconstruction of & bwlding Here the whole
wall had fallen down and was rebwilt That therefore wasa
matenial reconstruction or an erection of a bmlding  That being
50, 1t was obhigatory upon the accused under section 96 of the
Act not to erect tlas building before recerving the Mumicipality’s
orders, or without waiting for those orders as presenibed n the
section

(1 {15°8) Matanlals Tn Crae C P 402
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The accu ed, therefore, has infringed the law lad down in
the scction, and we must reverse ns aequittal and convict him
under section 96, sub section 5 It 18 not desired to wnflict any
severe punishment upon the accused, the olject of the present
appeal bemng merely to establish the puneiple  We direct that
the accused pay a fine of one (1) rupee

Aegusital set asnde

R R

ATPLLLATD CIVIL

Before Sir Bassl Scolt Et Chsef Justice and My Justrwce Balchelor

BALAVIBHAT BIN RAVJIBHAT aMp OruEBs (JUDOMENT DEDTORS),
Arrrrraxts ¢« VINAYAK GANPATRAV PATVARDHAN (Jupouevnt
CREDITOR), REITOVDENT *

ZLandlord and £ i—Forfesture clause conl 130 a deeyee—Lxeculion
proceeding—Power of the Court to grant relief

The pnneiple that Courts of equity will not forego their power to grant
relief ngamst forfeiture 1n the crse of non payment of rent where the
relations of the parties are those of landlord and tenant merely on the giound
that the agreement between them 15 embodied 1n a derree of the Court applies
alike {0 a suit to enforce a decree and to proceedings 1n execution

Erizhnabar v Hars@ explamed

SECOvD appesl from the decwsion of V' N Rahurhar, Furst
Class Subordinate Judge of Satara with appellate powers, cone
firming the order passed by G G Nargund, Subordimate Judge
of Tasgaum, 1n an execution proceeding

Plaantiff Vinayah Ganpatray brought a smt against his tenanls
Balambhat bin Ravybhat and others to recover possession of
certamn lands A decree was passed on the 24th September 1896
1n accordance with the terms of a compromse arrived at between
the parties and contained tho following provisions «—

1 Asto the landsin diepute, namely * * * ths defendants are to do

tho vahivat tkercof #s stated below m perpetwity from generation to genemation

» gecond Appeal No 230 02 1010
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by the right of ¢ Miras and for that they sheuld give {o the plambiff Rs 100
from the year 48% 97 every yewr im perpetuity agreeably to what 1s stated
below in propoition to the lands held by ench person  As regards the above
mentioned sum of Bs 100 which me to be pmd by tho defendants fo ike
plam 1ff they may pay the same erther tothe plamntuff him elf and send it
through Po t Office by money order to be paid to him or pay the ewme mto
Court

2 Agreeably to what s stated i the mapof the lands produced with
applieation No 73 and 1n the schednle aunexed thereto the defendants should
carry on the vahivat of their respective lands and pay the respective amounts
written against their names to the plantiff

- * * * ° * *

The defendants abovenamed aro to carry on the raluvat of the preces of land
written agaapst their respectave names and pay i tywo 1mstalments respectively
the Government assessment amount writton against their respective names to
the plaintiff and pay the ‘Swamitwa (1 e ownership) dues in the month of
August

3 Should the defendants fail to pay the Government assessment amounts
ond the ‘ Swamitwa amounts to the plamntiff agreeably to what 1s stated m
coute 2 the plantifl must wait till the end of Au,ust and if the defendants
or ther heits fail to pay the moneys even within that tume, the plamhiff ehall
take 1nto hus possession the lands written agunst tho names of those defendants
who may not have patd the amouxts and make the vahivat thereof himself

* * - * * L *

8  Should the defendants fail to pay the Government dues mn time the
Gorernment Wi 1 take the same from th plantuff cn a count of the Government
not having recerved 1t 1n time of the pluntiff 15 required to pay more moneys,
tte same should be pa:d by the defendants Nos 1 4 5 6,7 © 10 11 12 14,
16,17, 18, 20 to the plaintaff

The defendants having made o default 1n the payment of the
assessment, namely, Rs 64-18, and rent, namely, Rs 35 8, m all
TRs 100 for the year 1905 06 by the end of August 1908, the
plantiff sought to recover possession of the landsin execution
of the decree

The defendants answered that as there was famine in the year
1905 08 they applied to the Court to grant them time and the
appheation was granted b‘y the Subordmate Judge so far as the

of the t was d, that in appeal by the
plaintiff the order of the Subordmate Judge was reversed and
that the defendants, tk diately pad the amount 1n

pon,
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Court The plantiff wus, therefore, not entitled to recover
possession

The Subordinate Judge found that the default 1n payment at
the time fixed for 1t Ly the decrec worked forferture under the
terms of the decree and that the plantiff was entitled to recover
possesston  He, thercfore, disallowed the defendants’ contention
and ordered warrants to 1ssue for the delnery of possession to
the pluntiff In his order the Subordinate Judge cited the
followmg rulings Kizshuabar v Harr Govnd®, Balprasal
Diarntdhar®, Balkrishna Bhalchandra v  Gopal Raghunath®,
Shirekuly Timapa v Makablya®

The defendants appealed and while the appeal was pending,
the plamnt:ff refunded to the Court of the Subordinate Judge all
the amounts which he had recerved for payments for the year
1905 08 and subsequent thereto on the ground that the sard
amounts were withdrawn from the Court under some misunder-
standing  The Appellate Court found that the plamntiff did not
warve the forferture by acceptance of overdue rent and that the
forfeiture could not be relicved agamnst in execution proceeding
The Comt, therefore, confirmed the order on the following
grounds —

The assessment portion of the rent for 1005 06 was not pmd an August 1906
and hence the plamntiffs filed ther application on 11th February 1908 to
enforce the forfeiture

On the 16th July 1606 the defend nte apphed to the Court of first 1pstanee
for an enlargement of the time for pyyment of the assessment wwd the spphea
tion was sllowed (exhibit 4) Flant:f sppealed ngamnst that order and the
Distriet Court reversed the order on 6th July 1907 (exbilat 5)

Dauring the pendency of the sppeal the defendant pa:d sums into Court and
these were accepted by the plamtiff (cxhibit 9 in appeal}

These payments were more thin sufficient to pay off the as<es ment porton
of the rent for 1900 06  All tkeso sums with farther deposits made by the
defendants and received by the plunt:fls were refunded by the jlamtif dunng
the pendercy of this appeal (exh bit 9 1n appeal)

Mere recoipt of an 03erduo amount docs not amount to a waiver (P J for
1898 p 381) As pluntall appeled agnnst the order (exhulnt 4) the pavments

M {1906) 31 Bom 15 ) (1872) 1 Bom 73
@ (1596) 10 Bom 437 F N (1 0 (186) 10 Bom 435
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accepted by bym must be presumed to have been o capled urder protest  Sach
nceeptance cannol amount to a warver ¥

The case of Krnshuibar v Hart (31 Pem 15) 18 nob 1 pomt It aan Le
distioguished  In that cose the forfmtuse was enforced by an ongual sutb
based on the compromuse dacree  In the pre ent the enforeement of forfertura
12 sought 1 The case 19 g d by the prneiple Jaid down m
Balprasad v Dharmdhor (10 Bom 137)

Defendants preferred o second appeal

@ 8§ Ravand D 4 Tuljapuriar, for the sppellants (defend
ants)

P P Khare, for the respondent (plantiff)

Scorr, C J —~Ta this case we think that the Subordmale
Judge with appellate powers was m error 1n thinking that the
case 1n Krishnobar v Hart0) 15 not 1n pornt  The rafee decidends
1w that case 1s that Courts of eqmty will not forego therr power
to grant rebef against forferbure 1 the ease of non-paymest of
rent where the relations of the partes ave those of landlord and
tenant, merely on the grovnd that the agreement between ther
13 embodied 1 a deeree of the Court

We think that the ruling apphes shthe to a st to enforce o
decree and to proceedings 1 execution

Upon the materials before us we think 1t 1s o case 1 which
the Cocrt 1 the exereise of ity disceation should have refused to
award forferture 1 favour of the plambiff having regard to the
fict that he had already accepted pryment of sums more than
sufficient to discharge thu oblig of the defendants under
the decree

Wo set aside the decres of the lower Court and dismiss the
apphication of the judgment credator with costs throughout

Decree veversed
G5B r

{13 ($90G) 31 Bom 1%
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Defore Sir Banl Seotty Kt Cha f Justice and Mr Justice Batehelor

SOMCHAND BIIIKHABHAI anp ormpes (ORIGINAL DEFENDANTS)
Arrrrcavts v CHHAGANLAL RHUPCHAND ano avormee (Orior
waL Praistiers) OppovevnTs *

Cresl Procedure Code (Aet V of 1908), section 93—Dut es smposed upon
Colleotors—Dutses not to Le discharged by subordnate

Daties which are impesed upon Collectors by Government, under section 93
of the Civ1l Procedurs Code (Aot V of 1908) sre of o very speeial matare, the
discharge of which often requires 8 rious considesation and they may not be
discharged by ths Collector s subordinate

The conclusion that becinse an Assstant Collector was dischargung the
functions of the Collectcr undir the pravisions of soction 11 of the Land
R venue Code (Bom Act V of 1878) in revenue matters he was therefore,
entitled to discharge lus functions with reference to suits hled under
gection 92 of the Civil Pro edure Code (Act V of 1908) 1s enoneou

ArrLicaTioN under the extraordinary junisdiction (section 1156
of the Civil Procedure Code, Act V of 1908) agunst the order
of M B Tyaby, District Judge of Broach, 1n ongmal suit
No 10 of 1910

The plant:ffs filed the present smt 1n tho District Court at
Broach under section 92 of the Civil Procedure Code (Act V ot
1208) The plaint contamed the following endorsement —

Permiss on 1s granted und r sestron 92 3 of the Civil Procedure Code

G WiLzs,
10tk September 1010 For Coilector

Onoc of the two prelimmary oljectians ratsed to the plant wag
that the certificate to file the suit was not gisen by the Collector

of the Distet The District Jadge overruled the onjection
for the following reasons —

Sucondly, 1t Ins b en contended that the eorhifi ate hasin this csso been
given by Mr Wiles who was Lssistant Colleetor not Collector of this Dustrict.
It 13 well Lnown that on the date of the certificate the Collector was too 1ll to
attend to the dutics of his pot and that Mr Wules was performing those
doties.  Thero 13 an affidavit to this eff ¢t The word Colleetor 13 not defined
an the Civil Procedure Code

® AppleatioaNo & 2 of 1910 undir extraordinary jansdiction,

1011
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The sut relates to property in Broach Mr Wiles was holding charge of the
Broach Taluka as Assistant Gollector on the date on which he signed the certift
cate  He was besiles, carrymgon the revenue admmistration 1n the ereum
stances mentioned above  As the Collector was disabled Rlr Wiles bemng the
only Assistant Collector 1n the District succeeded temporanly to hus office and
was legally authorized by sections 10and 11 of the Land Revenus Code to perform
all the duties and exercise all the powers of the Collector, including the power
of granting permu sion to file tlus smt until the present Collector tool eharge
on tho 6th Iast I therefore overrnle the objection and decude the prelimmn ry
1ssue 1 the plamtiffs favour

The defendants preferred an application urder the extraord:
nary jurisdicbion ( ection 115 of the Cival Procedure Code, Act V'
of 1908), urging that the Assistant Collector Mr Wiles was not
the Collector under the circumstances contemplated by section 93
of the Civil Procedure Code (Act V of 1908) and a rule ntss was
issued requiring the plaintiffs to show cause why the order of
the Listrict Judge should not be sct aside

G K Pareik for the appliecants (defendants) mn support of
the rule
L 4 Skak for the opponents (plamntiffs) to show cause

Scorr C J —This swt nas filed m the Distuct Courb of
Broach ostenstbly under the provisions of section 92 of the Crvil
Procedure Code by certain persons interested 1n a certamn charity
property situate within the jurisdiction of that Court Bemg
o swit 10 the mofussil the consent of the Advocate General was
not necessary, provided the consent of a Collector or other officer
of the local Goernment authormzed previously by the local
Government had been obtained

The plamnt bears the endorsement *Permission 13 granted
under section 92 3 of the Cnnil Procedure Code G Wiles for
Collector >’ -

Now the person authorized by Goiernment Resolu
consent £o the institution of switsn tho District of Droach1s
the Collector, and Mr Wiles who 1s the Assistant Collector
appears to have made the endorsement on the pesumpton thab
the Collector being 1ll he was cntitled to discharge all Ins
functions

tion to
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The dut es which are impoted upon Colleclors by Government
Resolution under rection #3 of the Code are duties of n very
special patare, the discharge of which often requires serious
consideration nnd we have not been referred to any authorsty
toJu tify the argument that where these duties are uuposed
upon the Collector they may be discharged by s subordinate

Objectson was taken on Lrhalf of the defendants to tho suit as
1ot having been authonzed by the proper officer  The stl'nct
Judge, howes er, came to the conclusion that Lecause Mr Wiles
8s Assitant Collector was discharging the fuoctions of the
Collector under the provisions of scetion 11 of the Land
Revenue Code 1n revenue matters, he was, therefore, entitled to
discharge Ius functions with reference to suits filed under section
92 of the Civil Procedure Code

In our opimon tlus 13 an crroncous view, and tho learncd
Judge, 1n eotertuming the smt 1n face of the objection, neted
egally 1n the exeraise of his junsdiction Wo accordingly
order the Judge to reject the plaint under rule 11, order 7, of the
Civil Procedurc Code The opponents must pay the costs of
this apphieation

Plusnd ordered to be repected,
cun

APPULLATL CIVIL

—
Defore Mr Justice Chandavarker and Mr Justics Healon

BALKRISHNA WAMNAJL GAVANKAT (onicivAT  prcitin Mof byw)
Arrernast, v SHIVA CHIMA AIIALRA awp orness (onromvas
JUDGMENT DEDTORS) Risrovpi wrs®

Decree—1 t S ipplical, to  creonte  deetto—d insd
darkhast made during the pendency of the previous darkhast==Dealsion on
the frst darkhast does not operate as res judicatn of' @ new darl hast F 2]
scathwn tame of the disposal of the previous darl hast

A decreo obtamed an 1898 was, after threo fntezmediale applicalions to
execute ity sought to bo osccuted 1 1905 Thia application was onlors ! by

fecond Appesl No 067 of 1007,
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the Subordmate Judge to be proceeded with and s order was confirmed on
appeal by the Distr ¢t Judge on th 2nd Angust 1005 In the meanwhile in
1904, the decros holder filed nnother darkhast to execate the decree butit
a3 reje tod by the Subordiate Judgs as barred by lmtstion This order
was not appealel agunst  Tho prosent darkAass, fled n 1907, was held to bo
baried by res judiesta 1 vntue of the decsion on the dardiast of 1004 On
appeal —

fleld revorsing the deoision that tho 1ight of the decrce holder to procced
1 execntion on the strength of the nppellate Comt s order in his faveur could
not be 2ffected by tho order of the Suberdinate Judge passed 1 the darliust
of 1904 because the lattor was the oxder of a lover Court and 1t was pissod 1n
a darkha ¢t which could not have legal validity 50 Jong as the darlhas* of 1903
w1 ] ept alive by proper proceedmgs

Secovp appeal from the decision of P X DeSouza, Dictiict
Judge of Thana, confirming the order passed by D D Cooper,
Subordinate Judge of Bassein

Execution proceedings

The decree under execution was passed on the 22nd March
1898 By 1901 three apphcations were made by the decree
holder to exccute it A fourth application (durlka £) to excente
the deeree was presented in 1903 The Subordimate Judge
found the dardkast mn order and ordered cxecution to proreed
This order was, on appeal, confirmed by the District Judge on
the 2nd August 1900 On the 10th October 1005 the decrec-
holder tooh some steps in the dardiasz  In the meanwhile,
1904, the decrec holder filed o fifth dar/hast to exccute the
decree It was 1cjected by the Subordinate Judge on the Ioth
June 1905 2s having been beyond time This order was not
appenled from  In 1907 the pre.ent dardlast was filed The
Subordinate Judge rqjected 1t on the ground that 1t was barred
by res gudicata 1n virtue of the decision 1n the durdiast of 1903
On appeal, the Distuct Judge confirmed the order  The deeree
holder appealed to the High Comt

D A Ehare and B T Desas, for the nppellant

G 8 Rao and J B Dhwrandhar, for the respondents

Cuanpavarrar, T —1he pre ent darlhast of 1007 has Leen
held by both the Courts belon to Le barred ns res judicata by
the ordet of the Subordinate Jud,e holding the previous



VOL XXXV) BOMBAY SDRILS

darlhast No 460 of 1904 to be time barred But though that
might be so, if this latter darffast and the order theicon
by the Subordmate Judge had stood alone, we have here the
fact that at the time of that darkiast and the order, there was an
appeal pending m the District Court agawn t the order in the
decree holder’s favour directing execution to proceed in darkhast
No 50f 1903 That was an appeal preferred by the judgment
debtor and the appeal Court upheld the order in the decree-
holders favour on the 2nd of August 1905 The decree holder
had under that appellate decree a nght subnisting on that date
to procied n execution under that darkhasf of 1303, and s
matter of fact he did apply to the Court on the 10th of October
1908 That was an application to take a step 1n aad of execution
according to law and 1t was made within three years
1mmediately preceding the date of the present dardhast of 1907
The right of the decree holder to proceed in exccution on the
strength of the appellato Court’s order 1n his favour could not
be affected by the order of the Suberdinate Judge’s Court passed
n the dardhast of 1904 because the latter was the order of a
lower Courb and 1t was pas ed 1n a darkhast which could not
ha e legal vahdity so long as the darkAast of 1903 was kept
alive by proper proceedings Thercfore, thf orler appealed
agamnst 1s seb aside and the Subordinate Judge 18 directed to
allow esecution i the darkias* of 1907 The respondent must
pay to the appellant the costs throughout of this da21Aast

Order set aside
nr
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Before Sir Basil Scott, Kt , Chaef Justice, and Mr Justice Batchelor

BAI GANGA, wmow or SADARAM PRAMJIVAN (omrarnsr Derrvp
ANT), ATPELLANT, 1 RAJAPAM ATMAPAM (omiaxwsr PrLainTiey)
TResroNDENT *

Cond Procedure Code (Act V of 1908), Order XX XIV, Rule Jd—Transfer
of Property Act (IV of 188”) section 99~-Repeal—Decres on morigage—
Lireoutson sale—Proceeds wnsufficre st o salsfy decree—Attuchment of
mortaagor’s other property comprised 1n redemption deeree for the recorery
af the balance—Property attached to be sold

Hand G mortgaged therr property A to R who also held 1 mortgage from
the eame mortga,ors then other propaty B B obtamed a decree on the
maitgage of property 4 for the recovery of the mortgage dsbt by sale of that
property and the balance 1f +tty to be paid by the mortgagors Subsequently
the mortgagor G, H having died 1n the meanwhile got a redemption decr e
agamn.t R with respect to property B In execution of R s dacieee, property 4
wassold but the sale proceeds were not sufficient to satisfy the deciotal debt.
T thereupon, sought o 16.0v(1 the balance by execution agamst property B
and the ssid propertv was attached  After attachment a question baving arisen
25 t0 whether R rould recover the bafance of his decree by sale of ploperty B 1n
exeoution without 1astituting 4 swit for the sale of that property,

Held that the Cn‘\:ﬂ Procedure Code (Act V of 19U8) 1n so far asab repealed
section 99 of the Transfur of Pioperty Act (LV of 1882} and substitated in its
place Order IXAIV Rule 11 merely effeoted o change of procedure in the
moanner m which mertgaged Pproperty has to be realized 1n execution of money
decreesand therefore the statutory rule i foree for the purpose of the execution
of the mnsatisfied portion of the decres on mortgage was the ruls contaned m
Order XXALV of the Civil Procedure Code (Act V of 1908) R was therefore
entitled to an order that the attached property B besocld m execution of his
4 cree With respect to yroperty 4

SEcoND Appesl from the decision ot M B Tyabp, District
Judge of Broach, reversing lns own decree 1n Appeal No 62 ok
1909 and modifying the order passed by B N Shah Sabordinnte
Judge of Avkleshvar, in an execution proceeding, Darkhast
No 859 of 1902

Ono Harshankar Sadaram and lus mother Ba Ganga mort-
gaged therr land 4 to Ryaram Atmatam for Rs 999 under a

* Second Appesl Do 8.3 of 1910
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mortgage-deed, dated the 31d November 1893 The saxd
mwortgagors also passed another mortgage deed to the same
moregagee on the 8th Jupe 1894 mortgaging their land B for
Rs 599 The mortgagee Rajaram Atmaram brought a suit,
No 509 of 1876, on the mortgage of property 4 The decree mn
the sust was passed on the 5th June 1897 It directed the
defendants to pay to the plamtiff, on the 5th December 1897,
Rs 1,26% costs and interest Rs 164 10 4, and also provided
for o personal remedy  The mortgaged property A was sold
execution of the decree and Rs 960 were realized by the sale,
and to secure the balance the mortgagee made ses eral applications
and got some properties of the mortgagors sold

In the year 1905 one of the mortgagors, Bar Ganga, the other
mortgagor Hatshankar having died in the meanwhile, filed a
suit, No 330 of 1905, against the mortgagee for the redemption
of the property B and obtained 1n appeal an instalment decvee,
dated the Sth Junuary 1908 directing that the plamtiff should
pay to the defendantthe mortgage debt by annual instalments
of Rs 75 each

In August 1908 the mortgagee presented o Darkhast No 859,
for the execution of the deeree of 1897 and sought to recover the
balance due to him under that decree by the sale of property B,
which was the subject of the decree for redemption The opponent-
defendant resisted the darkhast on the ground that the property
was not attachable under sertion 99 of the Transfer of Property
Act

The Subordinate Judge found that the opponent defendants
equity of redemption was attschable under scetion 99 of the
Transfer of Property Act He, therefore, ordeicd esecution to
proceed

The opponent preferred an appeal, No 52 of 1909, to the
Dastrict Judge, who, on the 25th November 1909, reversed the
smd order and dismussed the appheation for execution on the
ground that 1t was ta contraiention of section 99 of the Transfer
of Property Act which  provides that when a mortgagee atiaches
property mortgaged 1o him 1w execotion of a decrec for the

satisfactron of any clasm he sball not bring such property to <ale
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otherwise than by imstituting o smt under secticn 67 of
the Act”

After the above order was passed the plantiff appheant applied
for1ts review and the District Judge reversed his order and
directed that the property, agamnst which execution was sought,
be attached on the following grounds —

The application for attachment snd sale was beard before tho present Civil
Procedure Code came 1ato force but the order on 1t was passed after the Code
becamelaw  Order XXXIV Rule14,of the Code provides that when a mort
gageo bas obtamed a decreo for the pryment of money in satisfaction of a clasm
arunng under the morigage, he shall not be entitled to bring the mortgiged
property to sale otherwise by mstituting a smt etc

The necessity for filing 2 swit 1s now confined to the cases 1n which s mort
Bagee soeks to bring mortgaged property tosale sfter obtateing v deereo for
Payment, of money m satisfaotion of a clnw ansmng from the mortgage under
the Transfer of Property Act the mortgagee was obliged to sue, if he attached
Property mortyaged to hun 1n satisfaction of any clam whother based on o
mortgage or not.

The 1aw to be applied 15 tho luw that was i force when the spplcation for
execution was presented (I L R 4 Bom 163) Section 99 of the Transfer of
Property Act therefore 1s applicable and sale of the property 1s not permssible
wathout a swi berng brought  Thus section does uot, however, prohubit sttach
ment of the praperty and 1t 18 contended for the applicant that the attachment
on the property should have been allowed to remain undisturbed Sectton 92
of the Act contemplates attachment The decision of the High Court of Bom
bay (I T R 32 Bom 207) 1s m favour of the applicants contention and

the crrcumstances of the case are such that the property may be allowed to
seman under attachment

Section 67 of the Transfer of Property Act 1 not in the spplieant s wiy
because » decree for redemptron of the Jand which 1s the subject of these pro-
ceedings has been made I hold therefore that atlachment of the property 1s
1alid but 1t cannot be sold 1n thess proceedivgs

The opponent preferred o econd appeal and the appheint
tiled cross objections

B F Dastur, for the appellant (defendant) —

Tho darhhast should hase been dismis ed as no order for sale
could be made under sectinn 09 of the Transfer of Property Act
The appleation for execution did not contan s prayer for the
attachment of tho property The District Judge held that the
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prayer for attachment could be ymplied s theie was a prayer for
sale  We submit that the Court could not go beyond the terms
of the appheation

G N Tkalore, for the respondent (plamntifl) —

Though our apphcation for execution did not contan a specitic
prayer for attachment, still as 1t was an application for the sale
of the property the property could not be sold without attaching
1t The attachment was a step preliminary to the sale

Order XXXIV Rule 14 of the Code of 1908, apphes to the pre
<ent case and not sectton 99 of the Transfer of Property Aet That
section was repealed by the Code and 1t related to the manner of
executing decrees by sale of mortgaged property It was
entirely o rule of procedure Laws relating to procedure are
always retrospective and apply to pending smits  We are, theie-
fore, entatled to have an order for sale of the attached property
undér Order XXXIV, Rule 14 of the Code

Scort, C T —In the year 1897 a decree was obtaned upon a
mortgage under which the mortgaged property ws sold and the
sale proceeds proved msuflicient to satisfy the judgmentedebt, the
balance of Rs 581 remainmng payable according to the terms of
the decrce by the mortgegors The mortgagee was also the
holder of another mortgage esecuted by the same mortgagors
upon other property One of the mortgagors after the deerco
had been passed died, and his mother who was the surviving
mortgagor, mstituted a redemption smt to redeem the other
morigage which had not been the subject of tho decree and wlnch
for the sake of convenienco we will speak of as the mortgage of
property B She obtamed a decree for redemption and an order
for payment of the mortgage-debt by 1nstalments, the mortgagee
being entitled to n charge on the property J until lus claim was
satisfied

In August 1908 bLefore twelve years had elapsed from the
passing of the deciec of 1897, the mortgagee applied for esecution
aganst property B 1n respect of the unpard balance of Rs 551
payable under the deerce

The execution was resisted and the apphication eame on for
argument before the Subordinate Judge on the 8rd Februan
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1809 He held that an attachment was pernussiple even thotgh
section 99 of the Transfer of Property Act apphed

From his decision there was an appeal to the District Judge,
Mr Tyaby, who on the 25th November held that the epplication
for execution was 1 contravention of the provisions of section 99
of the Transfer of Property Act, and accordingly the darhbast
was dismissed  Theu m Apnl 1910, for reasons which are not
appatent to us, he revohed his decision given five months previ
ously on apoint ot law and came to the concluston that, although
section 99 of the Transfer of Property Act still applied to the
case nobwithstanding the provisions ot the Code of Civil Procedure,
Order XXXIV, Rule 14, the attachment was neveriheless
permmssible  He, therefore, reversed his deciee dismissing the
darkbast and directed the property uganst which executon was
sought by the decree-holder to be attached

Both sides haye appealed to this Court, the respondent by way
of cross objectron

The appellant says the learned Judge was wrong in permitiing
the attack t The respondent says that the learned Judge
should have gone further and permitted a sale

‘We a1e of opinton that the Crvil Procedure Code now inforcem
so far as 1t repealed seetion 99 of the Transfer of Property Act and
substibuted 1n 1ts place Order X\ XIV, Rule 14, merely effected a
change of procedure 1a the manner 1n which mortgaged property
has to be realized 1n execution of money decrees, and, therefore,
the statutory rule m foree, for the purpose of the execution of the
unsatished portion of the decree of 1897, 13 the rule contamned 1n
Order AXXIV of the present Procedute Code  For thisreason we
think that the respondent 1s entitled to an oder on the darkhast
that the property attached be sold, and we umend the decrec of
the District Judge by directing that the property be sold

The appellant must pay the costs throughout
Decree amended
anr
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CRIMINAL RLVISION

Before Mr Justice Chandararkar and Mr Justice Heaton

Iv nr LAAMAN PANGU PANGARI ¢

Cyimanal Procedure Code (et 7 of 1898) scction 50— Uagists ale—Order
as fo dispos1l of propeily—On appeal to the Sessions Comrt the orde left
untouched— ipplication to the Distreet Uagistiate to 1ewise the oirder—
Jurisdictron—DNotice Lo the other side—Practice

In trying a case of theft 2 Magistrato of tho Furst Class convieted the
accused and passed an ord r disposing of tho pioperty produced before lum
The Sesstons Loutt on appenl confirmed the conviction, but left untouched
the order as to the disposil of property  An upplication was then made to the
Distiret \agistrate to 1aise the order and he varied 1t without 1ssming notico

_ to the other side —

IIld reversiog the order that the teims of section 070 of the Criminal
Procedure Code did not grvo amv jumsdiction to the District Magistrate to
nterfure  and that he conld onlv interfere asa Court of Rev 10n where there
h1d been no 1pp al to the Sessions Court

ITeld also that the D1 trict Magistiate ought not to have dispos d of the
matter withont mving notice to the other side

Tiis was an application to revise an order passed by
A F Mbnconochie, District Magistrate of Nasth, under section 520
of the Criminal Procedure Code, 1898

The order 1n question was passed under the following ctrcums
stances

One Laxmibar filed a complaint of theft against three persons,
Magniram, Dinlal and Lnljz, 1o the Court of the First Class Magis
trate of Vinchur The theft was of some ornaments belonging to
Lovmibar  Lalp committed the theft and ga ¢ tho ornaments
to Magniram, who melted them and sold a portion of the mgot,
(about six tolas i werght) to a goldsmith Nagoo Nagoo muned
this gold with some gold of hus own and made a kaia (wristlet),
which he sold to Laxman Rangu (the petitioner)

The Magistrate consicted and sentenced theacensed  Asregards
the property produced before him, he ordered that the Faaa

*Crim nal Application for Tenislon o, 378 of 1910
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should be restored to Laxmen Rangu and the remwming
ornaments to Laxmibar

The Sessions Judge of Nasih, on appenl, confirmed the convic
tion and sentence , and drd not mterfere with the orderas to the
disposal of property

The complainant next apphed to the District Magistrate of
Nasik, under sections 485 and 520 of the Crimnal Procedure
Code, to revise the order 2s to the disposal of property The
Distriet Magistrate, without 1ssuing any notice to the other sde,
passed the following order  “ The #ada should be brohen up or
melted and srx tolas 1n weight of 1t given to the complanant
Lexmbar *?

The petitioner Laxman apphed to the Sessions Judge at Nasik,
but he rejected the application on the ground that as the
District Magistrate as a Court of Revision was a Comt of o ordi-
nate Junisdiction with lus Court, he had no jurisdiction to revise
the order

The petittoner apphed to the IIigh Court under its criminal
revistonal Jurisdiction

Nellantha 4dtmaram for the applicant

R R Desas fur the complamnant

@ 8 Rao, Government Plender for the Crown

CHABDAY ARKAR, J —The District Magistrate had no juns
diction to deal with this matter after there had buen 2n appeal
i the Sessions Comt and after that Court had confirmed the
consiction and sentence  The terms of section 520 of the Crimmnal
Procedure Code, 1898, do not give any jurssdiction to the Dis
trict Magistrate under the circumstances of this ease The
Court of Resision such as that of the Dhstnet Magistrate can
only mtertere where there was no appeal to the Sessions Court
Here there was an appeal to the Ses sons Court and the Ses
sions Court did exercise 1ts jurrsdiction  And further even if tho
Distuict Magistrato had junsdichion, ho ought not to Tave
disposed of the matter without gving notice to the petitioner
The District Magistrate was clearly wrong i upsetting the
order of the trymg Magistrate mercly on the representabion
of the opponent  Therefore, the rule must be made absolute
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by setting aside the order of the Distuet Magistrate and
restoung that of the trying Magistrate

Heatov, J —I concur o the order proposed This 1s a
case which, 1t seems to me, 15 governed by section 320 of the Code
of Crommnal Procedure  That section to my mind s perfeetls
clear and its meamng 1s this  that where the case 1s onc 1
which 2n appeal hies, any paity aggrieved by an order as to the
disposal of the property must go to the Court of appeal
Where the ease 1s one where confirmation 1s required, he must
co to tho Courtof confirmation, where 1t 1s neither the one
nor the other, he may go to the Court of rcference or revision
Here the cise 1s oue 1 which an appeal lay, and theretore, 1t
scems to me that the only Cont which conld deal with the
order reg.rding the disposal of the property under section 520 1s
the Court of appeal, 1n this case the Coutt of Sesston  There
fore the order made by Dnirict Magistrate was made without
Juriediction

Ocder set asile
B R

APPELLATE CIVIL

DBefore Mr Justice Chandavardar and Mr Justice Ileaton

THE COLLECTOR OI' AHIMIDADAD (onrta1NAL APFLICANT) APPELLANT
v LAVJI MULJI (orreivar Opponext) Resroxpest*

Caesl Procedurs Cude (et Vg 2908} section 21— Decree—Tnleresty award
of—Di eretron of Court—Land Acquisition Aet (I of 1894)—Court deter
minang the amount of compensation—DPugyment of the amount {o claimant—
Subsequent reduchion 1n amount on appeal—Interest over the ercess—
Inkerent powers of the Court

4 sum of money by way of compensation awarded und rthe Land Aequisiy n
\c* (1 of 1894) and paid into Court was tagen out by the clumant  Subs~quently
02 epp-al, tho High Court reduced the amount of ¢ mpersutien pavalls to hur
but nade no order ps tointere t  Government then apphied to recover from the
¢ vmnt mterost over the excess drwn by the clatmant from the Conrt

* Furst Appenl Mo 150 of 1710
b 57"
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Zleld, that the interest clumed should be awirded 1n.smuch os the clumant
had had the benefit of the maney belonging to Government 1 exeess of that to
which the High Court held hum to be entiiled, and the benecfit wag represented
not only by the oxcess wrongly taken by the c'aumant from the District Conrt
but also the wmonnt of 1nterest which the exec s esrrred

Mookoond Lal Pal v Makemed Sams MeahQ) and Govind Vaman v
Sakharam Ramchandral ), riorred to

ArpEaL from the decision of Dayaram Gidumal, District Judge
of Abmedabad, 1n Darkhast No 12 of 1910

Execution proceedings

In a proceeding under the Land Aequisition Aef, 1884, the
Dastrict Court awarded to the clumant Rs 1,650 4 0 as com
pensation for lands eompalsorily acquired from lum by Govern-
mwent  The amount was deposited m Court on the 8th July
1908, and 1t v as pad over to the clamant

Government appealed to the High Court azamst the award
The High Court ieduced the amount of compensation fo
Rs 3,112 89,1t ordered each party to bear Jus own costs in
appeal

On the 19th Apnf 1910, Government apphed to recover the
nmount paid to the claimant i excess and mterest ab sic per cent
on the exccss amount from the 9th July 1908 to the 19th Apal
1910

fhe District Judge declined to award interest on the ground
that the High Court had passed no order as tonferest and a¢
was the discretion of the Court to pass any orders as to mierest

Gos ernment appesled to the High Coust

@ § Rao, Government Pleader, for the appellant  referred to
Ram Coomar Coondeo v Chunder Canfo Wookeryee®™ , Rodgper v The
Complorr I Ercomp ¢ de Parn

N X 2ckta for the respondent —The loner Court lad no
powcr to entertamn the darkhast for tho exeeution of tho award
As soon as an award 13 male, the Court makiag it 15 frnelue
officio sue MlRanth v Colleclor of T/ mal), aud th~ only remeds

@2 (183, 14 Cal 43%atyp 41C G s L R 414 21atp 40

g 3tam 4 Wasink ¥ 31 € 46
1 (1897) °2 Do, 502
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to enforce it 15 by o scparate smt  sce Arbicle 17 of the Lumta
tion Act (IX of 1905), and #/x Bakar\ Peary Moka Mukergee®

On ments, Government are not entitled to any mterest as they
were not bound to deposit money 1f they wanted to appeal

CHANDAVARKAP,J —~The question for determnationn ths
case 15 whether interest ought to be allowed to Government on
the money s which, having been deposibed by them n the District
Court, were withdiawn by the claimant under the award m s
favour made by that Court under the Land Acquisition Act bub
reversed m appeal by this High Comt The learned District
Judge has held that Government ave nob entitled to ntercst on
the ground that the award of mntercst 18 1n the discietion of tho
Court, and that, having regard to the decsion of this Court
whicl, inaeversing the awuid of the Distriet Court, directed
cach party m the acquisition proceedings to bewr his own costs,
1t must be presumed that this Court did not intend the sum
wiongly withdrawn by the clumant to carry interest with it
Undoubtedly the award of interest 13, generally speahing, a
matter of the Court’s discretion, except where ty lw it 13 mado
obligatory  And the quostion s whether, mn the eircumstances
of the present casc, 1t 13 reasonable to award interest It 1s a
rule of law that, where a party has wrongly taken from the
Court moneys depostted 1 Court by his opponent, that Court
has mherent power to enforce a refund of the amount with
mterest see Mookoond Lal Pal « Makomed Same Meak!) and
Gcvind Faran s Sakharam Rawchandia®  In the present ca.e
the amount which w1s deposited with the Court by Gosernment
was taken sway by the 1cspondent, 1 that t had
been settled by that Cours to te the amount of compeneation to
which the respondent was entitied under the Land Acquisition
Act Tho High Court 1n appeal reduced the amount to which
the respondent was entitled Under these circuinstances the
respondent must be held to have had the benefit of the money
belonging to Government i exeess of that to which the Ihgh
Court held him entitled  That benefit 13 represented not

M (1007) 85 Cal 401 ©1 (1857) 14 Cad 494 at p &
(@ (187 ) 3 Do 42
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only by the cxcess amount wrongly taken Ly the respondent
from the District Court but also by the amount of interest which
1t carned with 1t

It was urged before us that this beng tho case of an award
under the Land Acqusttion Act and not o decree, the right of
restitution clatmed by Government cannot rest on the section of
the Code of Civil Procedure which allows a refund of money s
recenned by a judgment creditor under & decree subsequently
reversed or amended But assuming that the Code does not
apply, the decisions above cited show that the right rests on the
inherent power of the Court to enforce the refund

The order of the District Judge disallowing 1nterest 1s sct
aside and Rs 57-5 4 1s awarded to Government as interest on
the amount,of Rs 535 0 8

The respondent must pay the costs both of this appeal and
of the darkiast 1n the Court below

Order set aside
bl 3

ATPLLLAID CIVIL

Before Sir Basil Scott Kt Chref Justice and Mr Justce Datchelor

URUNATH BALAJI MUTALIR DESHPANDE (ontonarL Prarsrire'
GArrm.mm- ¢ YAMANAVA xox NALDARAV D1VAN (oriorvar

Dere~pant), RESTOKDENT ¥

Sale itk an opteon of re purchase—Sust by 1endor & grandson aganst the
rendee’s deughtern lao—Corenant to ve-purchass purely personal

A deed of salo with an option of re purcka ¢ contamed the following
clause — I have given the lnd 1nto your possession, it perhaps abany time
1 requue bacl the 1nd I will pay you the aforerard Bs 6¢0 and any moncy
you may have spent on bringing the lnd into good condition and purchase
Lack the land,

In asmt Lrouzlit 35 years alter exzeubion of the decd by the grandson of
the vendor sgvns* the daugliter i law of the sendee to excrcise the crtien
of re-purchase

® Second Appest Do 67 of 1709
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ITeld, that the eavunant fo re purchase was purely per onal and the suit
was not mawmtamable

Secovp appeal from the decision of T D Fry, District Judge
of Dharwar, confirming the decree of G N Kell ar, Furet Class
Subordinate Judge

The Jarfd 1n suit ongmmally belonzed to the plantifl’s grand
father hrishnag, who sol} 1t to Sheshzir Rwo Divan on the 3 tth
Mareh 1878 The «ale deed provided as follows —

I have purhaced this Inndat 2 Court salo forRe & 5 T havo obtuned
the necessary sale-gertifieate  For ths (as?«ws) Thave sold thes hind to you
fr Rs 60O recerved m etsh I have no nightto nor power, nor anthontr,
nor ¢wnership over (ro right, title ond interest 1 wkla Satl1 Siimlica)
this land I have given the land isto yo-r possessi n af perhaps (at any
time--Yeku? velu) I require bacl the Iand, I will pay to you the sforesud
Rs 600, and any money you iy have spent o brimging the land nto good
condition and purchase back the land  If I am so mclined to take back the
land 1 will dosoat the end of the year and nct i middle of the yesr when
you may have sown tbe land

In the year 1007 the plamntiff brought the present suit agamst
tbe danghter in lan of the vendee Sheshgir Roo e redeem and
recover possession of the land alleging that the said transection
was mortgage bub o sale-deed was taken from the vendor
Knshuay by fraud, mistepresentation and coereion, and ngmnst
s will and consent, and that the shipulation to recontey the
land on payment of Rs 0600 showed that the transaction was
mortgage and not sale The plant further alleged thot the
mortgage debt was fully satisfied and discharged out of the
profits of the land

The defendant contended that the transaction was o sale snd
not & mortgage, that the covenant to re sell was only personal

to the parties to the traneachion and did not pass Like other

property to the hews by inhentance and that thero was no
fraud, force, misrepresentation, coercion or absencs of fieo
consent 1n respeck of the sale deed

The Subordinate Judge found that the transaction 1n smk wea

net o mortgage and that the sale deed wos not taken from tho

vendor hnishoog by fraud, force or musrepresentation or nammst

s free will and concent He, thercfore, dismissed u,g st
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The Suborainate Judge found that the plamiff had made over
the lands to the defendant on lus having ngreed topay to the
plamtiff Rs 50 annvaily for his mamtenance, that the defend
ant had not Lrolen his part of the agreement, thercfore the
planirff could not clamm back the lands and that the plamtiff
was enhitled to mamtenance only The swmb was, therefore,
dismissed

The plamntiff appealed to the District Court but before the
appeal was admitted he applied for leave to withdraw the smit
with Iiberty to bring o fre<h swit, and the District Julge passed
the following order —

Appeal dismics @ with costs  plamtiff (appellunt) havieg been granted
permission to withdmw from the swt with liberty fo instunto a fresh st
(sce Exhilut 7 1n appeal)

The defendant applied for the resision of the said order
under the extraordinary junsdichon (section 115 of the Civil
Procedurce Code, Act V of 1908), urging that the suit was sllowed
to be withdrawn on mnsuffictent grounds, that the procedure
followed was 1rregular, and that without nofice to the defendunt
the surt should not have been allowed to be withdrawn with
permssion to briog o fresh sut A rale nuse was 1ssued which
called on the plamtiff to shoswv cause why the order passed by the
Distuict Judge should zot be set aside

K M Felaar for the applicant (Jefendant) mn support of
the rule

N ¥ Golhale for the opponent (plantifl) to show ennse

Scott, C J —JShe plamtiff brought & smt aganst the defend
ant for posse sion of certan lands alleging that they belonged
to humn and had been handed over to the defendant on Ius under
tabing to pay Rs 50, per snnum to the planhff for mamn-

and that the defendant hed fmled to do so

The defendant contended that the plaintifT had relnqushed
lua rights tn the lands 1n favour of the defundant  Upon this
defence the Subordinate Judge rejected the claim with cocts

The plamtiff preferred an appeal to the Distriet Coust, Lut

beforo the appeal was rdmitted he seade an appleation under
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Order XXTII forleave to wathdraw the smt and bring a fresh smt
This applieation was heard and granted by the District Judgo
without any notice {o the defendant It 1s contended that the
learned District Judge has scted with material irregulanity 1
the exerctso of s junsdiction m two particulars  In the first
place, his duty upon the presentation of an appeal 1s Iad down
by Oder XLI, Rule 11, from which 1t appears that he may
dismss the appeal without sending notice to the respondent or
he may adjourn the hearing, and, 1f the appellant does not appear,
he may dismiss the appeal  But there 13 no provision allowing
him to entertan an apphication the effect of which wall be to get
nid of the deciee of the lower Court without any notice to the
decree holder and without any hearmng of the appeal It a3
also contended that the course taken by the learned District
Judgo 13 not =anctioned by the provisionsof Order ANIII  The
Court 1s empewered to nabe an order permitting withdrawals
froms swb or abondonment of part of a claim where 1t 13
satisfied that the swit must fal  That implies that the smit has
not yet been dispo ed of Bub in the present case the sut has
been disposed of and the deeree has been passed m favour of the
defendont

It 1s clearly, we think, beyond the power of the Court to
allow a withdrawal from a smit with leave to file o fresh st on
the same cause of action after the defondant has obtamned a
decree m hus favour

We, therefore set aside the order of the District Judge under
Order AXIII and dircet lum to admt or reject the appeal under
the provisions of Order XLI, Rule 11

Rule made absolute with costs

Rule made absolnle
¢Br
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THE INDIAN LAW REPORTS [VOL. XXXV,
APPELLATE CIVIL

Defore My Justice Chandararkar and By Justice Ieaton

BAl MACHHBAI, wwow or BAPURAJ LAKHABHAT a\p avornee
(ORIGINAL DEFENDANTS), ArpELLANTS v BAI HIRBAY, wivow or
BAPURAJ LAKHABHAY (oria1Nsk Pawstier) REsrO¥DENT *

Jurisdietion—Ceorl Court—Subordinate Judge of second elass =Dombay Cierl
Cowrts et (XIV of 1669), sectron 24—8wust for declaration—Declaration
that an adoption teas snvalid—Cloym valued for court fee purposes at
Re 120—Courl Fees Act (VII of 1670) sectron 7, elause (IV) sub clauses(e)
(@)—Property erceeding Rs 5,000 1 value—2Alahomedan Law—Converts
Jrom Hind Custom of adopt Burden of proof
Asut to obtama declaration that an adopt on was wvalid was valoed for

court feo purposes at Rs 130 thongh ke property affected by the ndoption

was more than Rs 5000 1o value It was brought mn tho Court of the
Stubordate Judge of the second class whose jurt diction extended only to smts
involving claims valued under Rs 5000 (Bombay Civil Courts Act 1869, section

24) It was objected that the Subordinn’e Judge bad no jun-dichion to

entertan the st —
JLeld that the Suboidimate Judge was petont to try the suit,
Sangappa v Shivbasa:ath) anl Bav B wa v Keskarram Dularramt),

followed
The Mahomedan Law does not recognise adoption  Hoence, where a Tindu
13 d to Matk d: the p Ton 13 that as a neces-ary conse

quence of conversion the law of adoption recognused by Hindu Iaw hns leen
abandoned by lum. e who allsges that tho nsage and law in queation hnd
been retained must prove it

Secovp appeal from the decision of Dayatam Gidumal, District
Judge of Ahmedabad, confirming the decree passed by N V
Desar, Subordwate Judge of Dhandhuka

St for declaration

The plantiff, 8 widow of oze Bapuray Lakhabhai, sued her
co-widow (the defendant) for a declaration that the adoption of n
son made by the latter be declared 1nnalid  The clam was
valued for court feo purposes ot Rs 180, though the property
belonging to Bapura), which would be affected by the adoption
exceeded Rs 5,000 1n value

* Second Appeal Mo 697 of 1000
wassmyr I pos Q)P J poesy
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Lhe patties to the smt were the Parmar Rajputs of Dhandhuka,
who were converted to Mahomedanism nearly four hundred ycars
ago They retained many Hindu customs of living and wero
governed m matters of succession and mhentance by Hindu Law

It was objected to the suit that 2s the property exceeded Rs 5,000
n value, the Second Class Subordinate Judge had no jurisdiction
tohear thesmt This objection was overruled by both the lower
Courts They further placed the burden of proving that
the custom of adoption prevailed among the caste to which the
parties belonged on the defendant, and, as she failed to prove 1f,
granted the declaration sought for by the pluntiff

The defendant appealed to the High Court

G K Parckk for the appellant

G 8§ Rao for the respondent

CuaxDAY ARKAR, § —We agree with the District Judge 1n the
view which he has taken both of the question of jurisdiction and
of adoption The materials both 1n the Court of first mnstance
and 1n the appeal Court are not such as to warrant ourinterfer-
ence with the conclusion arnived at by the District Judge on the
question of jurisdietion The case on that question resembles
Sangappa v Skivdasara® and Bav Rewa v Keskavram Dulavram®

On the question of adoption the burden of proof Iay in the
first anst upon the appellant  Hig case 18 that the Girasias,
when they became Mahomedans, carried with them the law of
wheritance and succession, and that, as part of that law, they
also retmned the ILindu law end custom of adoption Bug

doption 1s not ly inhentance or , although 1t
leads to mheritance or The Mahomedan Law does
not recog dopt. The p plion 13 that, as a necessary

consequence of conyersion to Mahomedamism, the law of adoption
recogmzed by Hinda law and nsage had been abandoned by the
Girasias  Therefore those who allege that the usage and lawn
question had been retained must proveit The decree must be
confirmed with costs
Decree eonfirmed
1r
s T 3 p 08 @IS P I p 2mg,
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APPELLATE CIVIL

Before S1r Banl Scott, Kt , Claef Justrce and Mr Justico Batckelor

KASHINATH RAMCHANDRA POTVIS (ozrarvir DerEvDant APpir
CaNT) APrELtANT v VINAYAK GANGADHAR BHAT AND ormers
(ort6iNaL PLAINTIFFS OrPONENTS), REsrovpevts ®

Dekkhan Agriculturits Reliof det (XVII of 1879), section 2 explanalion
)\ —Agriculburst, definition—Assnignes of Government yevenue, not an
agriculturit

The mroma derned from tenants by an Inwndar which 18 to & certun estent
attributable to the fact that he 13 the assignes of Gov roment revenue and
therefore does not have to pay overa portion of that income to Guvernment
but may keep 1t for humself caunot bo taken 1nto consideration 1n estimating
whether or not he earns his Iivelihood wholly or | pally by agriculture, and
therefore 13 not an agricaltenst witmn the meamng of the Delkhan Agricul
turiste’ Relief Act (XVII of 1879)

Firar appeal against an order passed by Ruttanj: Manchery,
Furst Class Subordmato Judge of Poona, mn tho matter of an
application for a declaration of status as an agriculturist

One Gangadhar Keshav Bhat, the predecessor 1n mlerest of
the present plaintiffy, obtaned a deerec, No 6 of 1893, aganst
the defendant 1n the Court of the First Class Subordimate Judge
of Poona The decree was passed in the terms of an award and
was dated the 18th Tebruary 1898 It directed that the defend
znt should pay to tho plantiff Rs 9,125 within five years anl
on his default the plantiff should recover the amount by thesale

# First Appeal No 70 of 1010
1) Dekhlan Agriculturists Relief Act soction 2, explanation () —
2 In constening this Act naless then s something repugaant fn the aubject o
cortext tho followng rnl s shall be observed pamely 1 —

Agncaltuns  shall be taken to mean a person who by himself or by hieservants
or by Lts tenants carne Eie livelilood wholly or prn Ipally by agnicalturo carricl on
within tho lLimits of s dutrict or part of & dustns ¢ to which this Act may for tho time
berng extend or who Aly engages p tly In ngnealtor il labsur withia those
limite

Fiaplavation (a) t—
Explanation (/) 1— \n sss gnee of tora t 1 not
as such an agriculturist withis this definition
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of the mortgaged propertics  An order for sale absolute of the
mortgaged properties was passed on the 25th March 1907  Sub-
sequently the plaintiffs having apphed for the execution of the
decree by Darkhast, No 441 of 1309 the defendant prescuted
an appheation, dated the 4th January 1910, stating that he was
an agrieulburist and as such was entitled to the benefit of the
Dekhhan Agriculturists’ Relief Act  The Subordinate Judgoe
found on the evidence that the defendant was not an agricul-
tarist as defined by the Dekkhan Agrcultursts Relief Act and
rejected the application  His reasons were as follows —

To sam up his agrienltursl mncome 13 Rs 204 8 01n the Colaba District
plus Rs 443 10 tho Satars District, plus Rs 19 ryotwau lands i the Sat
Distrct total Ps 716

Whle hus non sgrieultural meome 1s Ps 39¢ 16 £ Sarinjam allowane plus
R¢ 42870 Satara Imam plus Rs 280 Colaba Imam plus Rs 11
Doshpando allowance—total Rs 1,114 6 ¢ which greatly preponderates over
s agncoltaral income

Defendant appealed

K N Royays for the appellant (defendant) —The defendant
being Inamdar of both the revenue and soil, the revenue
that he appropriates to himself without giving 1t over to
Government 13 a5 much part of Ius agricultural ecarmng
a3 the rest of the produce of the soil  In the ease of an Inamdar
of revenue only, he gets n share of the produce of the land
cultivated by some one else He 1s, therefore, not an agricul-
tunst within tho meaning of scetion 2 of the Dehhhian Agricul
tunists’ Relief Act  But the income which a cultivator himself
retoans 1 bug carmng derived by agniculture

P P Khare for respondents 1, 8 and 9 (plunhfis 1, 8
and 9V —The share of the produce paid as revenue and retained as
TInam 15 not agricultural income It 1s an assignment of rovenuo
only The ruhngin Purskotam \ Sttaram® shows that the Inam
of revenue 1s distinet from Inam of sml Explnation (8) to
scchion 2 of the Dehlhan Agriculturists Relief Act lays down that
an asaignce of Goyernment revenuo 1s not an agricnliunst

P D Bhsde for respondents 1—6 and 9 (plamtifis 1—-6 and 9)

) (1906) 8 Bom L R. (06,
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Koyws m reply —The 1ulwg n Pursholam v Selaram® does
not touch the present point  Explanation (#) to section & of the
Dehhhan Agricultunists Relief Act 15 not an exception to the
definttion but only an esplanation

Scort, C J —The question that wehaveto decide 1n this case
13 whether the 1ncome derived from tenants by an Inamdar which
1s to o certamn extent attributable to the fact that ho 1sthe
asyignee of Government revenue and therefore does not have to
pay over a portion of that income to Government but may heep
1t for lmself, can be talen mto consideration i eshmating
whether or not he carns his livelthood wholly or prmnewpally by
agriculture and therefore 1s an agreultunst within the meamng
of the Dekkhan Agriculturists” Relief Act

The auswer to the question depends upon what force 13 to be
sttributed to explanation (8) of the defimtion in section 2 That
explanation says “An assignee of Government assessment or a
mortgagee 13 not ns such an agriculturist withm this definition

Now, we think, 1t 1s clear that af the object of that explanation
was to exclude the consideration of the income of a mortgagee as
such 1t must <lso have been the intention to exclude tho
consideration of the income of an assignee of Goiernment as
such  We have no difficulty 1n armving ab the conclusion that
the object of the le,islature was to exclude mortgagecs,
to the extent to which their 1ncome 1s derved from their nghts
asmortgagees, from clauming the special benefit of the Act, and,
therefore, we are forced to the 1 that the legislature also

tended to exclude assig of Govi t ¢ i1 that
capacity from claimng the benefit of the Act

In the case before us, thercfore, the receipts of agricultural
meome attnbutable to the posibion of the applicant as Inamdar
must be excluded from consideration, and in this view the
concluston arrs ed at by the Subordinate Judge that the applicant

13 not an agriculturst 1s correct
We disnuss the appeal with costs

Appeal desrszed
c [0 1 1§
a} (1936} 8 Fom L I 60
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Before Mr Justsce Chanlavarkar and Mr Justres Heaton

Vi ANKAPACHARY A piv SHRINIVASACHARY A (or1o1¥an Prarrrs),
APPRUIANT v YAMANASAMI, pavenrre or RADHASAMI (oriciNaL
DerFCNDANT) RESCONDENT *

Fendor and purchaser—Sale of property ws posse sion of & third person—
Person s possession olaming fo be own »~Th vendor @ benamidar—
Deglgence
Tho plantiff parehased a house fiom & peraon who bad the titlo deods of the

house made out m Iy name  Tho honse was wn the defendrot s possession who

claimed to be 3ts owner and 1t appeared that the plamtiff's sendor was only

a bentmidar for the defendnt  The plaintsff sued to Tecover posse sion of the

hous from the defendant —

He'd that the plaintiff could not suceeed because he omitied to miahe fhe
inguines which he was bound to make to perfe t his own fatle and by lis ewn
negligence exposed himself to the rish of purchasing property which ja veility
belonged not to hus vendor bat to tho defondwnt

SeCovD appeal from the deciston of F A DeSouza, District
Judge of Byapur confirming the dusiee passed by H V Kane,
Subordinate Judge of Bagalkot

Swit to recover possession of o house

The house 1 question was sold by 1ts owner Solbanna to one
Guracharya on the 4th July 1903 Guracharya died 1 1905
and on the 2nd Qctober 1907 lus widow Laxmibay sold 1t ta
the plamntff

The house was in the possession of Y amanasamt (the defendant),
a concubine of Gurachursa  She clatme 1 to ba 1bs owaer <ayng
that the house was purchased for her with her own money by
Guracharya who was a lexsmdar for her  The plaintiff sued
to recover possession of the house from the defundant Tho
defendant 1n reply set up her ownership to the house  The
Subordinate Judge found 1t proved that the defendant had
purchased the house 1n smt from Solbanna with her own money
and got from lum the sale deed 1a Guracharya’s name lewrme
for her, that the plantiff hal no nohee of it, anl that the
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of three years and referred the ease to the Sessions Judyo wnder elansg (3) of
section 128 of the Code  The latter confirmned the order without gowng mto
the ments of tho case

Jleld, that the words of clause (3) of scetion 123 of the Criminal Procedure
Codo 1698 wera wide enough to give discetionary power to the Sessions
Judge to deal with the c1so on the monts 1nd pres such orders as the eircum
stances of the onse might require

Ti1s was an applieation to revise the order passed Iy F T
Varley, S Judge of Khandest .

Proceedings under sections 110 and 118 of the Crimmnal
Procedure Code, 1898, were mstituted against the accused before
J T Brander, Fiest Class Magistrate of Tast Khandesh 1The
Magstrate held tho inquiry and founu that the nets of the
accused fell within clauses (a), (¢), (¢) and (7} of section 110 of
the Criminal Procedure Code, 1808 He thercfore, ordered them
under section 118 of the Code to be bound over for o period of
three years, and dirccted each one of them to exeeute 2 personal
bond for Rs 5,000 and to furmsh two respectalle surehies for the
same nmount  ITe then referred the ease to the Sessions Judge
of Khandesh under section 123 of the Crniminal Procedure
Code, 1898

The Sessions Judge heard the aceusea’s Counsel, and confirmed
the order without allowing hum to go nto tho ments of the
case, on the following grounds —

Tt 13 0t Qisputed that thero 1a sbundant information and evidence npon the
record which would 1f believed, justify the Magutrates order, the novel
contentdr put fornard 80 far na this Gourt 18 awate for the first time 19 that
the Sermons Court shonld 1n the course of thusa procerdirgs exersise sty judicnl
functions in tao directlon of ent nin,, fully into the ments of tho c1so reappre
enting the evidenen, and setting the order of the Magistrale ande a8 based on
fal.e information and worthless evidence

Now 1n {he first jlace, there 13 no provision in the Code for the party or hts
pleader belng heard at all fe proccedings submitted wnder this section but on
gen ral principles 1t may be conceded that a party to whose prejudics sn order
may be p1 8ed may havea heanng (I Tu1 23 Calcutts pago 493 and § T}
27 Coleutts, page 626) bot the scopa of this eaning must be nigilly lmitad by
section 123 (3) Crimimal Proecduro Cods ho mny urge that the wnforttion or
evidence requirs to be supplemented or that the ord rmay be modified in ons
(irection of another, or even, 3f 1t wire based patently ou no ovidinee or
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wformation (and this defest conld ne* be remedied Ly the DMagistrate) 1 the
Lust resort set asid,  but from the proposition that the party or Ius pleader can
ask the Sessions Lourt whether as 1 Court of first instance o appeal to enter mto
the mernis of the case, or 1eappreciate the evidenca this Court must emphaty
cally dissent there 15 of course, no suthonity 1f 1t needed to be enforced, for
the principle that the ordor pissed by the Sessions Conrt1sits own order and
no mere adoption of the provisional order of the Magistrate and the Gourt will
exercise its own discretron 1n passing such an order within the humts assgned
01t by gection 123 (3)

‘Chat the Courtus not exere swng its ordinaty cruninal yurndietion and that
the jursdiction conferred by section 123, Crimmal Progedure Code npont &
Sesstons Court 19 concerned rather with the esercise of a power,for the preica
fioa of an offence 18 emphasieed by o Full Bench Criminal Raling of the
Bombay High Court No 73 of December 1890

Section 406 Crimwnal Procedure Cole makes all orders from BMagisira’es 1n
the District appenlabie to the District Magistiate and the Sessons Court has
Teally no concern with the merits of o1ders pa sed by Magistrates  that this 18
the intention of the Legislataie 1s clear from the amepdment of section 123 (3),
Crimmal Procedure Gode when the Caleatta High Court (I I R 4
Cal. 165) la1d down that the mformation and evidence which was defective must
be supplied by the Sessions Court ttacl{ the delegation of this duty to the
Magstrate who held the inquity under section 118 Crimmal Procedure Codo
clearly shows that there never was any mtention that the Seesions Court shonld
enter 1ato the merits of the making of theso orders undor Chapter VIIT  As
the contention 1f allowed would add enormotsly to tho worb of tho Bessions
Court, sbs Jecuston 18 ong of great mport nee  Mr Kaz habirudin baving
announced his ttention of not resting content with the Ruling of this Court,
proccedings are suspended, and this Comt rales that there 13 no anihonty for
Mr Kaz Eabiradins contention and mast decline to hear lum ou the menits

The accused applied to the High Court under its criminal
revisional jurisdiction

P B Shingne, for the accused —The language of section 128
of the Criminal Procedure Code, 1898, 15 wide enough to
warrant the Bessions Judge to go 1nto the ments of the ecase
If the order were to be for a secanty for one year, the atcused
could have appealed under seetion 406 of tho Code  Thelearncd
Judgo should therefore have gone tnto the ments of the case

G 8§ Rao, Government Plender, for the Crown —The aceused,
if aggnieved, hat ¢ the reeourse to appeal or apply m remsion It
will bo sufbcient for purposes of jushee The language of
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sechion 128 does not warrant the coneluston for which the accused
are moving this Court

CHANDAVARBAR, J ~Clatse 3 of section 123 of the Crinunal
Procedure Code provides —

#Buch Court after such p ings and reqmnng from the
Magistrato any further information or ovidence which it thinks necessary, may
pass such order on the case as 1t thinks fit’

Tho words are wide enough to give discretionary power to
the Sessions Judge or the High Court, as the case may be, to
deal with the case on the memts and pass such order as the
circumstances of the case, 1n lus opinion, may require

We must, therefore, make the rule absolute and ash the
Sessions Judge to deal with the matter, having regard to
this order

HEATOov, J ~—T agree to the proposed order  Unless the words
used 1 scetion 123 of the Crimnal Procedure Codo are mntended
to confer on the Court of Seswion power to go into the meris
1 2 case of this kind, and, indeed, unless they require 1t fo go
mnto the menits, 1f any point 1s rarsed which 1avolves the merts,
I am unable to understand what thesc words mean It 1s true
that section 106 provides that an appeal lies to the District
Magistrate  But I think that the Sessions Judge 1s wrong 1n
argming that although he himself might mahe gn order under
section 123 the order requinng security would stll be the order
of the Magistrate and would still be open to appeal to the
Dustrict Magistrate under section 408 It scems to me that
when the Sessions Judge has dealt with a case under the provi-
s1ons of section 123, the order passed by him, whatever 1t may
be, becomes the order n the case, and thereis nolonger an order
by & Magistrate made under seetion 118, which can be the
subject of an appeal to the District Magistrate

Therefore, the Sessions Court 13 the only Court which has
the power to deal with these cases, and beng that only Court
1t must go into the ments if required, and if the Judge 13 to go
nto the ments, he 1s bound, according to the general principles
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of justice, which are apphcable 1 British India, to give the

person affected by the o1der an opportunity of being heard
Therefore, I consider that the 1ule must be made absolute
Rule made absolute
R R

APPLLLATE CIVIL

Before Uy Justice Chandavariar and My Justice Healon

NARAYAN SADOBA HALWAI (om16InAr DEFENDANT) APTELLANT, v
UMBAT ADAM MEMON (orioinsr Prarntiey) REsroRpENT *

Ciril Procedure Cole (det IV of 1887) sections 282 287—Deeree—
Erecut, Attack -Appl: 2o rasse atlach by althird per
son—Court declaring lien an lus favour—Property sold subject to lien—
Third parly sung the auction purchaser for amount of lien—duction
purchaser can question the existence of len

Tn execntion of a money decreo obtained by G sgamnst I certain property
belonging to the latt r way attached U intervoned in those proceedin,s and
asked to rase the aitachment on the ground that the property was lus. The
Court 1nveatigated the claim under sections 28) and 281 of tho Cinil Procedure
Code of 1882 and held that the property belonged to I and that U was
entitled to o lien on the property for I's 687 113 Tho property was then
s0ld at 1 Court salo subject to the lien and purchasedby N U sued N to
recover the amount of his len N contended thit the order passed in the
miscellaneous procecdings did not bind hum and that hej was entitld to
question the existence of the ien —

Held that N was not bound by thoe order passed 1a tho musellancous pro-
ccedings for he coull not Lo regarded as a party to 1t being not & representa
tive eithor of the judgment debtor or of the Judgment-creditor

Vasanys Haribhas v Lally ARk} Tishoanath Chardu kv Subraya
Shuvapa Shetts() followed

Held further, that N was eniatled fo question the exislence of the hien
Inasmach as the order passed by the Court s to the lten could not be regarded
s ane passed nnder section 232 but as one passed under section 287 of the
Cax3] Procedure Code of 1882

Second Appeal No. 903 of 1709
) (1£85) 0 Boms "85 @) (2690 25 Bom 320,
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SECOWD appeal fiom the decison of P J Talyarkhan, District
Judge of Thana, 1eversing the decree passed by D D Cooper,
Subordinate Judge of Baseein

One Govind Sadoba Halwa: obtained a money decree against
one Haroo Hassan Memon an 1903 In execution of the decree
Gnind attached some property as belonging to his judgment
debtor Haroo assan Memon  In those proceedings, one Umbar
Adam Memon mtervencd and applied to raise the attachment on
the ground that the property belonged to him The Court
vestigated the claim under sections 280 and 281 of the Civil
Procedure Code of 1882 nnd found that the property be
longed to Haroo Hassan, the judgment debtor, but declared
TUmbar Adam entitled to the lien on the property for Rs 687113
The Court, on the 20th December 1905 ordered the property to
be sold sulject to Umbar Adams hen The property was sold
subject to the licn at a Court sale on the 16th March 1906 and
purchased by Narayan Sadoba Halwai (the defendant)

In 1908, Umbar Adam brought the present smb to recover the
amount of Ins lien from Narayan Sadoba (the defendant)

The defendant in his written statement contended snter aliz
that he bad po knowledge of plantiff’s encumbrance and that he
was not liable for the clam

The Subordmate Judge held that the defendant was nob
bound by swhat took place 1n the nuscellaneous proccedings to
which he was not = patty, but as the plantiff adduecd no
evidence to prove s claum he dismissed the st

This decree was, on appeal, reversed by the District Judge,
who held that the defendant was precluded from disputing the
hen The plamtiff’s claim was decreed

The defendant appealed to the High Court

D 4 Ehare and B 7 Desas for the appellant

@ § Rao for the respondent

CraNpavarkAR, J —The facts which anse 1 this second
appeal for the determination of the question of imitation argued
before us nre shortly these One Govind Sadoba obtained
n money decree aganst one Harco Hassan In execution of
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b money decree the property in disputo was attached by the
ment-creditor  The present responuent plamtift mteryened
applied to have tho attachment rased on the ground that
"as owner of the property

pon 1nvestigation of tho clarm under sections 280 and 281
he Civil Procedurs Code the Court held that the property
1ged to the judgment debtor, not to the present plantalf
1t also held that the interycnor was entitlod to a lien on tho
erty  Accordingly the Court passed an order that the pro
¢ should be attached and sold, subject to the lien of the
rvenor  The property was sold subjcet to the present plamnt-
lien, namely, Rs 687-11 3, and the defendant purchased 1f
he Court sale
he plantiff has now brought the smit to recover the amount
he hien which, Lie contends, has been estabhished conclusively
the order passed 1n the miscellancot s proceeding  The lower
rt has allowed the claim  But 1t 1s contended before us by
:ndant, the auction purchaser, that he 1s entitled to question
evistence of tho hen, that the miscellancous order does not
1 him, and that he was not bound to bring a suit to set
¢ that order after the sale wathmn a year fiom its date It
been held by this Court, 1n a series of cases, that under the
amstances mentioned above, the auction purchaser cannot
regarded a3 a party to the muscellancous order, being not
epresentative either of the judgment debtor or of tho judg
it ereditor  sce Pasarye IHavibhas v Lally AZu® and
lvanath Chardu Na:k v  Subrays Shwapa Shetts®  Unless,
refore, the plantifl’ brings this case within the prineiple of
deaisions 1 Yaskvant Shenes v Tithole Shets® and
nagauda v Pareshat®, s smt must fail  But these two
1s1ons cannot apply here, becauso there the auction purchaser
t also the attaching creditor, and therefore, the order was
which bound the parties to 1t and tho suit was bronght

the party who was ful 1n the 1l 3 pro-
ding
M (188,) 9 Lom 235 ) (1887) 12 Bor 231

@ (180) 1v Bom 200 ) (1597) 2. Bom. 640
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1911 The second ground 1s that 1n the miscellaneous proceeding the
Nasazan plamtiff came 1n and sought to rase the attachment upon the
Hnw:; ground that the property belonged to him There was no
Uy Question dwectly reised by him that he was entitled to a hen
Lﬁgﬁ',‘; The question of lien came 11 only incidentally, and therefore, the

order passed by the Subordinate Judge, that the property
should be sold subject to the plaintifi’s lien, cannot be treated ag
an order under section 282 It must under the circumstances
be regarded as one made under section 287

The lower appellate Court haying erroneously disposed of the
prehminary pomnt ansing in this case, we must reverse the
decree and remand the appeal to that Court for a hearmg on
the merits

Costs to be costs 1n the appeal

Hratow,J —I agree to this order I notice that the District
Judge has distingwished clearly between two different aspects
of the case The first was the question whether the auction
purchaser 1s bound by the order i the miscellancous proceed-
g, and he held, I think quite rghtly that the auction
purchaser was not bound, the second aspect of the case was
whether the property sold was the equity of redemption and
nothing else The Judge held, ;n my opimon, wrongly that
what was sold was the equity of redemption only

Now, 1f this were a finding of fact, we should be bound by 1¢,
but to my mind 1t 18 not o finding of fact It 15 merely a
determnation of the legal effect of certain documents Thero
15 no dispute as to the meaning of the words 1 the documents
They are the proclamation of sals and the certificate of sale, and
they are undonbtedly to the effect that what 1s sold 1s the
property, ¢ ¢, landed property, subject to a certain charge the
nature and amount of which are mentioned Itisnot 1n terms
a sale of the equmty of redemption Therefore, 1t seems to me,
that the District Judge “vas wrong in decrding the case on the
ground that the purchaser had bought nothing but the equity
of redemption

As to the first aspect of tha case I will say a few words
The dispute arose between the decree holder and a third person
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who objected to the sale of certain propeities alleged to belong
to the judgment debtor  To that dispute the judgment debtor
himself was not made a party, i any senss of the word
whatever  He had no notice of this dispute and he never inter~
vevedin 1t The dispute was heard, n that summary manner,
which 15 adopted 10 snch proceedings It was not trzed with the
thoroughness and with that care to sccure that all persons
nterested are partics with which such a smt, for instance as a
mortgage swt, 15 tried, the decision arrved at by the Court
15 o decrston which not only binds the parties to the dispute,
but, unless a swt to sct 1t aside 1s brought within one year, 1t 13
final  But 1t seems to me that 1t would be wiong on principle
to liold that the decision arrived at binds anyone whatever who
15 not 4 party to the dispute or one who derives mterest from
o party Now the judgment-debtor was not a party to that
dispute and he 1s not a person who has derived intercst from
either of the par‘ies It seems to me therefore to be contrary
to first prineiples to say that the decision arrved at i that
dispute has any legal effect whatever as regards the judgment
debtor, 1n the nature of res sudicata or for the purpose of
preventing him or the auction purchaser, 1f mndeed the auctions
purchaser can be supposed to be bis representatise, from re
opening that matter which was decided

Decree rerersed
rr

ORIGINAL OIVIL

Defore Mr Justico Robertson

AOTILAY MILITAT AL avp anotnrr Prarsurr r THE ADVOCATE
¢ LNF1 AL Of BOMBAY AND OTHER®, DEFEYDANTS *

JTirdy Taw—Till=Tse of expression * malil ~Tilor'e estate—
onsts uelion

A Hinda ied levring 4 Will by wheh (sinfer alis) ho appoiuted hus wifo as
1os douy kgitee wm the followisg words — As regards whatever may
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tentam over I appount my wife Dhancore as tho owner (malil) of the
whole thereof  The management of the property compriming ihe sud
residue was provided for by the appontment of two }ersons named in the Will
and cer{an other restrictions were placed on the management cf the property
bythe wife Funally provision way made for the farther distnbubiwon of the
property after the wife’s death
Held that the wadow took a widows estate and not an absolnte estate
The use of the expression malik by itself would be suflicient to give the
widow an absolute estate but the knowledge of the testator as to the incidents
of & widow s estate and the ordina~y notions or customs of Hindus 15 fo be
cousdered 1z constymbg & Will

Tmis matter came before the Court on an orignating
summons taken oub by the evecutors under the Wall of one
Jethalal Nathalal who died on 9th October 1907 leaving lam
surviving his widow Dhancore (second defendant) and three
daughters by a pre-d d wife (the third, fourth and fifth
defendants) The sixth defendant was fitst coumn to the
deceased and the Adsocate General was made a parly as

representing certain chanties

The clauses of the Will and the questions m dispute are
sufficiently set out in the yudgment of the learned Judge

Nadkarns for the plamntifis

Jardine, Acting Advocate General, for the first defendant
Junnak for ghe second defendant

HRanga for the third defendant

Dastur for the fourth, fifth and sixth defendants

RoueRTSON, J —~This 13 an onginating summons tal.en out for
the purpose of obtaining the Court’s opinion upon the constructon
of the Wil of one Jethalal Nathalal, who died on the Sth October
1907 leaving o Will dated the 15th of July 1907  The summons
19 taken out by the executors according to the tenor of the Will,
and the principal pomnt thab arises 1s the determination of the
question  What, 1f any, interest 15 taken by the sccond defendant
Bai1 Dhancore under the Will of the testator ?  Bai Dhancore
18 the widow of the testator
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The Will, which 15 1n Gujunatr sets out that the testator had
certam properties which he desired to dispose of and he com
mences s Will by saying

€ X m full consciousness make tlis my Wil agreenbly to what 1s wntten
below The patticnlars thereof ars as follows —

¢1  There arc my three daughters by name Mani and Kas: and Somi born of
the womb of my first married wife Jadav and no son whatover 1s alive My
sd wife Jadav 18 dead

*2 T have got my eldest daughter Mani marmed to Shah Hargovandas
Vackhra) :n Bombay and my two other daughters haesi and bom: have
temained to be betrothed and married

“3  After the deceass of my wifo Jadav I have married again with Dhancors
the daughter of Shah Chumlal Jethalal mn the ity of Breach No child what
ever has yet been born of ber womb*

He then recites that he had a pieceagoods Lusiness carried on
1w two shops, and proceeds ‘An sgreement has been
made with them (my partners) on stamped paper of the value
of Rs 10 (namely) ten And both of these partners have not
got any capital whatever credited in their names in the two
shops carried on 1n my name We three partners have equal
shares ” Then he proceeds ¢ And the whole capital i the
shops belongs to me personally The same amounts to about
Rs 16000 namely Rupees fifteen thousand  All those moneys
belong to me persomally Therefore Shah Bhogilal Jugaldss
of Cambay, who 13 my maternal unecle in-law, and Shah
Motilal Mithalal together shall on my behalf after my hfe time
(decease) deal with these moneys after my lifestimo (decease)
agreeably to what 1s wnitten below, because my wife has not
a8 yeb sttamed her full oge  Xn hhe wunner my danghters are
young  Therefore they shall deal with (or dispose of the smd
moneys) sgreeably to (what 1s wnitten) below —The particnlars
thereof are (as follows) *  Thereafter he makes certain provisions
with regard to his daughters setting aside the sumof Rs 3,000
for the benefit of the daughters, and finally he dirccts “My
daughters shall not sell the same  That refers to the Rs 8,000
to be invested in  Government Prommssory Notes After

reaiting the evistence of his chanty occount in hus prece goods

shops and giving eertamn legneies, he says  “An arrangement
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agreeably to the above particulars shall be made out of the
moneys sppertaining to my capitel ;n my above shops On the
above moneys bemg deducted, as regards v haterer may remam
over, I appomnt my wife Dhancore as the owner of the whole
thereof” I understand that the word used for owner 13
“malih” He then enumerates lus mmmovcable property and
other properties such 1s goods and chattels, vessels and utensils,
clothes and wearing apparel, etc, and all claims and outstand

1ngs appertamning to s prece goods shops, and finally fo all
these he says I appomt my wife Dhancore as the owner of the
whole of the smid propeity ’ Here, agam, I understand the
expression used 1s “malel”  Ho then procecds * She shall
with the advice of the above written two persons carry on the
‘valwat’ (management) thercof  And for doing that businessa
good (competent) Mehta or man should be employed  Such person
as these two persons (that 1efers to the two persons Bhogilal
and Motilal) mav desire to keep shall be employed and (the smd
management) shall be carried on  And on the death or decease
of any of these two (persons) another good {and) proper person
shall again be admitted who shall live (act) consistently with
Ius respectability and reputation And as regards the memo-
randum of orngments (and) jewellery which I have made
(written out) 1n iy handwriting and 1 ept in my box when the
above wrtten two persons may destre to sce the same, the same
shall be shown to them’ Itis a httle difficult to understand
exactly what the testator meant by this provision but I have
very httle doubt that when he suys that the list of the
jewellery 15 1 lys box and that tho hist 23 to be shown when

ever they wish 1¢ o the peisons whom he proetieally appomts
executors, he means 1t to be shown for the purpose of comparing
the list with the ovnaments to see thut they are all there  Then

the Will procerds ““After my hfe-tume (decease) & “lakann’

(distribution) of vesscls shall after me be made within (my)

‘varss’ (first anmiversary) amongst the (members of my) caste1n

Surat My wife shall act according to the wishes of the two
per ons written above Should she however act contrary to

what they wmay say, (these) two persons sholl make such

arrangement ay they inay think proper Andon my wife’s
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deecase the Casto  Malalan® outlays having been made m o
good manner, as regards what may remam over, moneys shall be
given out of the same nto the “ Nerashrst’ fund and to my
three daughters and to my maternal uncle’s son Lal hmdas
Kanji on such arrangement having been made as the above
written two persons may deem proper  According to the above
particulars (my property ) shall after me be admimstered ¥

It 15 argued en the one hand that Ba Dhancore under these
provisions merely took the income during her Life On the
other, 1t was argued that she took aither an absolute estate or
at the very least a widow’s cstate

If I was at lhiberty to speeulate as to what the testator
meant, I should have very little hesitation m coming to the
conclusion that lis intention was that his wife should have
the full benefit of the estate during her hfe but that he
mtended that she should be gmded throughout by the advice
of his executors and that lic intended to make a gift over after
her death to his three daughters and his maternal uncle’s son
But the authorities are perfectly clear that what the Court has
to do 15 not to speculate upon what tho testator 1ntended to say
but has to construe tne 1ntention as1tis actually expressed in the
Will It s, therefore, necessary to consider what the authorities
say n regard to Wills of this character made by Hindus It g
not necessary to refer to more than a few of the cases that have
been ated beforc me, and I think it best to base my decision
upon the nuthorities which aic reported mm the Bombay Law
Reports and on the Privy Council cases to which I will refer
In Harilal v Bas Rewa®™ o somewhat sumilar pomnt came before
Chicf Justice Tarran and Mr Justice Strachey The headnote
says “A Hindu by s Will dirceted that after us death his wife
was to tal e posse swon of and enjoy Ius property, and 1 another
passage declared that € just as lic was the owner so she was to be
the owner’, but there vere no words of inhentance used, nor
did he directly give Ius wife any power of disposition over the
property  Held, that she took only alife interest 1o the property ?
And at page 380 Sir Charles Farran says ¢The Courts have
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slway s leaned agamst such a construction of the Will of a Hindu
testator as would give o his widow unqualified control over
s property By the uso of such expression as ‘my wifers
the owner after me’ or ‘my wife 15 the her’ it 15 usually
understood that the testator 15 providing for the succession dring
the Iife-time of the widow and not altering the ine of mheritance
after her death *

In Chunsial v Bas Mubs® very much the same pomt came
before & Court composed of Messrs Justices Parsons and Ranade
There the words of the Will were « After my death, my wife,
if she be alne 15 the nghtful herr, and 1f she be not alive, and
after the death of my wife, my daughter Bar Nathi 1s my rght-
ful bewr (hekdar waras) ? ¢ As to my daughter Nathy,
whom T have, ofter the fe-ttme of myself and of my wife,
oppomnted hewr to my property, and as to the surplus the heir to
the same 15 my daughter Natht” The testator died m 1894,
Nathi 1o 1895, and the wife 1n 1897 Thereupon the testators
step mother claimed the property as his reversionary har  Held,
that under the Wall Nathi took an estate vested m nterest from
the testator’s death, which would pass to Zer hewrs on her
death, end the step mother would have no title And
1 the judgment Mr Justice Parsons says at page 423
“The facts, therefore, are almost exactly the same as tho e
the case of Zallu v Jagmohan', and, of that ruling 1s followed,
the result would be that Nathi would take an estate vested 1n
nterest from the testator’s death which would pass to ber herrs
on her death, and the plamntiff would have no title” He then
says “There 15 no real difference in the meamng of the words
maltk (assuming that that was the vernacular word translated
owner) and weres when they are used in the Walls  The intention
of the testator in each ease to give his whole property to his

wife for ife and on her death to bis daughter absolutely 15 clear ’
I consider that those two cases show that so far ss the
are d, there would be no doubt that

on the f.me construction of this Will the widow did not fake an
absolute cstate But there are two Prvy Council decisions
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upon the point o which 1t 15 important to refer  The first 1s
that of Moulvie Makomed Skumsosl Hooda v Shewukram™) There,
a Hindu mhabitant of Bebar, by a document of testamentary
character after reciting that the property of which he was about
to dispose was ancestral property, and recting the deaths of lns
only son, of hus brother without leaving 1ssue, hus brother’s wife
and his own wife, declared “only D K, widow of my son, who
too excepting her two daughters, born of her womb, S and D, has
no other hews, 1s my hewr  Except D K ,none other s, nor shalt
te my heir and mofsh' At page 14 of the judgment which was
delivered by Sir Robert P Collier 1t 18 smd  ““ He (that 1s the
testator) then uses expressions which, if they .tood alone, would,
1 thewr Liordsh ps’ opimon, shew that he intended to make an
absolute gift to Ranee Dhun howur  The expressions are these
(L have just read them) “It has been contended that these
latter expressions qualify the generality of the former expressions,
and that the Will, taken es a whole, must be construed ay
mtimating the intention of the testator that Mussumat
Runce Dhun Kowur should not take an absolute estate,
but that she should be succeeded in her cstate by her two
daughters  In other words, thet she should take an estate very
much hike the ordinary estate of o Hindu widow  Inconstrumng
the Will of & Hindu 1t 13 not improper to take nto consideration
what sie hnown to be the ordinary notions and wishes ot
Hindus with respect to the devolution of property It may be
assumed that a Hindu generally desires that on estats, espeerally
an ancestral estate, shall be retained in hus family, and 1t may be
ossumed that o Hindu Inows that, os o general rule, at all
events, women do not take ahsolute estates of mheritance which
they nre enabled to shenate Having 1efercnce to these
coneiderations, together with the whole of the Will, all the
expressions of which must ba taken together without any one
beng snasted upon to the exclusion of others, thewr Lordships
are of opimon that the two Courts 1n Indie, who both substane
tally agree upon this pomnt, are night 1n construmng the intention
of the testator to have been that the widow of his son should
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not tahe an absolute estate which she should have power to
dispose of absolutely, but that sho took an estate subject to her
daughters succeeding her 1n that estate, whether sncceeding her
as hewrs of herself or succeeding her as heirs of the orgmal
testator 18 1mwateral ”

Bat 1t remains to be considered whether the case of Husammat
Surapmans v Rabe Na'k 0yak™) has somodifiedtheforce and effect to
be given to the decisions I have just eited as to affect my judgment
i this case  The headnote 1n that case says  “ Where a Hindu
husband gave certain property by deed of gift or testamentary
mstrument to s first and second wives and daughter in law
respeets ely, reserving to humself a lite interest, but directing that
after Ins death they shall be ‘malih wa khud sikiryar,s e,
owners +1th proprietary powers’ Held, m a smb by the
husband’s reversionary hetrs for 2 declaration after the death of
the =aid second wife that she was incompetent to alienate the
property so given, that she took an absolute estate The word
“malik’ 1mports full proprietary rights, unless there 1s something
1 the context to qualify 1t The fact that the donee 1s 2 Hindu
widow 1s not sufficient tor that puipose”  And at page 19 therwr
Lordshipssay  The words translated, asowners with proprictary
povncers orein the origmal (I read them)  Theappellants contend
that these woids are awply sufficent to confer an alienable estate
The respondents on the other hand contended, and Courts below
have held, that under these words the lady took no more than
the ordinary estate of 2 Hindu widow which 1s inalienable exeept
10 speeial condittons which are not alleged to exast n thus ease
Then they proceed to set out the facts and to deal with various
previous decistons, and they say at page 21 “This case scems
to adopt and apply the same view of the word “malsk * as was
tal on 1o the Calcuita case 1 24 W R above eited, with tho
result that mn order to cut down the full proprietary nights
that the word imports something must be found in the content
to qualify 1t Nothing has been found 1n the contest here or

the surrounding crrcumstances, or 1s relied upon by the respond-
ents, but the fact that the donee 13 & woman and & widow, which

M A%HL & 351 A 17
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As to the fourth question ¢ Whether the gift over in the s
Will contamed on the death of the second defendant 15 vahd
wvahd, and if vahid, who are the persons entitled to the s
residue on her death ~nd in what proportions, and for w}
interests,” 1n my opimon the time has not arrved for answer:
that question

The plantiff’s and the Advocate General’s costs to be pad ¢
of the estate as between attorney and chent The seco
defendant to hiave her costs out of the estate  Defendar
4 and 5 to have their costs out of the cstate as betweon par
ond party  Defendants 3 and G to have one set of costs betiwe
them as between party and party

Attorneys for plamtiff —Messts € # D Cunka § Co

Attorneys for defendant 1 —Meusrs Lsttle § Co

Attorneys for defendant 2 —DMessrs Mekta and Dalprir.m

Attorneys tor defendant 3 —Messrs Dadackangs and Pocka

Attorneysfor defendants 4 and 5 —Messts Jekangsr, Gula
bhas and Billymorta

Attorneys for defendant 6 —Messrs Jekanger, Uekta a
Somyt

h Ma h

APPELLATE CIVIL

Before Sir Basil Scott Kt Chief Justice and Ur Justice Batchelor

MANILAL RANCHOD awp aNorner (ORIGINAL PLAINTIFPS) APPELLANT
¢ MOTIBHAI HEMABHAI 2XD OTHERS (ORIGINAL DPPEYDANTS
RESPOVDENTS *

Cieal Pr eedure Code (Act XIV of 1982) sections 268, 274— Usufructua
mortgage—Debt -Immov able  property—Execution  of money  decres-
Attachment
Whoro o deed ¢f m rtgaea with possession provided that the morigages wa

to enjoy the profits 1n Jien of interest for ten yenrs and was to be redeemed o

tho expiration of the term by pryment of the mortgage money

# Second Appeal ho 707 of 1909
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Held that the document created a purely usufru tuary mortgage

Hcld, further thatin the case of a usufructuary mortgage, there was no
debt payable by the mortagor to the mortgages Which conld be attached 1n
execution of a nioney decreo agamn ¢ the assignee of the morigigue, and that
section 263 of the Civil Procedure Code (Act NIV of 1832) was not applicablo
to sucha ease  The procedure should be by attachment under section 274
of the Civ1l P1ocedure Lode, of the intercst n immoveable property and 1its sale
according to the provisions of the Code

Tarvads Bholanath v Bai KashiD, explaned

Secovp appeal from the decsion of J L Thakar, Judge of
the Court of Small Causes at Ahmedabad with appellate powers,
1eversing the decree of M J Vejaik, Subordinate Judge of
Umreth

One Bhatha Samal mortgaged a prece of land under a 1egis
tered mortgage deed, dated the 10th February 1894, to one
Shankar Bapup for Rs 750 The mortgage was with possession
and ot provided that the mortgiges was to enjoy prohts of the
land 1n hieu of mtetest for a pertod of ten years and was to be
redeemed after the expiration of the terin on payment of the
mortgage money The mort agee Shanlar Bapup died m or
about November 1302 and on his death Ins brother Jiva Bapup
got possession of the mortgaged property Jiva's creditor, ona
Ranchod Hirachand, obtained s money decree, No 460 of 1904,
agamst hum, and in execution attached Jiva’s 11ghts as mort-
gogee of the land  Thereupon, Jiva mnde an application stabing
that Ius deceased brother Shankar had ral en the mortgage with
money borrowed from onc Hemabha: Dharamdas and that after
Shankars death, having assigned his mortgage nghts to the
said Hemabha for the debt, neither he nor his decensed brother
had any nterest 1n tho property In spite of the soid obyection
raised by Jiva, Ranchod Hirachand caused Jiva’s rights as mort
gageo to bo sold at auction and purchased the samo himself for
Rs 101 1n September 1905 Subsequently, Ranchod Hirachand
having died, his sons Mantlal and Ambalal brought the present
swt 1z tho jear 1905 to recover possession of the mortgagd
property or to obtan such other xelief as the Court might deery
proper to grant alleging enfer ahia that on the Ist Septembar

) (1001) 26 Dom L6
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1905 Bhatha Samsl sold the mortaged property with the
mortgage burden on 1t to defendant 1, Pathak Desshankar
Sadaram, and that Hemabha: Dharamdas was jomed as one of
the parties, he having purchased from Jiva Bapujt the mortqa
gee’s nights
Defendant 1, Pathak Devshan! ar Sadaiam, answered that he
had become the owner of the property m suit under lus purchase
from Bhatha Samal for Rs 650, that out of the said consider
ation he pard Rs 78 to hug vendor and held the rest for payment
to the mortgagee and that he was willing to pay the sum on
account of pos ession to any one to whom the Court would order
himn to pay
The defence of defendant 2 15 ammaterial to this appeal
Defendant 3, Jiva Dapuj, contended that he was not
possesston and was not a necessary party
Defendant 4, Hemabhai Dharamdas, stated sufer alia thi
Jiva sold lus nights as mortgages to the defendant on the 8th
April 1906, that the plamtiff, by bis auction purchase, acquired
no rght as s judzment debtor Jiva had no interest mm the
property then and that the plantiff purchased the properts with
notice of that éircumstance
The Subordmate Judge found that the plamntifiy’ father
nequired at the Court-sale held 1n September 1905 the right,
title and terest of Jiva Bapup as morigagee of the land
smt, that the mortgage with possession to Shankar Bapup by
Bhatba Samal was proved, that the sale of the equity of redemp
tion by Bhatha Samal to defendant 1 was not proved, that the
sale deed dated the 8th April 1906 and passed by Jiva to defend
ant 4 was proved and that the plunhffs nere cntitled to recover
possession  He, therefore, passed a aecteo directing the planbtfls
to recover possession
Defendant 4 appealed and he having dicd during the pend
ency of the appeal, lis son Motibhat was brought on the record
The appellate Court reversed the decrec and dismussed the suit
holding that the plantiffs had not shown that their father had,
by his Court purchase, acquired the night, title and ntorest of
Jiva as mort,agee of the land, for the followng reason —
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Here tle mortg go was tuth po sessien and wos 1 wsufmctuary one which
does not give 2 Ight for eale of the mortgnged p operty and the muortgagee
was smpossession A mortgege with pos ession and that too » usufructuary
one, 13 beyond doubt, to my mmd 1mmoveabl. property and an interest 1n
imrioveabla property Sach + mortgigecs nghts m the mortgaged land
rhould have be n attached ss 1mmeseable property under section 274 and sold
as such nnd a purchaser of such mghts cannot 1n my opimon prove his title
withont a sale certificate  Here thero was no contirmation of the &1 o by the
Court and no 135u of 2 ealo certificate

The plaintiffs preferred a second appenl

G K Parelt for the appellants (plambiffs) ~The view of
the lower Court 15 crroneous The pluntiffy father purchnsed
the mortgane clatm which carmed with 1t the mght to the
possession of the mortgaged property In n mortgage the prin
cipal thing 1s the debt and the secunty of the property 19 only
an meident of the debt Thercfore the right to the mortgaged
property passes with the debt Lalder Dhaniup Marvrde
Ramehanlre Baliant Awllmm®, Zariady Bholanath v Ba
KashtQ), dpprsami v Seatt®, Debendra hurar Mandel v Inp Lall
Dars®

L 4 Shak fou vespondent 1 (defendant 4) —The 1ulings
rched on were cases of mumple mortgage m which there 13 an
existing debt and the securnity of the property All cases arg
d ¢ m Tarvady Blolanath v Dar Kasks(), which shows
that the principle of the rulings referred to applies only ¢y
sumple mortgages The cases of a mort,age with possesyon
and o usufructuary mortgage would bo quite different gnd
would not be governed by the sad rulings

In the present cise the mortgage 19 & purely usufmcluary
mortgage The mortgages hias no nght to demand the 9y
Section 72 of the Transfer of Property Act 1s clear on tha punt
The mortgagee has the mnght to the property only  Spy an
interest 13 an 1mmoseable property under the General ¢y, P
Act (% of 1897) and the procedure laid down 1n g ¢ty 274 of
tho Givil Proceduro Code should have been followed,

M (199319 Pow 121 @ (18%) 94 ¢
€ (1901) 26 Bom °05 0 (150 120y

201

1911

Maniran

Raxenon

T
Morisitar
HEexsarnar



293

1911

Manznin

Laxcnon

v
Mortenat
Hemapuar

THI INDIAN LAW REPORTS [VOL XXXV

Scorr, C J —~The respondent 1 13 the assigoce of the
ughts of a mortgagee under & mortgage bond executed 1n the
year 1894 The bond created o usufructuary mortgage with
possession and provided us follows -

“The field 1s given 10 mortgage on recewving on secunty thereof R 7a0
The money bears no mterest and no rent shall be payable for the field The
pertod 15 fixed at fen years Yom may cultivate or sub mortgage the field
dunng this period I have no mght thereto  After the expiration of the
fixed period when I repay the principal sum on tho very day and i the very
month m which I have received the sum, you may give up the field s Var
shokh in that year You should pay dues, ete, and enjoy the produce If
anyoue cauvses obstruction or hindrarce then I am to be answerable for the
nmount due i such wanner as you may ask me to be answerable

According to the ruhings of this Court that document created
a purely usufrucluary mortgage and not a mixed mortgage of
the character referred to m Parasharaw v Pullegirao® Tt
created no debt in respect of which the mortgagor could be
sued except in the event of a breach of the covenant for quiet
epjoyment contained in the bond This bemng so there was no
debt due from the mortgagor which could be attached under the
provisions of section 268 of the Code of 1882 The plamtifis,
however, as the holders of a mones decree against the assignor
of the respondent 1, purported to attach a debt of Rs 750,
due by the mortgagor to the onginal mortgagee whose represent
ative was the plaintiffs’ judgment debtor, and having so attached
the 5o called debt, 1t was so'd m execution and purchased by
the plaintiffs

It 15 contended on behalf of the respondent 1 that the
attachment and sale gave the appellants no right to possesston
of the mortgaged land for which they sue, and that argument
found favour with the learned Judge of the lower appellate

Court
We arc of opimon that the lawer Court’s dectsion 1s correct
In the ense of a purely usufructuary mortgage where there s
no debt payable by the mortgagor, the procedure by attachment
under section 268 1s pplicable  The p dure should be by
attachment, under section 274, of the mterest iz 1mmoveable

) (1909) 8¢ Bom, 122
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property ond its saluin accordince with the provisions of the
Code.

The pleader for the appellants has, however, relied upon
the decisions of this Court in Baldee Dhianrup Marrads v
Rarehandre Balrant KEullzrms® and Tarrads Bholanath « Bas
Kashi® an which the decistons of the Madras High Court m
Appaseri v Seo*!® and of the Calentta High Court in Delbendra
Kumar Mardel v Rup Lall Dan® were followed

It 15 to be oleerved, howesver, that the learned Judges mn
dchivenng judgment in Tercade Blolavath v Bas Kaahs®), were
careful to pownt out that therr deciion was based upon the fact
that the mort_agee was a mortgagee under a sumple mortgage
and was not m po-se_sion, and upon that ground the demsions
1n the other eases which we have been referred to mav be distine
guisbed from that now bafore us

Ve, therefor, affirm the decree of the lower appellate Court
and dismiss tne appeal with cost

D eres offireed
GBI
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APPELLATE OIVIL.

Before Mr Jus 1  Chadararlar and XMy Justice Heafox

ANANDITAT xose RAM PRI (orrorac Prsrserry} Arerooast ¢ HAPT
SUB\ PAT axp ornz=s (ox1¢1%¥aAL DEFENPAXTS) PrsrovprNTa®

Hinds Lav—Pertition—Parteal partihion—Re-smier.

Ost of s1x co-pare-rers Hn a Jort Hindn Ll three zeparated vod = a
dard of partiticn frem the rest who cextomnedjortasbefore  The Court fomnd
on thess fa ts that the Lot three peron etk r contine~d as before to be
eo-parceners or ther mn ¢ Le Leld as laving 1mzmedaatele revs el muh eseh
other after sxecuting the deed ¢ pattit en. In sppeslat wis coz enled tla
thers was r5 finding by the Court w5 to anagTeemezt to reuo: cemzzvenl x
recorded of a~ch sgreemert
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Held ovenaling the contention that the evidence was that the co parceners
ngreed to effect not o complete but partwl disinption of the co parcenery, that,
1a other vords three of them separated fiom the 1est an] also snter se and that
the Iatter agreed to continus joint

Per Cursam —According to Hindn L, ho who alleges partitton must prove
1+ because once 1yn partition made  Ifb1s proved that therc hos heena
breach 1n the state of union, the law presumes that there bas beena complete
partstion bothas to parties and prop 1ty  The presumption in qrestion con
tmues until 1t 15 robutied by proof of au agresment which me.ns proof of
wtention on the part of some to1emam vmted 4s before and to confine the
Ppastition to the 1est or 1f the parfation was intended to extend to the interest
of alt sndwwidually, there mus be proof that some of them ro wmited

SEconD appeal from the decision of T Wall er, Distriet Judge
of Kanara, confirming the decree passed by K B Natu Sub-
ordinate Judge of Kumta

Suit for declaration

The following genealogical tree shows the relibionshup of

patties to the smt —
)\Axlx'-ll

51 ctendiot Ao 5) Ram Pal
v ¢ e el
Ag nibat

@ bl »  Geead ot N o nf:r'}b:i
(defendant Mo 2)

At first the parties Ined as o jont family Ram Pm and
Anandibat adopted Shrinivas as their son Then 1 1888 thers
was g pertition by which Upendra, Waman snd Ram Pm
separated from the other three~—Hary, Keshav and Shrimyasa the
lact three remaimng Jomt as befove  The fiest three lso separated
wnter s¢ Sub cquent to the adoption, Ran Parand Anandibar
had s son born to them, whe cupon they allotted to their adopted
son Shrmvasa one fourth of Ram Pars sharc In 1892,
Shrinreasa died » bachelor

In 1904, Anandibor filed the present smib for a declaration
thut she was enhitled to the share which Shrinivasa had i the
property

The defendants contended tnfer alta that there having been a
re-union of Shrinnasa with Har: and Keshas, they were entstled

Bhra ag Aa i Adopred
(adopted)  (defendaat No 1) Ehrinivasa,



VOL. XXXV ] BOMBAY SERIES

to s share, and that the plamtiff would not have any mght to

succeed 1n preference to Ram Pay, who was defendant No &

The Subordinate Judge held that the plamtiff had no nght to
succeed to Shrinivasa mm preference to Ram Pai, butb as Ram P
died during the progress of the smt he further found that there
was te union between Shrintvasa, Hart and Keshay Ile dis-
missed the smt

On appeal, the District Judge only went into the question
whether Anandibai had o might to succeed to Shrimivasa, and
finding 1t agunst her, dismissed her smt This finding was
reversed by the High Court and ho was asked to dispose of the
case on merts  7tde I L R, 33 Bombay, p 404

On 1emand, the District Judge found that * Hari, Kcshay and
Shrimivasa remawned joint with each other, or (if the legal fiction
«15 to be employed) must be held a3 having immediately re-umted
with each other after executing tho partition deed” 1o agmn
dismissed the plantiff’s smt

The plamtiff appealed to the Migh Comt

8 8 Patlar for the appellant —Under Hindu Law, 10 union
cannot be proved by presumption , 1t must be proved ns a fact
Sce Balabuz Ladkwam v Rulimalas™  Lven 3f re unton bo
regarded as proved 1n fact, theie can be no re union between
brothers  See Mitahshaia, ¢ 2,8 9,pl 3, Basanta humar Singha
v Jo,endra Math Singha), Veshvanalh Gangadhar v Kriskngys
Ganesk® and Lakskmibar v Ganpat MorobatV

§ ¥V Paleiar, for the respondents —The finding of the lower
Court 13 that three of tho co parceners remained joint as before,
and that finding 15 one of fact The brothers having agreed to
continue joint as before, there was no separation

CHAND AV ARKAR, J ~Tho facts found by the lower appell +n
Court aro shortly these Upendra, Waman, Rampar (defendzanis
Nos 3,4 and 5 respectively ), Har, Ieshav and Shonn. a g
members of a jJont Hindu family  The first three ¢f il,:_—_j
separated from the rest under o deed of partition 1n 1552 -
bit 41), the last threo continuing jont as before
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On these facts the lower Court has found thab the last three
persons either continued as before to be co parceners or that they
“(f the legal fiction 13 to be cmployed) must be held as
having immediately re umted with each other after executing
Lahibit 44

The legal correctness of the latter view as to re umon 1s
challenged by the learned pleader for the nppellant on the
authorty of the Privy Couneil judgment in Balabua Ladkuram
v Rukhmabar®  There 1t was held “that there 13 no presump
tion, when one co parcener separates from the others that the
latter remained vnited,” but that the agreement to remar umted
or to re unite “must be proved like any other fact” It 18
contended that 1n the present case thero 15 no finding by the
appellate Court as to an sgreement to re umte and that there 15
no evidence of such agreement  The answer to that contention
1simple  The evidence 15 that the co parceners agreed to effect
not a complete but partial disruption of the co parcenery, that,
1 other words, three of them separated from the rest and also
suter ge and that the latter agreed to contioue josnt  The Courts
Lelow have found accordingly The finding satisfies the law
enunciated by the Judicial Committee of the Privy Counel 1n
the case cited

Aceording to Hindu Law, he who alleges partition musé prove
1t heewse “once 18 a partition made * If 1t 1s proved that thae
hins been a breach 1n the state of anion, the law presumes that
there has been a complete partition both as to parties and
property  The presumption n question continues until 1t 13
rebutted by proof of an agreement, which means proof of inten
tion on the part of some to remain united as before and to confine
the parhitson to the rest, or, 1f the partition was intended to
extend to the 1nterest of all :ndiv:dually, there must be proof
that some of them re umied  In the present ca e the former was
alleged and has been found established by the evidence

The decree must, therefore, be confirmed with coste

Decree confirmed
n R

massI rsoTA I
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APPELLATE CIVIL

b fore Su busl Seotty 8¢ Choof Justice, and Mr Justice Batehelor

ABDUL ALLI ABDUL BUSEIN AND OTHEGRS (ORIGINAL PLAINTIFTS),

Arreinants v MIARHAN ABDUL HUSEIN inp orusns (oR10INAL

DrFERDANTS), RESTONDENTS #
Cseel Procedure Codo (4 ¢ AIT of 1582) sections 1, 41 (B)—Swt by a

Makomedan to recorer @ portion of @ housu—D1 wor suits with 1espect fo other

portions—Res Jedicrta—Gift—DNo estoppel by yudgment tn suit commenced

after the gift—Privity 1n estate—Aliyoinder of c1uses of a tion—Costs

A prior doneu of property cannot b estopprd 73 bemng privy 1n estate by a
judgment abtained 1n an stton agaimst ths doner comm ne d after the gift

A Mahomedan plantiff having first elaimed the property in suit as the hewr
of his father on the ground that his mother hd no title to the property which
ghe purported to dispose of by way of gt to tho p'untiff s daughter cannol n
the game smt contend that hi  daughter had obtaioed a gool title to tho
property from hue motlier wnd he was eutitled to the property as the davghters
father

AMercantile Investment and General Trust Compary v 1iver Plate Trust
Loan, and Agency Company®, The Nutal Land, §¢, Company v Good® and
Nar. Ullak Elonv Na v Begam® followed

Secodp appeal from the decision of W Baker, District Judge
of Surat, confirmung the decree passed by J E Aods, First Class
Subordinate Judge

Suut to recover possession of a portion of a house

The house 1 dispute ongnally belonged to ove Abdul Husen
Kamrudin, who, on the 15th April 1879, sold 1t to s wife
Mariamboo but continued Inmself in possession  Abdul Husen
ated on the 19th October 1884 leaving him surviving his widow
Mariamboo, two sons, Esuf Alli and Abdul Alhand one daughter,

©Sceond Appesl No 861 o 3X8
® [1895] 1Ch 573 ot p, o83 () (1868) L © 3P C 121sip 13
) (181.) 15 ALL 3€8
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Manckboo The following genealogteal tree explamns the relation
ship of the partiis —

Abdul Hasen= Maramboo
I | 1
Esuf Ath = Fatma Abdnl ATt Manektoo
l (plamtaif 2) {plamhift 1) |
[ ]
Rukhigbeo = Muakhan Fatmat = Yuosufall

|
‘Taysbhar b4 nsl

boo (defendaut 1) (defendant (defendan
(plamniff 3) (plaantift 4) , k) c;) 8

1
MlnELboo Khatyaboo
(defendant 4¢ (defondant 5)

On the 20th August 1898 Maniamboo sold the ground floor of
the house to Miakhan the son of her daughter Manekboo —Bub
that portion being 1n Abdul Alhs possession, Miakhan brought
a st No 358 of 1900, against Abdul Alli to reeover possession,
but the Court dismissed the smb holding that the sale decds n
favour of Mariamboo and Miakhan were sham transactons
without consideration

In the meanwhile on the 8rd June 1899 Maremboo cxceuted
2 deed of guft to her <on’s daughter Rukhiaboo of the front portion
of the second story of the house

Mariamboo herself brought a suit, No 222 of 1900, against her
son Abdul Alls o recover possession of the ground floor and part
of the first story of the house which were 1n his possession, but
that swit olso failed, the Court having held that the sale deed
passed to her by her husband was a sham transaction  She also
filed another swt, No 223 of 1900, aganst her son Esuf Alli with
respect to portions of the first and second stories but that swib
also failed for the same reason

In 1903 the plamnbiffs, that 15, Abdul All and the heirs of
Esuf All: brought the present suit against the heirs of Rulhnboo,
the donce under Martamboo, fo recover possession of the front
portion of the sccond story of the house, the sulject of the gft

Defendants answered snfer aliz that the sale by Abdul Husen
to Al boo was not fraudnlent and void and that by her
putchase she had become full owner of the house
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The Subordmate Judge found that the conveyance in favour
of Mariamboo was a good and valid tr t10a, that Mariamb
had become full owner and the gift by her to Rukbiaboo was nob
1valid and that the decisions 1 smts Nos 222 and 223 of 1900
were not binding on Rukhiaboo s the gift to her was priorin
date and she was not a party to those smts He, therefore,
dismissed the suib observing —

The reported dicta of high jud e1al suthonties are to the same effect In
Hrkamehand s Civil Procedure Code at page 160 1t 13 said, “It 13 well onder
stood though not nsually stated 1n express terms 1 words upon the subyect
that no oue 1s privy to a judgment whowe successton to the mghts of property
thereby affected ocenrred previously to the nstitution of the smt Dr
Bijelow says the ground of prvity 1s property and mnot personal relation
To make a man a privy to an action he must have acquirel an 1nterest m the
subject matter of the action either by mheritance succession or purchase, from
a party, subsequently to the action Pomer J hekd the came recently
10 Mercantile Insurance ets vs River Plate Co (1893 Engh h Weekly Notes
9), observing that a purchaser could not be estopped be ag pnivy in estate by

d, sn an action d aft r the j

This ruls has been followed 1n India £00 11 the cases 10 Dooma ¢ Joonaran,
12W R 362 and Bonomalee v Koylash Chunder 4 Cal 692 and Krshnayi ¢
Sitaram, T L.R 5Bom 496 andSita Ramv AmirBegam I L R.8 Al 324,
and Naiz Ullah Khane Naxir Begam 15 AlL 108, and Chidden Singh ¢ Dargs,
23 Al 382  In Sitaram ¢ Amur Begam the Court said that sestion 13 of the
Civil Procedure Code must be read as »f after the words “under whom they
orany of them claim the words *by title arsing subsequently to the com
mencement of the former smt had been inserted. The case of Nawz Ullah
Khan v Naur Begam deserves notice, a9 there fhe assignee pot hus interest
under a transfer daring the pendency of tho smi yet tho judgment in that
swi was held not to be binding on him

On appeal by the plamntiffs the District Judge confirmed tho
decree
The plamtiffs preferred a second appeal

Mody with N K Mekta for the oppellants (plantiffs)
Ratanlal Ranckoddas for the dents (defendants)

Scotr, ¢ J —Ths smt relates to a portion of a house slleged
to have been given away by one Manam, the widow of Abdul
Husen Kamrudin, to her grand daughter Ralhuaboo the daughter
of Abdul Ally, the first plantiff, and the wife of the first defend-

ant Miahban,
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Manekboo The following genealogical tree explains the relation
ship of the partits —

Abdul Hosen = Mariamboo
Fot Al [} |
suf Alls = Fatmsa Abdal Al Manekleo
(plasntff 2) (plantift 1)

—_

i ! Rokhigbeo = Miakhan Fatmat = Yusufallt
Tayabhat Z naboo (defendant 1) (Jefendant (defendan

2) 8

{plannff 3) (platatal 4)

1
Manchboo Elatyjaboo
(defendant 4 (Qefendant 5)

On the 29th August 1898 Mariamboo sold the ground floor of
the house to Miakhan the son of her daughter Manehboo Bub
that portion being m Abdul Allis possession, Miakhan brought
a swmt, No 858 of 1900, against Abdul Alli to recover possession,
but the Court dismissed the suié holding that tho sale deedsin
tavour of Mariamboo and Miohhan were sham transactions
without consideration

In the meanwhile on the 3rd June 1399 Marmamboo exeeuted
n deed of mft to her son’s daughter Rukhiaboo of the front portion
of the second story of the house

Iarramboo herself brought a smt, No 222 of 1900, against her
son Abdul Al to recover possesston of the ground floor and part
of the first story of the housc which were i bis possession, but
that smt alse fmled, the Court having held that the sale-deed
passed to her by her husband was a sham transaction  She also
filed another smb, No 223 of 1900, against her son Esuf All wath
respect to portions of the first and second stores but that swmb

also failed for the seme reason

In 1903 the plamtiffs, that 15, Abdul Alh and the hews of
Esuf Alli brought the present smb agamst the heirs of Rul hiaboo,

the donee under Mariamboo, to recover possession of the front
portion of the second story of the house, the subject of the gmift

Defendants answ ered snfer alta that the sale by Abdul Husen

to Mariamboo was not fraudulent andvoid and that by her
purchase she had become full owner of the house



VOL 3XXV] BOMBAY SERIES

Abdul Husen Kamruhin as his hemrs and claimed 1n respect of
lus estate  That was a clear and defimte cause of action

Abdul All,, the appellant, now complains that he was nob
allowed to put fornard 1o the same swb a case placed upon an
entirely different cause of action, namely, that he was the father
of Rukhiboo, deceased, who obtained a good title to the pro
perty 1 dispute from Mariamboo  That cause of action relates
to the estate of Rukhiaboo and 1s put forward by Abdul Alh
dumung by dernative title as one of her hewrs, and we think,
1t 15 clear that the joinder of two such causes of action 1n respect
of two different estates 1s prohibited by section 44 (8) of the Cinal
Procedure Code of 1882, which was mn force at the date of the
stitution of this smit

The appellant’s Counsel suggests that it might possibly be
held, 1f a subsequent smt were wstituted by Abdul Alh elaming
as the heir of Rukluaboo, that the matter 13 res judicals os 1t
might and ought to bave been put forward as s ground of
attach m this smt It s difficult to see how 1t can bo put for
ward a3 res judicata since ex Aypothen the sabsequent swit would
be between the same parties between whom the Couit has
decided 1n this judgment that the clmm ought not to be and
might not be put forward

The only remaining question 11 the question of costs The
learned Bubordinate Judge states correctly that the defendants
filed written statements which are 1dentical in their contentions
They are oll members of the same £amily the only difference of
interest being that some ¢laim as hers of Rukbiaboo and others
clam as tenants  Tho Subordinate Judge, howey er, allowed
the tenants ono set of costs and the heirs another When tho
matter went to the lower appellate Court the learned Distract
Judge, although s judgment states that he confirmed the decree
cf the loner Court and disnnssed the appeal sith costs, appears
to have allowed the decree to Le drawn up awarding three sepa
rato sets of cost. to the defendants

As all the questions 1n the case are before usin thus appeal we
are competent to denl with the question of costs, and we are of
opimon that the defendants aro not entitled to more than one set
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of costs  We therefore vary the decrees of the lower Courtsm
the matter of costs by allowing only one set to the defendantsin
coch Court  In other respects the decree 1s affirmed

The costs of this appeal must be borne by the appellants

Decree partrally varsed
GBX

APPELLATE CIVIL

Before Sur Basil Scott, Kt , Clucf Justice, and Mr Justice Datchelor

IBRAHIM HAJI YAKUB (oniatNati DEFENDANT v} APPILLANT ¢
CHUNILAL LALCHAND KABRE AND orners (or1cinar PrArvTiers)
RESPONDENTS *

amitation Act XV of 1877) so tion 19 —Contract Ac* (IX of 1873) sections
208 and 209—8ust fo recover money—Acknowledgment by defendant s
Gumasta (agent) after hus death—Death of the defendant not Anown o
plasntiff—Tanutation
Plamtiffs firm had dealicgs withone Iap U man fiom the 5th January

1901 tiMl the 25th October 1903 Hayn Usman s business was minaged by «

Gumasta (agont) Hajt Usman died 1 or about March 2003 ~ud the plemtaffs

had no knowlodge of his death  On the 2nd June 1903 the Gumasta wroto to

the plantiffs & post card stating ¢ you mention that there aro moneys due
as to that I sdmit whatever may be found on prop r accounts to be owing by
mo you need not entertaan any naxiety’  On the 30th May 1908 the plamntiffs
brought s smt aganst the managers of Haji Usman’s estate to recover a certain
sum of money on an acconnt stated

The dofendsnts pleaded the bar of hmitation on the ground that there was
no acknowledgment of the debt by a competont person

ITeld that tLe smt was nottime bined The Gitmasta ¢ letter of the 2nd

Juns 1903 was an acknowled ment within the metnmg of section 19 of the

Limtatlon Act (XV of 1877)

The casa fell within the provisions of sections 203 and 200 of the Contract

Act (I of 187°) Tho termination of the Gumasta ¢ authonty if it &id

terminate, dfd not tahe place before the 2nd June 1003 as the pluntiffs did not

* Second Appeal ho 874 of 2307
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Know of the prineipal s death, and the Gyumaste was bound under section 209
to take, on behalf of hus late prineipal, all reasonsble steps for the protection
and preservation of the interests entrusted to hum

Szcovp appeal from the decision of C T'aweett, District Judge
of Ahmednagar, confirnung the decree of MV Kathaxate, First
Class Subordmate Judge

Plamntifls’ firm had dealings with one Hayt Usman Hap Oomar
The dealmgs contmued from the 5th Janumy 1901 till the 25th
October 1903 Hap U.man’s business was managed by a
Gumaste Hay Usman died 1n or about the month of March
1903 The plamtiffs had no hnowledge of his death  In June
1903 Hay Usman’s Gumasta wrote a post card to the planhiffs
aclnowledging liability on account of the dezalings  The achnow
ledgment was as follons —

Yon mention that thero are moneys due 4 to thtt I admit whatever may
be found on prop r ac onnts ta be owing by me you need not enteriun any
~nxiety

On the 30th May 1908 the plumntiffs filed the present smit
agamnst the defendants to recover Rs 775 due on an account
stated  ‘The plnint alleged that the defendants were m possession
of deceased Hayi Usman’s estate as Panek of lus caste and that
defendant 1 managed it 1n consultation with the other defendants
The plaint further alleged that there were acsnowledgments of
tho debt 1n two post cards, doted the 2nd June 1903 and 28rd
1cbruary 1901, and that the debt was due on eurrent accounts

Defendant 1 answered that he had no presonal hnowledge of
the debt 1n swmt, that defendant 2 had tuted an ad
tration smt, No 361 of 1903, 1n the Bombay High Court and
that Court had appomted a Recenver on whose report the
management of the estato of the deceased was entrusted to the
defendant who pad off all the proved debis and discharged
dufendants 2, 8, 4 and 3 fiom all habihity and that the claim was
time Darred, there being no acl nowledgment of the debt Ly a
competent person

The other defundants rused the samo defences to the action

The Subordinate Judge found that the claun was proved and

that it was not tsme-barred  1lc, therefore, awirded the claum
8 Col—4
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On appeal by the defendants, the Distriet Judge confirmad the
decree

Defendant b preferred a second appeal

P D Bhde for the appellant (defendant 5) -~The authout
of the Gumasta termmated on the death of the prinaipal
section 201 of the Contract Act Hence the Gumasts had
no authonty under section 19 of the Luntlation Act to
achnowlidge the debt of the deceased prinespal  An achnowledg
ment passed after the termmation of the anthorify 13 of no aval
Lorbuttinath Roy s Tepomoy Banerpp® Dinoagyr Debr v Doy
Luchmput Singht?  Lxplanation 2 to scetion 19 of the Inmitation
Act requires that the agent ought to be duly authomzedin that
behalf and this requirement must be stractly construed  The old
Tnghish Lnw did not recogmze such authority m the agent
It was only Jatterly that pewer to achnow ledge debt was given to
o duly antborized agent Banming on Lamytation, p 47 (3rd Edn)
Section 19 of tho Lumitation Act reqmves a stnet construction
and 1b cannot be controlled by sections 208 and 209 of the
Contract Aet  These latter sections are meant only to protect
the agent 1 Ins dealings with others bub arc not meant to make
such acknowledgment bindmg on the ref tatises when 1t 13
made on the principals deuth It cannot be sud that the
acknowledgment m the present case was made for the pro
tection of the mtercst of the deceased prinerpal

D B Patpardhan for the respondents (plunbify) —Thoe
achnowledgment passed by the Gumasts was vahd  Sechron
208 of the Contract Act provides that the termunation of
anthonty does not take effect ti} the thurd person hnows of the
death of the prineipal  In the present case the Gumasta was
found to have full guthority and the represeniaines of the
deceased prineipl se med to have authonized all the dealings of
the Gumasia

Seorr, ¢ § It »s admitted that the defendant 1, by en
order of the Court made 1u anad tration suit, 1s the ie

) (1879) 6 Cal 207 (IASIHL B 7T AR
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of the property of Haj Usman Hap Qomar who died m or
abous March 1903

The plaintiffs firm bad dealmgs with Hqyt Usman’s firm at
Malegaon The bustness of that fium, accordng to the finding
of the lower Court, was, during the lhfe time of Hap Usman,
carried on by a Gumasla named Khanderao

The swt wrs nstituted by the plamtiffs on the 30th of May
1906 by presenting the plant to the officer of the Court at
Abmednagar  In ordei that the plamntiffs may not be met by a

bar of limitation they have to show that there was some achnow
ledgment binding upon the cstate given under section 19 of the
Tomtation Act within the three years antenor to the 30th of
May 1906 The achnowledgment relied upon for this purpose
15 dated 2nd of June 1908 Tt 1s an the shape of a post card
addressed to the plantifis by the Gumaste hhanderao from
Malegaon 10 the name of Han Usman Hap Oomear 1n which no
reference 15 made to the death of the latter It purports to be
on answer to a letter from the plamntiffy relating to thew
account and concludes by saying “you mention that there are
moneys due, as to that I admit whatever may bo found on
proper accounts to be owing by me, you nced not entertan
any anxiety "’

The learncd Judge of the lower appellate Court has held that
there was no reason to suppose that the plamntiffs at this time
knew that Khanderao’s authority had termmated by the death
of Haj: Usman, and 1t 13 not alleged that they had notice of Ius
death at that time assuming the authonity of the writer of the
letter to give achuowledgment had terminated

It appears from the decision of the Privy Council 1a Hantram
Seth v Seth Rupihand® that an acknowledgment i terms
such as we have referred to would be sn achnowledgment
within the meanmng of section 12

The question, then, is whether the Gumasfe hhanderao, who
was 1n chargo of the business on the 2nd of June 1003, could bind

the estate of Haj Usman who died two months prevzously

1) (1906) 33 Cal 14T
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dhe Jearned Judge has held that there 1s a strong presuwption
m favour of the arrangement which earsted 1n Hayt Usman s time
as deposed to by the witness Khanderao hwing conbwucd with,
at any rate, the mmplied authority of Hap Usman's legal
representatives, so far as to cover tho achnowledgment of the
2nd of June

Aceording to the cudenee of Ihanderao gnd 2 number of
Jetters which werc proved 1o the ease, he earried on busmess for
s waster and generally managed the affairs of the tirm, and his
master always aliowed hum to write letters on behalt of the firm
and never repudiated any of them

Under these circumstances, we thinl , that the case falls withn
the provisions of sections £08 and 209 of the Contract Act  The
termination of Khandeiao’s authonty, sf 1t did terminate, did
not take effect as regards plointiffs before the 2nd of June as they
dud not know of Hajt Usman’s death , and hbanderao was hound
under seetion 200 £0 tahc on behnlf of the representatives of his
late prineipal )l reasonable steps for the proteetion and preser
vation of the interests entrusted to bam  The post card wniten
on the 2nd of June was, we thinh, 8 reasonable letter for the
manager to wnte to a credibor who was wquirmg about the
moeneys due to lum, und was wrtten for the protectron and pre
setvation of the assets of the shop  We thercfore, hold that the
smi was not barred by hmiation

We affinn the decree of the Tower appellate Court and dismiss
the appeal with costs

Deeree affirmed
“B It
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APPELLATE CIVIL

Beofore Mr Justice ChanduvarLar and Mr Justries Healon

TRIMBAK KASBIT'AM SHIMPI axp aNornir (oriGiNAL DLAINTIFFs)
Avrestants v ABAJI vitsp CHINNAJI PATEL KHUDL avp otmeRs
(or1GiNAL DEFLNDANTS) IVESPONDENTS ¥

Constrvclion of statute—Repeal ~Cioil Pro rdure Code (Act XIV of 11882),
seetson 2574 ~Cuval I 1ocedure Code (et ¥ of 1008) 1¢pealing section 2574
~Lffect of the repeal on s elon 13 clarse (¢)1 of the Dekkhan Agricul
turistd Relief Lot (VT LI (f 1679)

Section 13, chuse (¢) of the Dokkhayr Agrncultursts Ielief Act (AVII of
1879) not having be 1 exptes ly 1 p aled 13 not affected by the 1epeal of scc
tion 207A of the Cnvil Procedwie Code, 188% by the Civil Piocedure Code
of 1908

SECOND appeal from the deciston of Gulabdas Laldas® Nana
vaty, First Class Subordinate Judge, A P, at Nasik, varying
the deerce passed by B K Bal, Subordmate Judge of Sinnar

The plamtiff filed this wib to 1ecover the money duc on a
moitgage, which was passed to hmm by the defendants for
Rs 0386 4

The defendants i therr written stefements admntted the
genwmnencss of the deed, but pleaded that they were agrcul
tunists aud ashed for accounts to Le tahen as provided by
the Delllian Agrieulturists’ Relief Act, 1879, and prayed for
staiments

* Secoml Appeal No 311 of 110
4 Ilic materil portions of the scchion run as fullows s—

13 Whea the Court cn juires Into the lustory and menits of o case unler scetl n
12, 3t shall—
. . . .
open tho account between the parties from the commencement of the transsctions
and take that account according to the follonin,, rules (1ot fsta sas) 1=
. .
{c) m the acconnt of princapal there sLall not bo d Lited to the debtor any moues
wlich ko may hase a=rel to pay m contravention of s ctica °574 of the Code of
Cnll Procedure

30

111
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The Jearned Judge has held that there 1s a strong presumption
1 favour of the arrangement which easted in Hajyt Usman s time
25 deposed to by the witness Khanderao having continued with,
at any rate, the rmpled suthonity of Hap Usman’s legal
representatives, so fa1 as to cover tho achnowledgment of the
2nd of June

Actording to the evidenco of Ihanderio snd a number of
letters which werc proved in the ease, lie carried on business for
Ing master and generally managed the affurs of the firm, and bis
master always allowcd lum o wnite letters on behalf of the firm
and never repudiated any of them

Under these circumstances, we thinl , that the case falls witlin
the provisions of .ections 208 and 209 of the Contract Act The
termnation of hbandeino’s authonty, 1f 16 did termmnate, did
not take effect as regards planiaffs before the 2nd of Juneas they
i not 1 now of Hap Usman’s death , and Tskanderao was bound
under seetion 200 to take on behalf of the ropresentatues of i
late prineipal oll reascnable steps for the protection and precer
vaton of the interests entrusted to lum  The post eard written
on the 2nd of June was, we thunk, a reasonable letter for the
manager to wnte to a creditor who was nquing about the
moneys due to um, and was wrtten for the protection and pre
servation of the asscts of the shop  We therefore, hold that the
suit was not barred by limitation

We affir the decree of the lowct appellate Court and dismusy
the appeal with costy

Deeree affirmed

GBI



VOL. XXXV DOMBAY SLRIES
APPDLLATE CIVIL

Before Mr Jushee Chandavaskor and M Justies Healon

FPIMBAK RASHITAM SHIVMPI axp anomtes (oriGiFAL PLAINTIFFS)
Arreriants v ABAJI vausp CHIMVAJI PATEL KHUDL axp oTHERS
{ORIGINAL DEFERDANTS) REsponpEsTs®

Construchion of statute—Repeal—C il Proe dure Code (det XTIV of 11682),
scetson 2574 —Crvid Procedure Code ( Lot 7 of 1908) 1epealng asetion 2574
—ffect of the repeal on scction 1> clause (c)§ of the Dekkhan Agricul
turssts Relvef et (VT LT f 1577)

Section 13 clwuse {¢) of tho Deklban Agneultonsts Pehief Act (XVII of
1879) not havin,, be uwexpras Iy 1.p2al A 13 not affected by the 1epeal of see
tion 207A of the Cuil Procedwme Code, 1887 by the Civil Procedure Code
of 1008

SEconD appeal from the deeision of Gulabdas Laldas® Nana
vatt, First Class Subordinate Judge, A P, at Nash, varying
the decree passed by B K Bal, Subordinate Judge of Simar

The plambiff filed this .mb to 1ccover the moncy duc on 2
moitgage, which was passed to him by the defendants for
Rs 9386 4

The defendants 1 therr wnitten statements admtted the
gentunenuss of the deed, but pleaded that they were agricul-
tunsts and asked for accounts to be taken as provided by

tho Dellhan Agmeulturists’ Reltef Act, 1879, and prayed fou
mstalments

Second Apposl Do 314 of 1910
4 The materinl portions of the scetiun run as follows —
13 When the Court enquares fnlo the hustory and ments of 3 case under scetlon
12 i shall—
L] * - L *
open the account between the pasties fiom the commencement of the transactions
ead fake that account according to the folloning rules {that is to $2)) 1=
. - .
() 1a the acconnt of prinespal there slall not be deluted to the debtor any mouey

which ho may bave agreed to pay 1w contravention of saction %u”A of the Code of
Cuail Procedure

307
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The Subordinate Judge found that a part of the consideration
for the mortgage deed was n decital debt, and though the sane
tion of the Court under scchion 257A of the Civil Procedure
Code of 1882 for 1ts incorporation n the mortgage was nob
taken, the whole consideration remaimned vahd, as seetion 2074
was repealed by the new Civil Procedure Codo of 1903, and
section 13, clause (¢) of the Dehl han Agneultunsts’ Relief Ac*,
18Y9, became therefore tmoperative  He, therefore, took accounts
and found Rs 1,330 4 0 remaimng due on the mortgage, for
which he passed « decree 1 the plaratiff’s favour

The T1rst Class Subordinate Judge, on appeal, came fo the
conclusion that section 13, clause (¢) not having been expressly
repealed, was not affected by the repeal of section 207A He
therefore held that so much of the consideration of the mort
gage as offended against the section should be excluded if 16 was
severable, and accounts taken of the remamnder Taking the
accounts, on that basts, he found Rs 480 due on the mortgage,
which he made pay able 1n s1x equal annual mnstalments

The plamt:ff appealed to the High Court

D R Pateardhan, for the appellants —Section 257A of tho
Crvil Procedure Code {Act XIV of 1882) does not apply to
thiscase  The section 15 repealed by the new Civil Procedure
Code of 1908  The rcpeal has the effect of repealing by 1mplica
tion, section 13 {¢) of the Dekkhan Ageiculturists Relief Act, 1879

R R Desas, for the respondents —The present smt was filed
when the Civil Procedure Code of 1882 was 1n force, 1t 1s there-
fore governed by that Code and not by the Civil Procedure Code
of 1908  Morcover scetion 13, clause (c) of the Dekhhan Agricul
turists' Relief Act, 1879, involves a question of nght and 19 not
merely procedural  See Fatmabibe v Ganesh®

Further, cven 1f the Code of 1908 were held to apply, the
repeal of scetion 257A of the Code of 1882 cannot affect section
13, clause {c) of tho Dekhhan Agnculturists’ Rehief Act, 1879
Sce Maxwell on the Interpretation of Statutes, 3rd cdition,

1) (1907) 31 Bom 630



VOL XXXV) BOMBAY SEPIES

pp 590591, Rey v SlockV)  Rey v Inhaletants of Mersonelh
shire), Reg v Smth®, Olarke v Bradlavgh® , scction 108 of
the Civil Procedure Code of 1908, and the General Clauses
Act (\ of 1887), scetion 6 clauses (¢) and (e)

D R Pateardhan was heard 1n reply

CHANDAVARKAR J —The question 1s whether section 18 (c) of
the Delkhan Agriculturists’ Rehief Act must be regarded as
repealed 1 consequence of the repeal of section 2574 of the old
Code of Crval Procedure (Act XIV of 1882) by the new Codo
(Act 'V of 1908} That section of the Dekhhan Agircultunists’
Rehef Act mcorporates by roference scetion 2574 of the old
Code, and 1t 15 argued by Mr Patvardhan for the appellant
that 1ts repeal has the effect of repealing scction 13, clause (c)
of the Act also But m the words of Brett, L J, m Clarle
Bradlaugk®  *“ Where a statute 1s incorporated by roferenco
nto a second statute, the repeal of the first by a third does
not affict the second” See also Mixwell on Statutes, 3rd
edition, p 090

Tor these 1easons, the decrie must be confumed with costs

Decree confirmel
il i}
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APPELLATE CIVIL

Before My Justice Clandmarkar and Mr Justice Heaton

GOVINDRAO NARHAR PINGLE (orteinar DEPERDANT—JCDGMENT
DEBTORY APIELLANT, v AMBALAL MOHANLAL (oRlaINaL
PLAIMTIFF—DFCREE TIOLDER) RESPONDENT *

Dekikan Agrienlturests Relwf Act XTI of 1879} sectron 15 B +—Power by
order payment by instalments— Decs ec=—Auweard on arbitration out of Courl

A decies was pas ed n terms of an avward wlieh was arrned at on srbitm
tion out of Court  On pioceedings heing tahen to execute the decree the
Indgment dcbtor applied to the Conat for an order to roal ¢ the deeretal amount
payablaby mstalments under ecetion 1o B of the Dekkbain Agricullonsts
Relief Act, 1879 —

Ield that the Court had no power fo male any oider ss to 1osialments
under section 1o B of the Delkban Agnicnlterists Pelief Act 1879 winch
did not apply, 108 much asthe appheation to file the award was not o smt of
the deseription mentioned in section 3 clause (), of the Act

Aolan v Telmanm® and Clulem Jdane v Wehammad IHassant!
commented on

PRroCEEDIMNGS 11 execulion

The deciee under execution was pasced 1n 1896, 1n terms of
an award published by arbitrators on reference without the
ntersention of Court wherely Rs 7,001 nas found due on o

mortgage

@ First Appeal Do 91 of 1010
+7The Dekkban Agrcnltunsts Peliel Act (\VITof 18/%), section 1o B, runs as
follows —

(1) Tho Conrt nay m its duscretion tn passing a deerco for ralemption, foreclosure
or ralo in sny swt of tho descriptions werlloned In section 3 clanso {¥) or clauge ()
or 1 the course of any proceedings un ler 8 decree for yedempticn fureelosure or sale
pas ed in any anch st whetber beforo or after this Act crincs aoto force dircet
that any amount payablo by the mortangoes under ilat decrce elall be yeyable in
anch In.talments on such dates and on such terms as to the payient of interest,
and where the faln a1 to the afropristion of the profits and

acecunting therefor ws it thinks £t

{1} (187} 21 Bom €3 (PompLel 201 4 Tlatp I3
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In 1908, the decree holder applied to the Court to exccute
the decree  The judgment debtor, being an agneultunst, aleo
apphed to the Court to make the decretal amount payable by
instalments, under the provisions of section 15 B of the Dekkhan
Agriculturists Relief Act, 1879

The Court found that the amount payable under the decree
on the 22nd November 1909, was Rs  11,602-129 It ordered
the judgment-debtor to pay Rs £,692 12 9 to the decree holder
1 part payment of the decrce, and on such payment the
mortgaged property to be restored to the judgment debtor The
remuining amount of Rs 9,000 was made payable 1 annual
nstalments of Rs 1,000 each

The judgment debtor appealed to the High Court contendmng
that the lower Court was wrong in ordering the payment of
Rs 2,692 129 prior to the dehvery of po session and that the
amount of instalments was too lngh  The decree holder filed
eross objections contending that the lower Court erred n mal mg
the order as to mstalments

Coyayr with N 7 Gollkale, for the respondent, 1n support of
cross objections ~—A decree passed 1n terms of an award 1s not a
decree 1z o swit of the nature mentioned in clauses (y) and (2) of
section 3 of the Dekhhan Agriculturists’ Relief Act, 1879 To
such o decice, the provisions of section 15 B of the Act cannot
apply see Mokan s Tukararr and GQangadhar Sakkaram
Makadn Stapt)

Jayakar, with P P Klarg, for the appellant, 1n reply —The
deeree 1 question 1s a decree for eale on farluze to pay redemption
money and as such 15 a decre contemplated by clauses (y) and
(.) of section 3 of the Dellhan Agneculturists’ Relief Act
Referred to Ghnlam Jilans \ Mukammed Hassan®

Crmazpuyarnar, J —So far as the appeal 1s concerned, ¢
must fatl Ve dispo ed of the pomts argued m the course of
the hearing

The cross objections of the respondent must be allowed for the

folloning reasons
) (189) £1 Bom G3 (18%3) 8 Bum &
®QQYL P I A flstpts
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Theappellant, who 15 found by the lower Conrt to be an agrical
tunst within the meaniug of that term as defined m the Debkbae
Ageieultunists’ Relief Act, had an nward made sgamnst un and
1 favour of the respondent by arbibrators on reference withouy
theinteryention of the Court on a mortgage, with dircetions as to
payment of the mortgage money nud sale w case of fatlurc topay
The sward was filed 1n Court by the respondent and & decree made
m ats terms  The respondent having applied for oxcention of
the decree, tho appillant prayed for rehef under section 15 B of
the Act  The lower Court granted the prayer

It 15 now contended before us by the respondent, 1 support of
Tus cross objectrons to the decree, that the Court hed no power to
nct under section 15 B, because (it 15 urged) the orignal decree,
of which execution was sought, having been passed on an awatd,
13 not a decrec 1m 2 swmb for sale as contemplated by that seelion
read along with section 8, clause (g), of the Act ¥n support of
that contention the respondent’s counsel relies on the decision of
tlus Court 1n Mokate v Tukaram®, where 1t was held that an
spplication under section 525 of the Code of Cival Proceduro
(Act X1V of 1882)to fil an award, to which agneulturist-deblors
arc parties, 13 not & smt within the meamng of sections 3, 12, or
47 of the Dehkhan Agmeuliunsts’ Rehef Act  The appellant’s
pleader, on the other hand, rephes that the decision i guestion
should no longer be regarded as good law binding on this Court,
having regard to the judgment of the Judicisl Commmittee of tho
Privy Councid m Ghwlam Jelans v Muhamwad Haseant3, whero
therr Lordships say, of anaward mado by arbitrators on reference
by parties without resort to Iitigation, that “ proceedings described
a8 o st and registered as such must bo telen to brirg
the matter” under the cognizance of the Court, and that the ordir
mado thereon 18 8 “decrea’ within the meaning of the espreswon
n the Civl Procedurs Code

It 1s to be remarhed at the outset that the reasomng of the
yudgmeont of thus Caurtia Woran \ Tudaram™ proceeds partly on
the consideration that the procedure lud down 1a the Canil
Procedure Code with reference to an application to filo a prvate

) {18%) 21 Bow €3 THIOHL N DI A ulatp 8
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award 1s different from that prescribed for the hearng of an
ordmary smbt  But though the procedure varies, the result 13
the same 12 one respect In erther case the Court passes a
decree  And a decree, as defined 1n the Code, 15 o final adjudica-
tion on the nghts of the parties i a sust That makes a
procceding, which ends 1 & decree 1n termns of a private award
filed 1 Court, a smit

To that extent the reasoming of the judgment in AMokan v
Tukaram® 13 fanrly open to enticsm  But a careful exammation
of the judgment with ieference to the pont, which the Court
had to decide, shows that that reasoning was not necessmy for
the actual decision, and that the broad conclusion from that
reasomng—viz, that an application to file an award 13 nota
smb within the meamng of the term inthe Code of Ciul
Procedure~ais an obiler dictun

If welook to the actual powst decrded by the judgment i
questton and to that part of the reasoming in 1, which was
necessary to support 1t, no inconsistency will be found between
Mokan v Tylaram® and the Pnvy Counail decion it Ghulam
Jelans  Muhammad Hastan®

What the Court had to deeide 1n Moken v Tularam® wags,
whether a private award, to which agriculiurist debtors are
parties, can be filed by Civil Courts without adjusting the
account under the Dekkhan Agriculturists Relief Act  For that
purpose the Court had to consider whether such an application
was o st within the meaning of sections 3, 12, or 45 of
the Act

That was the narrow question for decision It was whether
an application to filo an award was o smt of tho kund contem.
plated by the Act

The latter portion of the judgment m Nokan v Tularam®

some of the sections of the Act to answerat  Section 47
(mustaken in tha judgment apparently for scction 43) enables
parties to refer their dispute through a hator to arbitration
According to tho Act, effect has to be given by the Court to the

@ (180,) 21 Dot €3, © AO)LP 291 A Slatp, 08
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award without scrutiny (section 45) Section 12 requres the
Court to give effect to an agreement to refer a dispute to
arlntration, when the parbies are before the Court, and to file 1t
under section 522 of the Code of Civil Procedure (Act XIV
of 1882) From these provistons the judgment procecded to
draw 1tg concluston 1 the following words — If the Legislature
bas thus thought fit to prescrve the full cffects of su award mn the
case of a reference to arbitrators made after proceedings Legun,
there 13, we think, no veason for presumumg that it had
contrary intention 1n the case of a reference and award prior to
such proccedings We thiok we ought to follow the ruling
n Gangadhar Sakkaram v Makadu Santays®, and hold that the
award should be filed without mquiry under scetion 12 %

In other words, the Comt 1s nob cmpowered by the Dehhhan
Agrieultunsts” Rehief Act to reopen an award mede an a private
reference and go behind it for the purpose of taking accounts
between the parfics and pass a fresh deciee under the Act
That 15 the pomt of the decision 1n Mokan v Tukaram'? followng
Gangadhar Sakharsm v Nahadw Santay™ and the ground neces
sary and sufficient fo support 1t ss given sn the judgment conssts
1n the scheme and mtention of the Act, accordmng to which an
application to file such an award 1s not & smt of the hind cen~
templated by 1t

This ground 1s, I think, unassailable I, according o the
scheme and intention of the Dokhhan Agriculturists’ Relief Act,
o private award mnst be given effect to by the Court when it s
filed and a decree passed on 1t without reference to the provisions
of the Act as to e<amination of the meruts of the case from the
commencement of the transactions between the partres, and as
to the tahing of an account bet veen them, 1t would be nullify
sng the scheme and mtention of the Lemstature to hold that an
application to file such an award 15 a swit of the hind contem
plated by the Act

The prineiple of Mokan v Tukaram'® sod Gangadhar Sakharars
v Mahadu Sanlags™ so fur 1s not tonched by the judgment of

M aes3)gfom 20 £)11895) 21 Bum 63
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the Privy Counell The Dekkhan Agricultunsts’ Rehef Act
has been arcnded mn some respects sinee both Gangadkar
Sakkaram v Uakedu Santap® and Mokan v Tukaramt}
expounded the law 1n 1883 and 1895 respectively, and yet
the Lemslature has not modified the Act so as to show that
the law 1n question 1s contrary to 1its 1ntention

That prmeiple applies to the present case Here we bave a
decree for sale passed 1n termsofa private award filed in Court on
application  Such an application may be a swt, but it 1snot a
sut for sale within the meaning of clause (5) of scction 3 of the
Dekkhan Agricultumnsts’ Relief Aet, because o smt for sale contem
plated by the Aet s one m which the Court 1s requued to do
certain things, which the Aet by necessary amplicatron forluds
m the case of appheations to file private awards

On these grounds the lower Court’s decrce must be reversed
pnd the darkkast remanded for fresh hewring and disposal
Appellant to pay the costs of this appeal and cross objections
to the respondents  Other costs of the darkiast to be costs at
the fresh heariny

Hruon, I —The appellant, the jndgment debtor, asks for a
decrec more favourable to him than that modined by the First
Clnss Subordinate Judge of Poona, but T sco no good reason to
suppose that the diseretion exereised by the First Class Sub-
ordinate Judge was err ly or even njud ly exereised
Therefore I would dismiss the appeal with costs

Tho respoudent submits Ly way of cross objections that the
Subordinate Judge had no power under section 15 B of the
Delkhan Agriculturists’ Relief Act to alter the decree g
reason 1s that the decree was not obtained in a smt for redemp
tion, foreclosure or sale of the deseriptions mentioned 1n section 8,
clause (y) or clause (2) of the Deklhan Agricaltunsts’ Relief Act
1f there was not such a swit, then scction 16 B does not spply
and the Subordinato Judge had no authonty to alter the decree

The decree was obtained on an award the result of arbitrs-
tlon out of Court  Tho present decree-holder made an apply

) (1587) § Bom. 20 ) (1207 21 Bom 01
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cation to have the award filed It was filed and o decree i 1ts
terms was made Itais this deerce which the First Class Sub
ordinate Judge, purporting to act under the authonty gien by
section 15 B of the Dekhkhan Agriculturists’ Relief Act, has
modified

The award related to a mortgage debt and provided how that
debt was to be discharge] It has become o decree and 13 sub
stantially, 1t 13 sard, a mortgage decree or a decree such as 13
made 1 o mortgage smt This I will admut, for though 1t 13
nobmn form a decree which could be made unler the Transfur
of Property Act and perhaps not strictly 1n the form of a decres
which could bo made under the provisions of the Dekkhan Agr
culturists® Relief Act, 1t 13 1n substance the adjustment or
scttlement of o mortgage debt Neovertheless the swmt 1 which
that decree was obtained was not a smt of the descriptions
mentioned 1 section 8, clause () or (2) of the DekLhan Agricul
turists’ Relief Act  The smt was a smt to file an award  That
15 how the suit can be and must be deseribed It cannot be de
sertbed as a smt for foreclosure, or for the sale of property or
for redemption, and 1t 1s the descrzption of the smt with which
we are 4 Butin sut also there 1s no smmlanty
between a smt to file an award even though the award relates to
the discharge of a mortgage debt, and & smt for foreclosure,
sale or redemption  In the former the Court 1s not asked to and
docs not determine the amount of the mortgage debt or the con
ditions on which or the way n which that debt 15 to bo dis
charged Al these matters are determined out of Court and the
Court only has to decrds, if the question bo rmsed, whether
there was an award which the law regards as binding  In the
latter hand of smt tho Court goes into the relations existing
between mortgagee and mortgagor, determines the nmount of
t! ¢ mortgago debt, and how 1t 13 to be discharged

To rae the two smts are essentially different, not alihe erther
in deseraption or 1n form or 1n nature  Therefore I would sct
aside the order of the First Class Subordinate Judge and ellow
the cross-objections with costs
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I have not based my decision on the argument that an appl: w1
cation to file an award 1s nob o swt as was held in the case of  Govivpeio
Aokan v Tularam®, for there are dificulties m the way of N‘:m“
followng that deciston 1 consequence of the observations of tho nﬁ)‘;‘;‘h‘:&
Privy Council 1n the case of Ghulam Khan v Mukammad HHussant)

Whether the difficulties are msuperable 1t does not secem to
me to be neeessary here to enquure
Decree reversed
R R
(1) (1895) 21 Dom 63 () (190129 Cal 16, LR 207 A &8

APPELLATE CIVIL

B fore My Justice Chanlavarkar and Mr Justice Heaton

LARMID\AS KHUSHAL (or1cinay Praintirr) Arpercant @ BHATLSI 1911
EKHUSHAL avp ANOTHER {ORInivAL DEFEYDANTS) I'ESPONDENTS ® Aarch 7

Practice—Subordinate Judge—Personal view of disputed premises—
Apprecration of evidence bascd on the personal vi 1w

The plantiff m a suit to co'ablish eascment of pasmng lis rain water over
the defendants field, tned to mahe out lus mght by the ewdence of hus
witnesses who deposed that the passage for the ran water had all along extated
and was still visMo to the eye  The Subordmats Judge visiied the spot 1
question at the request of bath parties, to test the veraaity of the witnesies N
but, finding that there was no pas age at the spot he dushelioved the witnesses
snd dismuss d tho smt  On appeal 1b was contended that the Subsrdinate
Judge had wrongly decided tho case becauss ho hid disposed of it, not ty
appreciating the evidence but by the Light of his ova vuuw of the passage —

Held, th it thero was no crror in the proce lure adopted by tho Subordinate
Judge

Seconp appeal from the dectsion of Vadilal Tara~hand
Parehh, Farst Class Subordinate Judge, A I, at Broach, con-
firmng the decrce passed by P O Desw, Subordinate Judge
abt Wagra

St to establich the night to an casoment

Tho plambiff filed this smt alliging that he had the right of
passing the ran water on Ins land, over the adjorng feld

* Secon1 Appeal o 933 of 1707
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belonging to the defendants, to the main water course on the
other s1de of the defendants’ ficld He alleged that the defend
ants had put up nn embankment on their land wineh presented
the ramn water from passing and, therefore, prayed for an order
directing the defendants to remove the embankment, and for a
permanent injunction restramning the defendants from obstruct
1ng the passage of the water

The defendants demed the plantiffs right to pass the ram
water and contended that 1t never passed through his field

In support of Mis case, the plantiff examined four witnesses
who all deposed that the passage of water had existed all along
and was still visible to the g3e

To test the veracity of the witnesses, the Subordinate Judgo
vsited the spot . question at the request of both partics
Finding on personal mnspection of the land that there were
no traces of the passage deposed to Ly the witnesses, the
Subordinate Judge disbelieved them and dismissed the plambiff’s
sut

On appesl, ths decree was confirmed by the lower appellate
Comt

The plaintiff appealed to the High Court

L A Shak for the sppellant, relicd on the cases of Jey
Coomar v Bundheo Lall®, Dwarka Nath Sardar s Prosunno
Aumar Hayra), Moran ~  Bhaglat Lal Szka®, ZLondos
Generel Ommibus Company, Limited v Latell®, and Kegromy
Itsur v G I P Railway Company®®

G N Zkakore, for the respondent, replied cn the cases

CuanbaAvVARKAB, J —The point of law urged m this sceond
appenl, i my opmon, fals The parties aro the owners
respectively of two fields which aro opposite to cach other
Pluntiff, the present appellant, 15 owner of Sursey No 88, and
defendantsown Sursey No 87 The two properties ar separated
Iy a narrow passage  The plamtiff alleged that water from lis

@ (185.) 0 Cal. 363 ) (1000) L3 Cal 133
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field pas ed on from its south-west corner to the narrow
passage, that thence 1t flowed on to the defendants’ field and that
there 1t ran elong o well-defined passage The plamtiff com
plamned that the defendants had obstructed this latter passage
by raising an embankment so as to prevent the water entermng
his field The defendants denied the existence of any such
passage for water mn the field So the question ab 1ssue was
whether therc was or had been any such passage as alleged by
the plaintiff Witnesses d on behalf of the plamtiff
deposed that the passage in dispute had existed all along and was
shll visible to the eye

Both parties thereupon requested the Subordinate Judge to
visib the spot and see for himself whether the passage was stll
wvisible to the eye  Accordingly the Subordinate Judge vimted
the spot and 1n the presence of the pleaders of the parties satisfied
humself that the passage in question was not wisible, and,
therefore, he disbelieved the plantiff’s witnesses and disallowed
the claim without g any of the defendants’ wit

The plamtiff appealed to the District Court and contended
that the Subordinate Judge had wrongly decided the case,
beeause ho had disposed of 1t, not by appreciating the evidence,
but by the hght of s own view of the passage  The appellate
Court disallowed the contention, holding that the Subordinate
Judge was “at Liberty to sce the disputed property,” that it was
necessary for him to see it, and that, having seen 1t in the
presence of the pleaders of the parties, he was warranted in
forming his own optmon on the case

In second appeal the same contention 1s repeated before us,
and rehance s placed by the appellants pleader on some
deerded cases particularly on the judgment of the Judicial
Commuttee of the Privy Council in Kessowys Tssur v G I P
Ratlway Company® Thoe other cases cted are Joy Coomar
v Bundhoo Lall®, Dwarka Nath Sardar v Prosunsno Kumar
Hayra®, and Moran \  Bhaglat Lal Saka® It 1s urged on
the strength of these authorities that the trial Judgo has erred

€ (1207) 31 Bom. 831 ™ (816 W N c8o,
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1n two respects, first, that he put his view 1w the place of the

Laryuipsg
Enrsuar

]
Brawr
hRvsTsL.

evidence, which the law did not warrant, and, secondly, that he
decrded the case without putting on record the result of his
view, so 23 to give the plamtiff an opportumty of mec'ing the
impressions formed by the Judge by his mspection  None of the
cases which have been erted has any cogent relevancy to the
question which we have to decide here All that was held
in those cases1s that & Judge ought not to substitute his view for
the evidence 1n the case tried by him, that when he visits &
spob and makes observations for himself, the result of those
observations must be used by him only for the purpose of
understanding the evidence, that 1n fact he should not ignore
the evidence asif he had not heard 1t and dispose of the case
merely by the light of what he s1w on personal inspection  That
low apples where the case 1s obscare and the evidence can
be best understood_by a personal view  As was said 1n London
General Omnsbus Company, Lumted v Lavell® m such cases “a
view 13 for the purpose of enabling the tribunal to understand
the questions that are being rased, to follow the evidence, and
to npply the evidence ”  But there are cases of a different kind,
cases where, ns remarhed by Tarwell, 7, 1 Bourne v Swan §
Fdgar, Limited) “1t 15 the eye sight of the Judgoe that s the
ultimate test?” In the present case the witnesses examned for
the plamntiff deposed that the passage, as to which there wasa
dispute, was still visible to tho eye and that it could be scen at
any moment by anyono visibing the spot and, thercforo, the
parties asked the Subordinate Judge to apply the most satisfac

tory test available, s, to go to the field and seo for mself
whether the witnesses for the plantiff were speahing the trath
or not Accordingly the Judge wsited the spot  In other
words, the Judge was ashed by the pariies to ack upon tho Jegal
maxun res spsa Joguetur (the thing speaks for atself) As 1s
pomted out by the commentators of Best on Lvidence, a Jury
15 competent to tahe nto consideration tho Jocks ta guo or to
view the premises. The Prny Council deciston tn Aessomp

Tseur ' G T P Raslieay Company®™ turns upon a diffurent

@) [19013 1 Ch 133a p13) €} [1903)1Ch 2118 p 225
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seb of facts nltogether There what thewr Lordships decided
was that the High Court had acted illegally in deciding the
questton a3 to an event which had taken place one evening by
the light of what the Judges had seen on another evening
amidst possibly different surroundings That cannot be smd
to have been the case here  Here the Subordinate Judge
was told that there was a passage which existed, and which had
always existed, and which could be scen af any moment by tho
cye The eye was the Judge and the case 1s governed by the
prineiple of law enunciated by Farwell, J, mn the case above
mentioned on the authonty of some cases dectded by the
House of Lords  Therefore, 1n my opimion, there was no error
m the procedure adopted by the Subordinate Judge and there
15 10 law which bound him to record lus view and explamn 1t to
the paities before deding the case The deeree must be
confirmed with costs

Hratov, J —T agree that the decice must be confirmed with
costs It does, however, seem to me that the first Court, the
Hubordmate Judge, has wntten a judgment, which 13 open to
n good deal of emticism  Beeause from the way mn which he
has expresscl himself he has given ground for the argument
that he substituted lis own 1mpressions detived from the loeal
spection of the place, for the evidence 1n the case But the
result of the argument has been to convince me that 1n effect he
has not done t'us, but has only used the circumstances which
were percerved at the local mvestigation for the purpose of
understanding and appreciating the ¢vidence  As the result of
discussion the obhjectron taken on behalf of the appellant
ultunately resolved itself into this that the Judge hod not
recorded 1 wnting the circum tances observed at the inspec-
tion, and the parties consequently had not had an opportunity
of d g those t and dealing with them in so
far os they affected the case I think there 1s this in the
objection that it would be much better that the Judge should
record the circumstances which are observed at a local inspees
tion  In =0 saying 1 must cmphatically add that I think
he should record only facts and not ympre sions orinferences
from facts,
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But when a local inspection takes place we hnow that an the
ordinary course of events the salient eircumstances are pomnted
out on the spot and are discussed on the spot, and there 1s
nothing 1n the case to suggest that the ordinary course of events
wasg not followed here I assume that 1t was followed, and as a
consequence I find that the defect 1n not recording the errcum
stances i writing 1s & purely formal defect, which could not
have musled the parties or caused imjustice m the case I'or
these reasons I think the appeal must be dismissed and the
decree confirmed with costs

Decesee confirmed
rr

APPELLATE CIVIL

Before Mr Justice Chandavarkar and My Justice Heaton

BHIWA sv JOTIBA (oriGinat PrasvTirr) ArpetrsNt v DEVCHAMD
BECHAR (oztainat Derenpavt No 1) Resrovpevr®
Cwnil Procedure Code {Act XIV of 1887) section 462—inor—Compromise
~8anction of Court nol obtained—~Compromise not binding on manor

When a smt, to whieh a minor 1s a party 1s compromised and no leave of the

Conrt 13 obtained under section 462 of the Quvil Proceduro Code (Act XIV of

1852) the compromuss doey no® bind the minor and 1s voudable. Tho fact that

1t 15 for the bene§t of the mimor or that hie has derived benefit from 1t mahes

no duffrence

Secosp appeal from the decwsion of R D Nagarl ar, Jouint
First Class Subordinate Judge, A P, at Poona, reversing tho
deerce passod by L Reuben, Subordinate Jud, o ot Harel

Sut for redemption

The plaintiff suud to redeem a mortgige thit was excented Ly
Tus father Jotiba Kamte 1n favour of Devehand Bechar (defend-
ant No 1) for Rs 192 15 0 on the 23rd May 1693

Tn 1904, Maruti (snother son of Jotsba) on behalf of hmsell
and 0s next-friend of Ins minor brother (the plaintifl) suced tho
defendant to redeem tho mortgage  The smt was compromused,

* Sccond Appeal Mo 53§ of 1904 . i
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and Rs 800 were acknowledged to be due to defendant No 1
A decree was passed 1n terms of the compromise but leavo of
the Court, under section 462 of the Civil Procedure Codo of
1852, was not obtaned

In 1906, the plant:ff, who was st2ll a muinor, sued to redcem
the mortgage from defendant No 1 The defendant No 1
contended snfer alsz that the compromise decrce was valid and
binding on the plantiff The Subordinate Judge found that the
compromise 1n question was not entered 1nto 1n fraud of
plaintif’s nights, bub Ins interests wero not properly protected
He, therefore, held that tho compromise decrec was not binding
on the plamtiff, and on taking accounts found Rs 20 12 due to
the defendant No 1 The plamtifts share m the property,
which was one half, was declared lable to pay Rs 10 6 o the
defendant No 1 On appeal the Jount First Class Subordinate
Judge, A P, veversed the decree and distissed the plantiff s swit,
holdmng that the compromise decrec was binding on the plamtiff
masmuch as his interest did not matenally suffer by the decree
The plamtiff appealed to the High Court

P ¥ Nefsure for the appellant

Gadgel, with N A Patuwardlan, for the respondent

The following cases were eited in arguments — anokar Lal v
Jadu Natk Sengh®  Virupakshappa v Shdappa and Basappal?,
Ghulam Ay ‘Shak v Bhakabal Skak®

CHANDAY A\RRAR, J —The lower appellate Court has held that
Jeave of the Court was not obtmned under scction 462 of the
old Civil Procedure Code (Act NIV of 1882) That being tho
case, according to the provisions of that scetion tho compromise
could not bind the mmor and was voidable The Court under
circumstances snch as those n the present smé, where the mmor
comes forward to set amde the compromse, has no power to
uphold 1t on tho ground that 1t was for the benefit of the minor
or that the minor had derived benefit from it The Leguslature
has sard m so many words that a compronuse entered into by the

MasnI 13l Al ©) (102 T 107
G (1%01)1 1 Ne 3el1 (Cir)
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parbies to a smt, m which minors are interested, shall not bmd
the munor unless leave was obtamned See the observations of
the Puvy Couneil i Manokar Lak v Jadu Nath Smght and
FVoupakshappa ~ Sk dappa and Basappa®  The P
must be set aside as not binding the plamtiff The lower
appellate Court, having disposed of the case on a prehmmary
point, we must reverse the decree and remand the appeal fora
fresh hearing on the ments  Costs of this appeal on the
respondent  Other costs to be costs 1n the appeal 1n the lower
Court

Decree reversed  Case remanded
R R

M (1906 L 1t 331 A 128 () (1901) 26 Bom 109

APPELLATE CIVIL

Before AMr Justice Chandavarkar and Ay Justrce Heafon

GANI ATSING BIMATSING (0RIGINAL JUDGMEST DEBTOR) APFELLANT
¢ BAJIBHAI MAHMAD ASMAL (oBGINAL DEcper HOLDER)
ResronpEaT *

Gwarat Tilukdwrs Act (Bombay Act VI of 1888) section 200t —Talukddrs
Settlement Officer managng o Tululdars estate—(]udttar submillirg ks
clarm—Tyme taken up before the Talubdar Settlement Oj'cer—lhduna» of
tiume~—Lamitation dct (XV of 1877)

£
B obtained a decree for money rgamnst G a T4lnkdar on the 22nd Febrnary

1903, and pre ented hus first darkAast for execution on the 8th December 1003
On the 2}st September 1005 G’s estate came by notice to be 1 the manage

* Second Appeal Mo 571 of 1010
F The scction runs as follows —
208 (1) On tho pubhcation of a rotice nrder ecetion 20B, sub soction (1) no
procecding m cxcention of any deerce ngainst the
Gution of d erecs o b Tyloldur whose estate Is taken under mangement
or Ins property shall be in titated ot contlnucd uotil
the decrce holder Bles a certifica o from the masaging officer that the decr e claim
bas been daly submitted or until the cxpiation of one mwonth from the date of
recupt by tho managing off cer of o wnitten applicn lon for such certificate, accom
panied by s certified copy of tho decrce.
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mept of the Talehd {r1 Settlement Officer under se fron 29B of the Gujardt
Lalukdfrs Act 1888 B submitted Ins claim to the officer on the 6th March
1900 bub it was rejected on the 13th Angust 1908 B then appled to the
CGinl Comrt on the 12th March 1909 and sought to brin, 1t withn time by
clammg to exclude the period taken up before the Talukddri Settloment
Ofhcer -+

Held that the p riod 1n question could not be excluded 1n compatng the
time for the darkkdst for section 29E of the Act placed no absolute bar on
B's right to apply to ke Court for execution by reason of the submussion of his
claun to the Talukdur: Settlement Officer

PROCEEDINGS 1n execution

The decree 10 question wis a money decree obtained by one
Bapbhar on the 22nd February 1903 against Gambhirsing:
Hamirsingjt, a Thluhddr Bapbhar first applied on the 8th
Deicember 1903 to execute the decree

On the 21st September 1903, the Talukdan estate of Gambhir
singjt passed into the management of the Tdluhd4r: Settlement
Officer, who published a notice under section 29B of the Gujarft
Talukddrs® Act, 1888, calling upon all persons having clamms
against ths Télukddr o1 hs property, to submut the same in
writing to him within six months of the notice

Bapbhar submitted s claim to the Taluhddr: Settlement
Officer on the 7th March 1906, bubit was rejected on the 18th
August 1908

On the 12th March 1909, Buibbar filed 1n the Civil Court the
prosont dardkast to exceuto the dicieo, and sought to bring 1t
within tune by excluding the period of two ycars and five months
tahen by the Tdluhdfu Settlement Officer 1 considering his
cloam

() Anyyeronllling & de ¢ azanstsuch Taluldire 1iayr pory alally
entitled to recennc from the man,ing officer free of cost, the e wtifica ¢ requnnd 1 v
sub scetlon (1)

{3) Inconpoting the p nod of lumitat.on presended by he Induan Limata log
Act 187 cr by eustion 200 of the Cod of Civl Pracadure for eay app eat on for
theexcen fon el & decrec proceeds gs T wht h have be n say~l or temparanly
larred Ly reason of the clalm not having been doly zubmitted the time from the
dato of the notice published under section 9B sub-scction (I or of the ecree it
It was passed sbsoquently to the pudlication ef the mobice totho dave of duo
eudbmission shall be exclud @
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The Subordinato Judgo held that no exclusion could beallowed
oand rejected the darkiast as barred by tume

On appea! the District Judge came to the eonclusion that the
period should be excluded 1n computing time and held that the
darkkdsl was 1n ime

Gambhirsingy sppealed to the High Court

G § Rao, Gov.rnment Pleader, for the appellant

@ X Parekh, for the respondent

Cinaypasargas, § —~The learned District Judge has gone
peyond the plan language of section 29E of the Guarit
qalukddrs Act in differing from the Subordmate Judge and hold
sng that the present darkhast of the respondent for execution of
lus decree 1s not barred by homtation  The facts are as follows
The respoudent obtamed his decree for money agmnst the
appellant a Télukdar on the 22nd of February 1903 and
presented Ius first darkfiast for execution on the 8th of December
1903 It 1s admtted that from the 21st of September 1905 the
Talubdart estate of the appellant came by nolice to bein the
management of the Scttlement Officer under section 298 of the
Act, and, as required by the provisions of that section, the
respondent submitted Ius claim under the decree in dispute for
the consideration of the Officer on the 7th of March 1906  The
respondent could nob aftcr that proceed with ihe execution of
s decree thiough the Comt wothoub complymmg with the
provisions of seetion 20E  Under that section he had to do one
of two things beforc he could ask the Court to execute his decree
Ho bad exther to produce a certificate from the Officer that the
clum had been duly submitted or to apply m wrtmg to the
Officer for such cerbiheate accompamed by a certified copy of the
decree and waik for the expiry of one month from the date of
recerpt by the Officer of the application  If the Officer gave no
ecertificate within that month, the respondents mght to apply to
the Court for execution revived

‘There was, therefore, no absolute bar placed vpon the right of
the respondent to apply to the Court for exceution by reason of
tho submission of has claim fo the Settlement Officer
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The Distriet Judge thinks that the respondent 15 entitled to
deduct the whole of the time from the date of the submission to
the Officer to the datc on which ths clarm was considered and
rejected by the latter, because submission, 1n the Jearned Judges
opinion, means “an attempt to explamn and press the ¢laim or an
offort o settle 1t,” which in the present case was made, says the
learned Judge, when the Officer rejected the respondent’s claim
on the 12th of August 1908  He rehies in support of that view
on a dictum 1n the yudgment of the learned Chief Justice of this
Court in Purushottam v Rapbas®  That dictum bears no such
meamng as the Distriet Judge attribates to 1t

The decree must, therefore, be reversed and the darklast dise
allowed with costs throughout on the respondent
Decree reversed

TR
{) (190)) 34 Bom 142

PRIVY COUNOCIL

MADAPPA HIEGDE Avo ornrss (PLanrirrs) ¢ RAMARISHNA
NARAYAN BHATTA asp ornezs (DEFENDNTS)

[On appeal fiom the High Court of Judicatare at Bowbay )

AL, o, AL

,. of ge with snlerest partly
fand arui partly wn cash~Interest when payeble—Suit for arrvears of
1aderest—TVords amounting fo covenant lo pry year by year

In this caso their Lordships of tho Jodiem! Commutteo held (rversing the
dearstop of the High Court) that on the irne construction of the mortgage
{hers was clearly a personal covenant to pay raterest on the mortgage-waney
from year toyear and that the smit, which was for arrears of interest was
thereforo muntamnsble

AereAn from a judgment and deerce (22nd January J90s)
of the High Court at Bembay, which reversed a deeree (23rd
December 1905) of the Subordinate Judge of harwar

® Pretent 1mLovd Marnaghten, Locd “haw, Lonl Mersey and Mr Ameer Al
37181
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Tho Subordinate Judgo held that no exclusion could be allowd
and rejected the darkiast se barred by fune

On appeal the District Judge came to the conclusion that the
period should be excluded m computing time and held that the
darlfiast was 1 time

Gambhusingy appealed to the
@ S Rao, Government Pleader, for the appellant

High Court

@ XK Paseh, for the respondent
Cuaxpavacgan, § —Tho learned District Judge has gone
beyond the plun Janguige of section 29L of the Gwart
T4lukdéra Act i diffiring from the Subordinate Judge and hold
1ng that the present dar/ kast of the respendent for execution of
us decree 13 not barred by Iimitation  The faets are as follows
The respondent obtamed his decree for money agmnst the
appellant a Tlukder, on the 22nd of February 1903 and
presented lus firsk dardjast for execation on the 8th of December
1903 It 1s admitted that from the 21st of September 1905 the
Taluhdan estate of the appeliant came by notice to be n the
2 t of the Settl ¢ Qfficer under section 29B of the
Act, wnd, as required by the provisions of that section, the
1espondeut submitted lus claim under the decree in dispute for
the consideration ot the Officer on the 7th of March 1900 The
1espondent could not after that proceed with the execution of
lus decree through the Cowt without ecomplying with the
provisions of seetion 20F  Under that section he had to do one
of two things before he could ash the Court to execuis his decres
He hod erther to produce a certificate from the Officer that the
claim had beeo duly submitted or to apply m wrtig to the
Offices for such cerbificate accompanied by a certilied eopv of the
decree and wait for the expiry of one month from the date of
receipt by the Officer of the apphication If the Officer gave no
certificate within that month the respondents right to apply to
the Court for execution revived
There was, therefore, no absolute bar placed upon the right of
the respondent to apply to the Court for exccution by reason of
the submission of his clam to the Settlement Officer
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The District Judge thinks that the r dent 13 entitled to
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deduct the whole of the time from the date of the submission to
the Officer to the date on which the claim was considered and
rejected by the latter, beeause submission, 1n the learned Judges
oprmnion, means “ an attempt to explain and press the claim or an
effort to settle 1t,”” which n the present case was made, s1ys the
learned Judge, when the Officer tejected the respondent’s claim
on the 12th of August 1908  He rehies in support of that view
on a dictum 1 the judgment of the learned Chief Justice of this
Court 1n Purushottam v Rapbas®  That dictum bears no such
meamng as the District Judge attributes to 1t
The decree must therefore, be reversed and the darkiast dis

allowed with costs throughout on the respondent

Decree reversed

T E
) (193) 34 Bom 147

PRIVY COUNCIL

MADAPPA HFGDE avo otnrss (Pranrirrs) ¢ PAMRRISHNA
NARNYAN BHATTA a»p ormees (DrrFENDANTS)

[On appeal fiom the High Court of Judicrtare at Bowbay ]

RMortgage—Construction of mortgage—Morigage with anterest partly an
Lind and partly n eash—Interest then payalle—Swuit for arrears of
saterest—TFords amounting to covenant to py year by year

To this case their Lordships of the Judicial Committeo held (reveraing the
deaision of the Figh Court) that on the true construction of the mortgage
thero was cleatly a poreonsl eovenan® to pay itereston the mortgage money
from year to yewr and that the swmt, which was for arrears of interest was
therefore mantaabl

ArreAL from a judgment and decree (22nd January 1908)
of tho High Court at Bombay, which resersed a deeree (23rd
December 1905) of tho Subordinate Judge of Karwar

® Prerent i=Lord Macnaghten Lord “haw, Lord Mersey and Mr Ameer Al
® 7131
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The question for determination in this appeal was whether
on the construction of & mortgage-deed, dated 21st July 1893,
executed Ly the respondents in favour of the father of the
appellants, the smt was or was no* maintainable The Courls
1 India differed 1n the construction of the deed, the Subordinate
Judge substantially decreeing the appellants’ clamn and the
High Court dismissing the suit

The plamt stated that Rawknshoa Narayan Bhatta, the fiest
defendant, for hunself and also as manager of the jomnt famly
of which he was a member executed the mortgage deed i suib
to secure the payment of Rs 30,000 mentioned 1n the mortgage
23 due by him and for interest on that sum The mortgagor
stipulated, among other things, that he would pay a sum of
Rs 200 1n cash, and give bunches of betelnuts and other articles
on 21st July 1894, that subsequently he would on 21st May 1n
every year, or within two months after that fixed date, pay
Rs 1,200 1n cash m respect of the interest aceruing for the year
on the said money, at the rate of 4 per cent per annum, and
alsa guive the articles mentioned above, that i default of so
paying ho would personally pay the interest in arrears together
with compound 1nterest on the ame at the rite of 4 per cent
per annum, and that he would repxy the principal amount
within 40 yeme

The material portions of the mortgage deed accordmg toa
translation from the hanarese ougmal nstrument made by
Pandurang T Koppihar (spectally authonsed transiator) for
the purpose of this appeal were as follows —

I have poss d this do nmant m wating moitgaging the properties to be
mentioned below for the total (of all tho above wmed sums namely) Rs 30000
thirty thonsand and for the interest (thueon) to Le pard m the manmer
deseribed b low and mahing myvsclf fuble to pay the snd sum on the response
bility of the ¢ proputisand m ersa they should prove in uflicient (to realie
tho above sum) to pw (the Qefimat) persenally Untal T
pay you Rs 30000 (in wonds) thirty thou and nnder ths agreement I shall
pay nterest 1n the followin, manuer —Tho mtercst on this puneipal amount
from tlus day forth up to the same date next yuar + ¢ for ona year ss scttl d
tobe Rs 200 (i words) two hundred 1 cosh and five loads of pluted cocoanut
branches worth ten aunas ten bamboos of the11cd called Sham Bidra worth
five annos, 50 fifty bundles of Lutel Laves worth ¢ gt nnnas, 19 twelve
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bunches of rige betenut worth two rupees 0 tharty Jack frurls worth one rupec
five bunches of betel tree flowers woith five annas and also hundred bundles of
dried leaves  OF these the cash rioney and jack fruits T shall give on the 21st
day of the month of May an the ensmn,, year 1894 AD and tho bundles
of betel leaves nnd bunches of betelnuts wnd also bunchos of betel tree flowers
on tho 80th of the dark half of Kartih next and the bundles of cocoanut
branchos and Shami bimboos and Wlso dried loweson tho 30thef the dark
half of Magh next And thereafter from the beginning of the second year,
cach year cash interest at the rateof 4 per cent per yewr amounting to
Fs 1200 twolvo hundicd five loads of cocoanut branches ten Lamboos fifty
bundles of betel 1 aves twelve bunches of betelnuts thirty )il fruits, five
bunches of betel treo flowers, and also hundred bundles of dmed leves —so
much 1nterest for ench year a3 mentioned above Ishall pay you that yem
also on the dates mentioned bove and go on taking (a) receipt (Isktu ¢ mérégd
baddianny ayaya rarushadalle mellenda vmdegalante scha many mimage
Lottw rashidr tegedu collutta barutfenc)®  And (of tho items) of this interest
Jack frutts and dried leaves T shall dehiver 1o the village of Navilgon and all
the remuning items I shall deliver over at your liouse 1n the village of Karkt
from trmeto time AndT shall pay you the principal amount Ps 30000
(in words) thirty thousand within 40 forty years from tlus date in ono sum
togethor with the interest that might remam i arrears and take back this
agreement with 1cceipt (of the above) ondorsed thereon together with tho
documents placed heremath If I should fadl to pay the prineipal (sum of)
noncy within the period stated abote, I shall pay forthwith on your demand
tho prineapal and mnteiest 1ncluding 1ntercst at tho s3mo rate for the subsequent
teriod up to the date of paymont  But until then 1f ont of the in‘erest due
for each year the money pavable 1n eash should not bo paid within the date
mentioned above and the intercst so omitted to bo pud 1 time should remam
unpaid byme cven within two months after thet date Ishall thereafter pay
compound 1nterest at the rate of 4 per cent per apnum on the said snm of
1nterost And although & period of 40 ycars
13 montioned a8 the timo within which the prmeipal sumisto be pard off af
perchance before the expiry of the sud period 1t be convenient to me to pry

® This 1s a transhiteration of the sentonce in the onginal  Thoactual expression
nsed in tho ongwal fs badh: Lottn which standirg by itself may bo I tenally
translated a3 * having paid anterest  Thewonl Lottn  bung a perfeet parbieipl
According to the grammar and idiom of the hanarcs langusge howerer when th re
aro more pnncipal verbs thanono ina scotener they are not jewned togethor by tle
compuoetion  and  nsln Tnglsh Do all tho verbs except t1 0 las one a=o conver d
Into conjunetivo or petf ¢t particij 1~ and tlelast verl indicates the t nse jurson
etc of the verbs  (F1fe rule 2% of Thomas Jlcd ons Kamarese ( ammar 2nd
alition page 99 and yules 287 and 252 ¢f A & Mudlkatlals hanarese Grammar,
Istcltion p 153)
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and Y offer to pay < sum met less than 1,000 one thowand yupees ss past ol
tte prinaipxl within two months nfter paving the cash intorest due every yesr
or by the 21st of July every year joushould recerve the sme without plead
wg the excuss of the sud 40 yems period and pass tomes recept duly
regstered  Apd wmmediately affer the whele primeipal snm of Rs 80,000
thirty thousand 15 accordingly pad in full this deed 18 to be returned (to me)
with an endorsement of payment In that case whon as above sums ave pad
1 payment of the principal 1nterest on the remauing principal and tho other
articles (i vespeck of interest) are to be pud as mentioned above Asto the
intarest, in cash, however you are to Teoerve the sntme at the rate of 4 percent,
pet annum on the prseipal sums 1n balance (after each part paymest) wetil
the who'e of the prinerpal 1s pad off '

The plantifis stated that since the execution of the deed the
defendant had paud 1o respect of 1nterest only Rs 1,035 consist-
g of cash and artieles according to the npreement, and the
defendant had not paid the terest due to date since 21st Moy
1898 The plaintiffs therefore brought the present swit on 18th
July 1804 and prayed for a decree awarding them © (4) Rs 7,200
cnsh mterest for the st years from 2Ist July 1838 to 21st July
1903 st the rate of s 1,200 1 cash per year in respect of the
abovementioned hypothecation deed, and (3) Rs 100596
compound mterest to date on the amount of interest due for
the smd mix years nccording tosthe terms of the agreement”
The total amounnt ¢laimed was Rs 8,205 9 6

Wniten statements wore filed by the defendants, and 1ssues
wore settled on the pleading , the only 1ssue now material being
No 11 whether the smt 1s mamntamnable under the terms of
the mortgage bond 1 swmt >’

On that 1ssue the Subordmate Judge said “I entertain no
Gotiby thak the smit 1s mamntamable under the ciuar trms of the
mortgage-bond (Pabbit 41) sued upon  and decreed the plawt
1ffs’ claum

An appeal from that demason to the High Court came before
¥ G« Chondavarher and B Bmght 33, whose judgment
was 1 the following terms —

*The first question 1n this appeal 1y whether tho suit hes  The pownt urged
by the learned Counsel for tho defendant 1 that upon a proper construction of
the mortgage deed there 13 no personal covenant on the part of the mortgagor
6 pay nferest from yoar fo year and that therefore ho 18 ot entutled to brog
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this st The Subordinate Judge has held agawst the defendant and passed
s deeree sn favour of the pluntiffs The mortgrge-deed his becn read out
Defore us avd baving carefully considered the contents of 1t, we are of opinion
that Mr Robertson’s contention must prevar!  The tetms of the deed are frea
from ambigulty Itstarts by saying that the property covered by the mortgage
deed 13 hypothecated for tha sum of Rs 30,000 and interest and that that sum
shall be payablo out of it, the said property That 1s the domiant clanse :n
the deed and, according toxt there 18 no persomal obligation to pay interest
snnually
 Then the deed goes on to provide for tho manner in which interest shall bo
pard  4s regards that the provision 1o the deed 15 as follows ~* Weskall’ says
the excentant, * take receipts from you on payment of interest from year to year
m the manner provided above  There agam there 18 no corensnt. It ouly
means 1f mberest 1s paid from yesr to year, recerpts shall bo taken And a
covenant should not be implied anless the languags of the docuwent s quite
clear See James v Cockranell), whete Parke B says —‘According to tho
rule of law on tlus subject—and the whole case turns upon the application of
that rale—no precise words are necessary to constitute a covenant prodvided
we are able to collect an agreement by the parties that a cerfaun thing shall be
done, that will bo sufficient to enable us to say that & covenant 1s ercated  But
wo must be satusfied that the }anguage does not merely show that the parties
contemplated that the thin, might be done but 1t must amount to 1 Linding
agresment upon them that the thing shall bs done. In the mortgage desd
bofore us thore 18 no agreement by the mortgigors that they shall my oterest
annully Al they say 15 that sf they pay they shall take recepta for the pay
ment—which 15 a different thing from a personal covennt
“Then there 13 another passige m the document wluch supports the con

struotion which Mr Robertson has asked usto put upon the document  There
the mortgagors s1y that shonld the property hypothecated prove nsuflicient to
reahse thy amount of the principsl and anterest the morlgagors shall be
personally Iible for the defiit of the amoant which may have to be realised
That shows that the question of personsl liability was present to the minds of
the parties, and fhat Whenever they intended that a personal Litbility should bo
1mposed they used express and apt words to bnng out thewr menning  Thew
words have not buen usod with referenco to the clauss as to the anpual payment
of mtarest It 18 wuneeessary to porsue other clwuses because they alt go to
support eur conclusion "

The High Court, therefore, reversed the decision of the Sub
ordinate Judge and dismissed the sust

On this appeal which was heard e parie,

De Grayther K C and Ross for the appellants contended that
the Hugh Court bad msconstrued the mortinge~deed of 21st

Q) (1832) 7 Exch, 172 at pu 157
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and T offer to pay 1 sum met lees thin 1,000 one thousind rupees as port of
the primeipal With o two months after paving the cash tterest due every yuir
or by the 21st of July every year you sbould yecerve the same withont plesd

mg the excuse of the smd 40 yems period and pass tome s receipt duly
rogistered  And immeduately sfter the whole primeipal sum of Rs 80,000
fhirty thoneand 1s accordingly pard i full this deed 13 to be returned (to me)
with an endorsement of payment In that case when as above sums sro pud
n pryment; of the principal 1ntevest on the remaining principal and the other
articles (wn respact of interest) are to be pad as mentioned above  As to the
nferest 1n cash however, you are to recerve the same af the rate of 4 per cent

per anutm on the prncipal sums 1w balance (after each part payment) uotdl
the who'e of the princapal 18 pmd off

The plamtiffs stated that since the execution of the deed the
defendant had paid 1n respect of interest only Rs 1,035 consist
ing of cash and articles according to the agreement,and the
defendant had not paid the interest due to date since 21st May
1898 The plaintiffs therefore brought the present smb on 18th
July 1904 and prayed for a decree awarding them * () Rs 7,200
eash interest for the sig years from 21st July 1898 to 21st July
1903 af the rate of Rs 1,200 1o cash per year 1n vespect of the
abovementioned hypothecation deed, and (¢ Rs 100586
compound 1nterest to date on the amount of mnterest due for
the said six years according tosthe terins of the agreement”
The total amount claimed was Rs 8,205 9 6

Written statements were filed by the defendants, and 1ssues
were settled on the pleadings, the only 1ssue now maberial being
No 11— whether the smt 18 maintamable under the terms of
the mortgage bond m smt ?’

On that issue the Subordinate Judge smd “I entertan no
doubt that the suit 13 maintmnable under the clear terms of the
mortgage-bond (Exhibit 41) ~ued upon  and decreed the plait
1ffs’ claam

An appeal fiom that decision to the High Court came before
N G Chandavarher and B Kmghi, JJ, whose judgment
was n the following terms —

The first question 1n this appenl 19 whether the smif lies  The pont arged
by the learned Connsel for the defendant 13 that upon a proper construction of
the mortgage deed there 14 no parsons! covenant on the part of the mortgagor
10 pay interest from yenr to ear, and that thereforo he 33 mot centitled to bnog
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this st The Subordinate Judge has held against the defendant and passed
a deeree 1n favour of the planhiffs The mortgige-deed h1s been read out
before us and baving carefully conuidered the contents of 1t, we arc of opinion
that Mr Robertson’s contention must prevail  The terms of the deed are frea
from ambigeity Itstarts by saymngthat the property covered by the mortgage
deed 13 hypothecated for the sum of Rs 30,000 and 1nterest and that that sum
shall be payable out of 1t, the said property That 13 the domipant clause 1n
the deed and, according to 1t theie1s 8o personal obligation to pay interost
aunually
“ Then the deed goes on to provide for the manner in which interest shall bo
pard  As regards that the provision m the deed 15 as follows —¢Weshall says
the executant, take receipts from you on pryment of interest from year to yoar
1 the manner provided above  Thero agam there 13 no covenant. It only
meaus if mberest 13 pard from year to year, receipts shall be taken And a
covenant should not be mplied unless the language of the docament 1s quite
clear See James v Cochranc(l), where Parke B ays —‘According to the
rulo of law on thus subject—and the wholo case fwrns upon the applieation of
that rale—no precise words are necessary to constitute a covemant provided
we are ablo to collect an agreoment by the parties that o certamn thing shall be
done, that will be sufficient to enable us to say that a covenant 13 ereated DBut
wo must bo satisfied that the language does not merely show that the parties
contemplated that the thin, might be done but 1t must amount to n binding
agreoment tpon them that the thing shall be dene. In the morigage deed
before us there 15 no agreement by the mortgagors that they shall pay iaterest
annaally Al they say 1s that if they pay they ahall $ke recoipts for the pay
ment—which 13 a diffetent thing from o personal covenant
‘“Then there 13 another passage 1n the document which eupports the con
strustion which BMr Robertson has ashed us to put upon the document There
the mortgagors say that should the property hypothecated prove mnsnfherent to
realise the amount of tho principal and interest the morigagors shall be
personally Lable for the defieit of the amount which may have to be realsod
That shows that tha question of personal hability was present to the tinds of
the parties, and that whenever they imtended that a personal hrability should be
imposed they unsed express and apt words to bning out their meaning  Thew
words have not been nsed with reference o 1he clause s to the annual payment
ofintsrcst It 18 unnccessary to pursue other elaunses becanse they all goto
support our concluson
The High Court, therefore, reversed the demsion of the Sub
ordinate Judge and dismis<ed the smit
On this appeal which was heard ex parte,
De Gruyther K C and Ross {or the appellants contended that
the High Courl Lad misconstrued the mortyage-deed of st

@) (1862) 7 Exch, 172 at p, 27
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July 1693 nnd bad wrongly held that the sutt was not mantamm
able Theve was, 1t was submitted, an express personal agree
ment by the defendants to pay nterest every jear, and this
was never densed by the defendants, who had mercly contended
that the porsonal habisty could not be enforced under the
mortgage-bond until the sale proceeds of the mortgamed
rioperty fell short of the amount due, and that the suib
for terest on the personal covenant was premature 1be
provision for payment of compound rnterest showed that the
sp*erest became due and was payable every year, and the other
portions of the mortgage-deed did nob support the construction
arrrved at by the High Court If 1t was considered that there
WaS no espress agreement to pay interest every year, such an
agreement could at least have been 1mplied from the terms of
the deed The Migh Court had overlooked the fach that the
interest was payable partly 1n cash and partly iz kind, and that
there was nothing 1 the mortgage deed to show that part of the
nterest (namely, that payable 1w hind) was to be pad every
Jerr, nnd payment of the rest of the interest (namely, the cash)
was to be postponed for 40 years, as the High Court had held
The mertgage deed, one made according to the practice prevail
mg m the mofussil and ot by a professional lawyer, should have
been constraed not with reference to Enghish decisions but m
accordance with the real intentions of the parbies as evidenced
by the terms of the deed

1911 June 13t —~The judgment of their Lordships was
dehivered by

Lorp Macvacntey ~Therr Leordships ate of opmon that the
Judgment of the High Court is erroncous The learned Judges
must have been rusled by sowe erroneons transiation, beenuse 08
A cerbified translation before thewr Lordships nothing can be
clearer than thet there 18 a covenant to pay mnterest from ycar t0
yerr

Ihar Lordships will therefore hurably advise s Maesly
that the appenl should be allowed and the order on appesd
reversed and that the ease should go back to the High Court 50
that the other 1ssues may be dealt with
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As regards costs the appellants are entitled to them here and 1om1
n the High Court The costs i the lower Court will abide ~ Mavarra
the event of tho further heartng 1n the High Court llzgmz

Sohicitors for the appellants Messts 7' L 1 slson and Co Pﬁf,ffﬁ';“

Appeal allowed,
Sy w
ORIGINAL CIVIL
Defore Sir Basil Seott Kt Chief Jushice and My Justice Ba'ch lor
SIDICKh HAJI HOO>LIN, \rpeiisvt anD Derrvoiwt ¢ BRULRL 1910
wp Co REspONDINTS AND Prarvriprs ¢

Seplember 2
Landlord and tenant—3Sub lessce—dvoidance of lease— Facant possession—
Holdsng erer—Transfer of Property et (IV of 1581), sestion 108

The plantiffs were lo sers of a godown for ono year fiom 1st Apnl 1908, at
s monthly rent  Fiom 1st May 1008 they sublet 1t on the sine t rms for the
rumunder of thair leass to tho dufundant whe us 11t for storing bags of sugar
On 5l Decemnber the golovn was partially destroyeld by fire, and a quantity of
sugar therem constdorably damaged  The defendant s 1nsurers eame 1 to takeo
char,0 of tho sulvagy but soon after sold the remuns of thy su,ir to G M, nnd
the latter then tool posse ston and continu d1n poss ssion, sorting th sozae
notil 16th February 1900 Meaunhile on 10th December tho plamntaffs had
wrtten to the landlord ndvising lum of the e 1nd of thur termmation of the
luazo W consequence.  Che londlord lonever 1us ted on thur lnbility to pay
rent until snoh tuno asvacant pos uss on should bo g ntobim  Thedef ndant,
w answer to a bill for rent wrote to the plun :iffs to the efl ¢t that he
had terminated Ins letss on acoount of the fire and woald not pay more than the
proportio ata 1 nk for the first 6dyy of D (mbr As hoiveve vacant
pos 0 son was not givun untal 10th Lebruary (on whi hdiy € [ went out of
Fos ession) the plantiffs saed the & fndaat for reat and for 1se and oecmpation.

Jletd Alat the pluntiffs coald nat ex rer th ir option tot rmma ¢« the leas
until {hw put the landlord 11t posses 1on If tho avo dines of th ha 2 unds

sa,aly 10001010 Sath 7o 10
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section 108 (¢) of the Transfor of Property Act (IV of 1882)1) Was effectaal
withont der of vacant p the plamntiffs by faling to give vaeant
possesion were holding over aftor the termmation of therr lewso and were hiablo
for rent under an 1mplied monthly teraney on the same terms as before  If the

was , the lease continued until put an end to by mutual

consent

Held, furthor that the abandonment to the insurers by the defendant was
offected for hig benefit, and 1n the bsence of evidenes that the 1nsurers and
their vendee G B Lopt the sugar 1 the godown m spite of protests by the
defendant, the latter (as between the plamtiffs and the defendant) must be taken
to have been 1 ocoupation either under s origimnal tenaney or under a stmuar
one resulting from hus holding over

Tais was a smt filed by the planfiffs to recover from the
defendant a sum alleged to be due erther as rent or as compensa
tion for use and oceupation of a certain godown 1 Clive Road for
the months of December 1908, and January and February 1909
The godown 1n question swas leased to the plamhffs by ope
Lahbamsey Napu for 12 months from Ist April 1908 at a monthly
rent of Rs 1,100, and sublet by the plamtiffs to the defendant
at the same rent from Ist May 1908 for the remamning period of
their lease The defendant used the godown for the storage of
bags of sugar, aud paid the rent regularly up to 30th November
1908 On 5th December 1909, however a fire broke out and the
godown was badly damaged, the roof bewng entirely destroyed
and several doors and windows partly burnt Immediately
after the fire the salvage corps of the Insurance Companies, with
whom the defendant bad insured his sugar, took possession of the
godown and the goodsinit After 3 or 4 days howerver, they
sold the sugar to one Gulam Mahamad Azawm, whoat once went
to possesston and began fo sort the sugar and to put 1t into new
bags

{1) tection 108 (s} of the Transfer of Property Act runsas follons —

108 {e) If Ly fire, tempest or flood or wielence of an srmy or of 3 mob or ofher
irresistable force, any mstenal part of the property be whollr dustroyed or renlered
substantially and permarently unfit for the purposes for which 1t was Iet, the leaso
alall atthe option of the lesseo be veid

Provided that, if the amjury bo oceasoned by the wrongfal set or default of the
lessce, ho slall not be entitied to avail hunself of the benefit of tlus provision
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On 10ch December the plambiffs wrote te Lakhamsey Napu — 1910

“Wo herew:th beg to hand you our cheque for I's 1100 n payment of tho s‘;’l’ggs:};“

November rent of the godown 1 Chive Road Jeased by us from you Brog
As the godown has now been burnt, please note that our agrecment censes rues & Co

until such time asit shall have been thoroughly repaired and made fit for the

storage of goods

Lakhamsey rephed on 11th December, the matcrial portion of
hus letter being —

“In roply to the second pars of your letter under reply, I beg to say that
you will bave to pay the rent of the godown 2s sugar bags and other Zutchra
arz still Jying therem and until the godown 18 clesred and possession given of
1 to e, pleaso note that you are responsible forit You will please advise your
sub tenant to remove sugar br,sand other Rutchra

The plamtiffy, berng unable to give vacant possession to
Lakhamsey, m fact paad rent to him for the month of December

Tho defendant, 1n response to a bill fiom the plamntiifs for the
rent for December, wrote the following letter to them on Oth
January 1909 —

“WWith reference ta the ront Will for the month ef Dagember last 1a resp et of
the godown 1n Cline Road s.ot to me you are aware that tho godown mn
questton laving been destroyed Ly fire on the evening of the Stk Dicembor
I exoroised my option to terminato the tenaney and the samoisatanend I
am not therefore liable to pay ront for the month, b yond the 5 days that the
godown was fit for use and I am 1cady and willing and hereby offer to pry vou
proportionate rent for the smd & days  The sams will be pud on your sendmg
tn emended il

Tn answer to this the plamntiffs wrote (enfer alia) —

* We beg to 1nform you that we find the godown 1s fall of y our salvago and
therefare 1t s atill m your cccupation ke must 1must upon your paying us
tho runt In full aud return you our bull herow encloseds

Vacant possession was not given to Lakhamsey Napu tall 16th
Tebruary 1909

The smt was filed on 23rd March 1909, and came on for hearing
beforo Dwvar, J, nho passed a decreen fasour of the plantifs for
rent from Ist to 5th December 1208, and for compensation for use
and occupation thereafter till loth Tibruary 1007

Tho defundant appealcd
B 73"
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WPeldon, wrth Jewuad, for the eppellant —Relationship
amphed m a swmt for use and occupation If there wa
no relationship between the parties, the smé must fail
for damages have not been clmmed There was m fach
relationship after the respondents’ notice to Lakhamsey on 10th
December  After that nobice, 3f 5 nght existed 1 anvone i
elam aganst the appellant, 15 must have been in Lakhamsey
alone  More probably the only nght eusting was that of
Lakhamsey to sue the purchaser of the sugar as a trespasser
It 25 noteworthy that the word used i section 108 (¢) of the
Trapster of Property Actis ¢ vord’ The lease does not merely
determme 1t 1svord  With regird to the sufficiency of notice
gwen by the appellant, see Kunkayen Hgys v Mayan®™ and
Baltarampirs v Vasudes')

Setalwad, with hun Jardme Acting Advoeate General, for the
respondents —Tho lease by Lakhamsey to the respondents was
not 1o fact terminated by the letter of 20th December Thecorre
spondence and the facts show that clearly  The letteratself s not
such an avoidance of the lease as 1 contemplated by section 108 (¢)
of the Transfer of Property Act The respondents paid the rent
for December, and Lakhamsey accepted 1t Fally, they did nob
give hun vacant possession  They were obviously still Ins lessees
Further, the appellant’s notice of avoidance was not given within
reasonnble time  He had continued in possession as if nothmg
had happened  Iu any case the notice could not make the lease
void ¢ ab 1mifz0®, but at themost only from the date of the notice
Dhuramsey v Akmedshar®  But even after that date, he farled
to grie vacant p and thus continued hable

Weldon,n reply —Tke letter from the respondents’ solicitor
to Lakbamsey on 20th January states clearly thab they aro
exerciomg therr option The rent for December msy possibly
have been paid under a misapprehension as to thew nights  The
appellant wes not using the godown He had no concern with
the purchaser of the sugar  In Dhuramicy v Ahmedbhar® there
was no question of sub-fenancy

9 (1692) 17 Mad 98 (7 (1895) 22 Fom. 313,
(9 (1898) 23 Dom 1y ptp 19
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Scort, C I —The plaintiffs tented from one Lakhamsey Napu

937

1910

a godown in Chve Road from the 1st Aprl 1908 to the 8lst Sk Hax

March 1909 at o rent of Rs 1,100 per mensem with hberty to
sublet 1t or relet 1t and the landlord agreed to heep the godown
10 good order and repar

On the 17th April 1908 the plamntffs relet the godown to the
defendant for the r der of their term, v ¢, from tho st
May 1908 to the 31st March 1909 at the same rent and agreed
to execute every hind of repairs

The defendant ocoupied the godown and used 16 for the stors
nge of bags of sugar  On the 5th December 1908 the godown
was much damaged by fire, the roof and some doors and win-
dows and the plastering of the walls bemng destroyed On the
10th of December 1908 the plamtiffs sent to Lakhamsoy o
cheque for the November rent and wrote that as the godown
had now been burnt their agreement ceased until 1t should have
been thoroughly repaired and made fit for the storage of goods

Lakhamsey rephed on the 11th December that plamtifls
would have to pay the rent of the godown as sugar bags and
other Aufekia were stall lying therein and that until the godown
was cleared and possession given to Lakhamsey the plamntifis were
responsible for 1t

Theso lctters aro with plete 1z on the

part of tho writers of the provisions of scction 108 (¢} of the
Transfer of Property Act under which the plaintifts had the
option of electing to treat the lease as void  The letter of the
10th of December rather indicates that the plamtiffs wished to
have the godown 1eparred by Lakhamsey for their benefit and
that rent should be suspended during the repairs

Py

At any rate owing to the conduct of the defendant and Ius
pssignecs 1n not vacating the godown the plamtiffs were unable
to let Liakhamsey into possession and accordingly paid rent for
the month of December

On the 16th January 1909 Lakhamsey recommenced the cor
respondence by threateming to charge Rs 2,000 from the 1 ¢
February 1f tho possession was not given on the 8lst January
1 consequence of the plantiffs holding over,

Hooszrv

v
BavELd Co
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The plantuffs then resorted to sohesfors ond on the 20th
January wrote that the godown having been destroyed by fire,
on the 5th of December 1008, they exeraised therr option to ter
ounate the lease and demed Liabiliby for rent after the Isb of
January

On the same date the landleid Lakhamsey replied that the
plamtiffs could not exercise therr optiwn to termmate tho leass
upfil they put him into possesston of the godown To this
posttion Lakhawsey adhered, and in this position the plmnhils
appear to bave acquiesced until Lakhamsey way, owing to the
removal of the sugar stored by the defendant, able to take
possession of the godown

The posnition taken up by Lokhamsey was, m our judgment,
perfectly correet, and was m accordance with the provisions of
seetion 108 () of the Transfer of Property Act If the aveuds
ance of the lease under sechion 108 (¢) was eftectual without
surrender of vacant possession, the plantiffs by failing to gne
vacant possesston were holding over after the terminabion of
their lease and were hable for rent under an imphed monthly
tenancy on the same terms as before If the avoidance was
1neffectual the lease continued until put an end to by mutual
consent

The defendant’s position from the time of the fire was that
he abandoned his sugar fo his msurers who sold it to Gulam
Mghamad Azam Tho defendant did not make any arrange-
ment to empty the godown on abandoning to the snsurers but
says he gave nohice to the plamiiffs immediately the fire took
place that he averded s lease This story was, we thuk
riphtly, disbebeved by the learned Judge Gulam Mabamad,
tho purchaser of the sugar, utilized the godown as a place m
which 1o put the sugar mto different bags  Ushil tlus was done
the sugar was not removed The godown was vacated finally
on or about the 16th of February

The defendant on the 9th of January 1909 gavo wrilen
notice to the plawtiffy that ho had exercised hns option o ter
minate the tenaney  The plamtiffs rephed that as the godown
was full of Ius salvage 1t was in Ius occupation and he wes
thereforo liable for rent
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In our judgment this contention was correct The abandon 1910
ment to the insurers by the defendant was effected for s Swrcx Han
benefit and, n the absence of evidence that the insurers and n°?"’
their vendee Gulamn Mahamad Lept the sugar in the godown m Bevzs & Co
spite of protests by the defendant, we think that as between the
plantiffs and defendant, the latter must be taken fo have been
m occupation, either under his onginal tenancy or under a
similar one resulting from bis holding over

In our judgment the respective tenaucies of the plamtiffs and
the defendant terminated upon Lakhamsey entering nto posses-
sion on the 1G6th of February by the consent of all parties
wnterested The defendant 13, therefore, linble for the rent to
plantifis up to that date

We accordingly affirm the decreo of the lower Court and
dismiss the appeal with costs

Attorneys for the appellant Messrs Phalurdas and Co

Attorneys for the respondents Messts Pestonss, Rustomgs and
Colak

Decree affirmed
L ¥l K

ORIGINAL CIVIL

Defore Mr Justice Robertson
BHAISHANKER AMBASHANEED, Pramnerrr ¢ MULJD ASHATAM 1910
AND OTIOEDS, DEFENDaNTS * September 10

Practice—Secunly for costs—Infunt plasntyff—Ciesl Procedure Cods
(det 7 of 1905), Schedule T Order X YT rule 1

Tt 1s not desirable to run any nisk of stoppang a suit filed on belalf of an
fnfant which may be a proper swit to bring merely becanse of some nability
on the part of the next friend to give se~unty for costs

ProceEDINGs tn Chambers
Tho plamntif was a minor, and sued by his next friend (infer
al1a) for an injunction restraming the defendants from per-

® Swit ha 401 021010
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formang the marnage of one Bai Man to the fourth defendant, and
for o declaration that the sard Bar Man: was law fully betrothed
to the plamtff hmself The first defendant took ont this
summons calling upon the plamtiff's next friend to show cause
why he should not give security for costs The summons was
argued before Mr Justice Robertson

Desas gppeared for the plambiff to show cause

Setalwad nppeared for tho defendants m support of the
summons

RopEPTSON, J 1~~Tlis 15 & swnmons whereby the next friend
of the plombiff 15 called upon to show ciuse why he should not
be made to deposit i Court such sum a3 the Honourable Judge
may deem sufficient as securty for the first defendant’s costs of
this st

It appears that the nest friend ond the plambiff are both
residents outside the jurisdiction of the Court and do not oun
immoveable property 1n British India, and under those creun
stances, 1t 19 urged, the next friend ought to be directed to gne
seeurity for costs

The decision 1n Bombay, which has the most bearing upon thi
pownt, 13 the case of Bas Pereda: v Dewye Meghys™ It appears
from that case that b was Imd down that except 1n esceptional
cases nesther an anfant female plaintiff nor her next friend ought
to be regmred to give secumty for costs In s judgmend
Sir Charles Farran says ab page 102 IF, then, the next friend
of an fant plapiff and not the infant plaintif bimself or herself
13 and has always been hable for the costs of the swt, a provision
hat o woman shall not be impuisoried for dedt gives rise fo 16
wnference that the Legislature intended in any way to cbange
the practice ag to a female infant plantiff gning secunty for
costs Vve thmk, therefore, that exceptin cxcephopal cases
the old prachice ought shill to be observed The Advoeate
General urges that thus ruling will permit of mproper suts
bemg filed as neab frrends of female infant plantiffs  The
same argument, 1f of weight, apphes with equal cogency to the

{12 (169%) 23 Bom. 100
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next friends of malo infant plamtiffs  The answer to this appears
to us to bo that the Courts can be moved to stay a smt impro

perly brougnt on behalf of an infant and to remove an improper
next friend of an infant and to substitute a proper person n
us place”

The Dnglsh practice 1s lud down in the case of Iind v
Whstmore® referred to by Sir Charles Farran in tho case of
Bas Porebar v Devpr Meghys®  That case was of a married
woman, where she was actually smng in formd pauperes, and
also deals with the case where sho sues by o next friend
Vice Chancellor Sic W Page Wood says at pages 431 and 462

¢ The winch make a diff between the ease of a fume
coverto and an mfant are not only that a feme coverte selects her own next
friend but alao that this Court 1s always anxious that cases i which infants are
concerned shorld be bronght £3 1ts notioe, anl 1t hax a Jurisdiction over emits by
nfants, which 1t has not 11 the case of stuts by married women, to stay snch
smits 1 not for thoinlant s b nofit and can for that purpose avail stself of any
impropriety oa the pirt of the naxt fuiend in bunging the smt  Batit:s not
80 1n the cso of a married woman  Ier suib must go on  Lowever impo siblo
1t may be for the defundant to have any remady for costs, 1n caso they should
Ve ordered to bs puid to him

Cases will be found collected in the Annual Practice for 1909,
Vol I, page 183, where 1t 13 said with 1egard to next friends
S.curity for costs  He (the next friend) 1s not obliged to gne
security for costs, although Le may bo impecumous and a
strangor bub 1f he appeals and 13 1solvent he may have to give
seeurity ¥
The practice thercfore scems to be that in the case of an
nfant 1t 18 not destrable to run any nsh of stopping the swit
filed on behalf of an 1nfant, which may Le a propec suit to brng,
merely because of some mability on the part of the next friend
to givo secunity for costs, aud the Courts lLave apparently
considered that the interests of other parties to the smt are
sufliciently protected by the poncr they heve i o proper case
of moving the Court either to stay the smt as not being for the
Lunefit of the wnfant, or, 1f thero 1s a just cansa other than the
porerty of the nest friend, to have him removed

V%0 2Ky ¥ J 48 €7 1579 23 Bom 100
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Therefore, 16 seems to me that I should bo departing from the
prinaples and practice both of tis Court and of Courts m
England, of T were to make any order direching security to be
given 1n this ¢ase

Summons will, therefore, be discharged

Costs eosts 1n the cause

Attorneys for the plambff Messrs  Kldunderao, Lavd and
Afehta

Attorneys for the defendants Messrs Hiralal and Co

h Ml K

QRIGINAL CIVIL,

Before 8ir Basl Seott, Bt, Ohief Jutwe, and My Jusprce Robertson

MANJIL KARIMBHAT APrervast axp Szcovp DEFENDAND, ¢
HOOQRBAI, Resrovppvr AdD Prasrirr %

il Procedure Code (dct XIV of 1882) sectson 317, (dcl Fof 1908), section
66—Court 2ale 1n Certyfied purch -Morlgaaue of
certifiedd purchases— Protectian—Dactre of construttive notice—Trantfir
of Property Act (IV of 1582), sectsons 3 and 41
The mortgages of the cortified purchaser at a Court sals 53 entitied fo vely

wpon the title of bis mortgagor meluding such 1mmunity from st as the law

provides 1 support of tho statutory title  Section 66 of tho Cret Procedure

Code (Act V of 1908y —which may b2 called 1 2: for the purpose of asusting

n the construction of section 817 of the Cwval Procedure Cole (Act \IV of

1882)~ supports this concluvon

Han Gorind v Ramelandra(l), followed,

The doctrina of constructive notees applies 1n two cases first, where thoparty
ebarged had artusl notice that the property mn disputo was charged menmbered
or 1n some way sffected, 1n whick case he 1 deemed to have notreo of the focts
and 1straments to a knonledge of which ko would have been led by an saqulry
after the eharge or mcumbrance of which he actually hpew, ond secondiyy
whero the Court has been #atisfied from tho evidence befors it that the party
charged had desiguedly abstamed from inguirng for the very purpore of
avoiding notice

 AppeslDo 210f 3930 Emt Do €67 o190
&) (1600} 31 Bow 01
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This does not conflict in any way with the statufory defimtion of notice m
eeotson 3 of the Transfer of Property Act (IV of 1882)

A purchaser of property 13 under nolegnl obligation to investigate lia vendor s
tile  But 1n dealing with real property as in cther mattors of business regard
18 had to the usual course of busimess and & purchaser who wilfully departs
from1tn order to avoid acquirteg & hnowledge of his vendor s title Is mot
allowed to dernve any advantage from his wilful 1gnorance of defects which
would have come to his knowledge 1f he had transacted his business in the
ordinary way This 18 what 15 meant by reasonable caro 1n section 41 of the
Transfer of Propesty Act (IV of 1832)

Ocospation of property which has not como to the knowled e of the party
charged 18 not constructive notece of any mterest 1n the property

Tis smt wag filed by the plamtiff Hoorbay, pray ing (infer alia)
for a declaration that she was absolutely entitled toa certan
house purchased at a Court sale by the first defendant,—who, tho
plaintaff alleged was a deram: purchaser for her—nnd mortgaged
by him to the second defendant

Beaman, ¥, before whom the suit eame up for tral, decrded an
the plamiali’s favour  The sccond defendant appealed

The facts of the case and the arguments are fully set out 1n the
judgment of the Appeal Coury

Desar, with Hanga, appearcd for the appellant

Bakadurys, with Jurnak, appeared for the respondent

Scort, C J —The pluntiff’ alleged that she was one of the
beneficiaries under a trust deed whereby her mother Tatmalas,
widow of Hay Tar Mahomed Sajan, settled upon ler son and
daughter snfer alsn a house in humbehar Street

That in smt No 84 of 1833, to wlich the pluntitf and the
herr of her sister Jumbabar were parties 1t was by o con ent
decree declared that the plamntiff and Jumbabar or her cluldren
were to take the trust premmses 1n equal shares

That upon applications for exccution made by <ome of the
parties to the swt a warrant for sale of the nht, title and
mterest of Fatmabar 1 the house was 1ssued on the 15th of

July 1901 and that at the suggestion of the defendant 1, who

was her confidential adviser, the plamtiff supphed him with

funds wherewith he purchased the hou ¢ at a Court ale Leld
B713—3
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under the smd warrant on the ISth of October 1901 for
Rs 9800 That she advanced divers sums of money to the
first defendant for payment of workmen and the purchase of
material 1n connection with the repairs to the house but that
the first defendant had not accounted for such advances That
tho first defendant set up falsely a mortgage of the house to
the second defendant with her approval and she claimed that
apy such tran.action wasvoid end that the second defendant
must be taken to have had notice of her interest 1n the house
1n view of her having been throughout 1n possession thereof

She prayed for o declaration that she was absolutely enttled
to the house free of all incumbrances and for transfer of the
same to her and delnery of documents of title

The first defendant in his wntten statement s'ated that he
agreed to buy the house for the plamtiff m his name and
undertook to supervise the work of putting the same in
thorough repaur if the plamtiff would give him a half share m
the net profits on resale after payment to her of all the moneys
expended 1n purchase and repair of the properties with interest
at 9 per cent per annum, and that the plamiiff accepted s
proposals and pud to hum Rs 9,6€0 for the purchase of the
property of which the unused balance of Rs 800 together with
other advances made by the plantiff aggregating Rs 1,400 were
spent 1n repairs, that o more moneys were required to put
up an additional story and carry ou* cxtensive alterations the
dofendant ashed plamtiff to put lum 1n funds but bemng unable
to do so she requested him to ruse the further sums required
by mortgaging the property The defendant thercupon mort
goged the property to the second defendant and the title deeds
(which consisted of the deeree 1n swit No 61 of 1899 and the eerby
ficates of sale) which were handed over by the plamntiff when
the property was mortgaged to the .econd defendant

The second defendant pleaded that he was a lond fide pur
chaser for value without notice

In view of the sweeping condemnation of the first defendant
contoaned 1n the yudgment of the lower Court 1n discussing one
of the questions 1n 1ssue m this appeal, 1t 13 desirable to set out
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m detail the somewhat peculiar course which the trial of this
suit has taken

It was called on for hearing on the 5th of Blarch 1905 when
by consent of all parties the hearng was adjourned and by
consent of the plaintiff and the first defendant 1t was referred
to 1 Sperial Commissioner to take (1) an nccount of the money
dealings between the pluntiff nd the first defendant n con
nection with the purchase and repairs of the premises mention
edin the plamt and (2) an account of the moneys expended
by the first defendant for repairs and alterations made upon
and to the plamntiff’s premises mentioned 1n the plant

On the 26th Aprl 1906 dunng the pendency of the reference
to the Commissioner the first defendant died and s widow
Asibar was placed on the record m his place On the loth of
May 1207 the Special Commissioner made s report which was
the subject of cxceptions by the parties resulting in o remand
to the Commussioner by the Court on the 19th August 1907

On the 5th of December the Comnssioner made ns report
on the 1emand

This agun was the subject of eseeptions which resulted n
a judgment by the Court on the 7th I''bruary 1908 wherein the
conclusion was arrived ab that Re 11,200 had been received by
the first defendant fiom the plantif and that Rs 3,800 in adds
tion was proved to have Leen spent by lum on the house, the
Court held, however that it had not been proved that this fur-
ther sum had been spent by the first defendnt out of lns own
pocl et and that the plamtift had fuled to prove that she had
supplied 1t

An appeal fiom this jud ment was dismissed on the 18th
December 1908

On the 1°th of March 1910 the wit was heard as agamst the
sccond defindant  Asibu the widow of the first defendant
lad died and the plamntil not having plicc anyone else on
the record to represent the firsy defunlant the smit abated as
against hum and s e tate
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The questions raised were—

(1) Whether the suit could be maintained against the second
defendant having regard to the fact that 1t had abated agamst
the first defendant ?

(2) Whether the smt was mamtaingble 1 view of the provi
stons of section 66 of the Civil Procedure Code of 1908 or the
simlar scebion 317 m the Code of 18822

(3) Whether the second defendant was not a Bond Jide pur
chaser for value without notice to the extent of s advances and
nterest thereon ?

(4) Whether 1f the moneys advanced on mortgage by the
second defendant had been spent mn 1epairning the property the
mortgage was not binding on the plamtiff’s mterest ?

The learned Judge 1n the lower Court decided nll these ques
tions agawst the second defendant and passed a decree declaring
the plantiff absolutely entitled to the house and ordenng the
second defendant to transfer 1t to the plamtif’s name and to
hand over all documents of title relating to the house exeept
his morigage deed, the Court further declared that the first
defendent was only a benamsdar of the plamtiff

The first of these questions, which 13 based upon the abate
ment of the suit as against the first defendant, raises a pomb of
difficulty which 13 not disposed of by reference to the deersion
1 Padgaya v Dajs®, cited by the appellant, a decision the
correctness of which has been challenged n the Madras High
Court sce Muthu Piyra Raghunatha Ramackandra v Fendala
challam Chettsy®  We think 1t unnecessary to decide the pomnt
for 1 our Judgment this sutt 15 not maintamable m view of the
provisions of seetion 317 of the Cnil Procedure Code of 1882
nnd the second defendants plea of dond fite purchase for valuo
without notice 15 8150 & good defence to the swb

As 1reguvds the technical defenco we adopt the reasomng of
the learned Judges wn Hart Gornd v Ramchandra®™ and we
ato unable to accept the view of the lower Court thata morte

) (180v) 20 Bom 549 ©) {1896) 20 Mad 3w
@ (10€6) 81 Bam 61
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gagee of the certified purchaser does nob to the extent of Ius
mortgage mterest stand in his mortgagor'sshoes  The mortgageo
s entitled to rely upon the title of lns mortgagor meluding such im-
munity from smé as the law provides in support of the statutory
title  Section 66 of the Civil Procedure Code of 1908, which may
be called 1n md for the purpose of assisting 1n the construction of
sectron 317 (see Swift v Jewsbury™ and Morgan v London General
Omntbus Co ®) contains, wo think, a lemslative recogmtion of the
coriectness of the view taken 1n Hars Govind v Ramchandra®
and supports the conclusion that o mortgagee claiming under a
Court sale purchaser enjoys the same immunity from sumt as
his mortgagor  In view however of the decision of the Judicial
Commuttee in Mussumat Bukuns Rowur v Lallz Bukooree Lall
1t 18 not clear what value would attach to the title created
by the certified purchaser 1o & swit brought by s mortgagee
agamst the purchasers secret principal 1n possession  And as
the question of the binding nature of the second defendants
mortgage has been defimtely raised and dered by the lower
Court we think 1t desirable to decide the question 1n this nppeal

In support of his plea that he 1s a purchaser for value withe
out notice, the sccond defendant hos disposed that when he
made advances on the mortgage of the house :mn May 1902 he
believed 1t to be the property of the first defendant and that
ho had no reason to believe that the plantiff had anything to
do with it He went to sec the property before advancing the
monoy and he saw that most of the house had been pulled
down, the roof of the rear portion and the walls standing but
the whole of the front being razed to the ground

It1s, how ever alleged and 1t has been found by thelearned Judge
that he had constructive notice of the plaintiff’s interest first be
causo he failed to make any enquires s to the title to the property ,
aud, secondly, because the plamntiff was 10 actual occupation

Now, tho doctrino of constructivo mnotice, as was shonn by
Wigram, V C, in the leading casc of Jones v SmifA®, applies

W(sTHL.T 9Q B 30latp St ©) (19) 81 Bom 6L
™ (1859 1°Q B D 201at pp 205 N7 41(15%) 1 Moo L A 4%
® (1841) 3 Hare 43
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m two cases, first where the party charged had actual notice
that the property in dispute was charged, incumbered or 1n
some way affected, 1n which case he 15 deemed to have notice
of the facts and rnstruments to a knowledgo of which he would
have been led by an inquiry after the charge or weumbrance of
which he actually 1 new, and, secondly, cases 1 which the Court
has been satisfied from the evidence before 1t that the party
charged had designedly abstained from inguiring tor the very
purpose of avoiding notice  Thi= judgment 1s referred to with
approval by the Judiciel Committee o Barnkert v Green
shields® and 15 accepted by the authors of Darts Vendors and
Puichosers as corrietly stating the effect of the authorities
subject to certain quabfications not material m this case It
does not appear to us to conflict 1 any way with the statutory
defimtion of notice in section 3 of the Transfer of Property Act

Tn scction 41 of that Act, which has been treated by the learned
Judge as applicable to the case, tho word ‘notice 13 not used, so
the statutory detimition of that term need not be further disenssed
We tlunk that the following remarks of Lindley, L J, 1n Barley
v Barnes®” mdicato what 1s meant by ‘reasonable eare’1n the

“ A purchaser of property 15 under no legal obligation

sectton
But i dealing with real

to 1nvestigate his vendors hitle
property, as in other matters of business, 1egard 1s had to the usual
comse of business , and a purchaser who wilfully departs from 1t
m order to asord acquirtng a ! nowledge of ks vender's title 1s
not allowed to dermve any advautage from his wilful ignorance
of defects which would bave come to his 1 nowledge 1f he had
transacted his business 1 the ordinary way >’

The learned Judge apparently considered that the sccond
defendant must be deemed to have notiee of the plantifs
nterest by reason of the mere fact of her Iiving 1n a room 1n
that part of the house which was not pulled down at the dale
of the cather mortgage to the second defendant m 3ay 1907
quite 1rrespectis e of the question whether the sceond defendant
had hnowledge that she was lung there  An exammnation of
the authorities, howeer, wall not show that occupation which

Q) (18,3)9Moo P C 18atp 38 ™) [194) 1 Ch 2ontp 3o
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has not come to the hnowledge of the party charged 1s construe-
tive notice of any interest in the property, for example, 1n the
cates of Taylor v Stebber/® Damte s v Darsaon®, Allen +
Anthony®, the knowledge of tho party charged of the fact of
tenaney or occupation was beyond dispute  In the present case
the eviaence of the plantiff and her witnesses does not bring
home to the second defendant any Lnowledge of the plantifi’s
occupation  The plantiff was stuietly cross examned as to the
question of her occupation and she admitted that hefore the
Special Commussioner she might have sad that she never resided
1n the house before 1t was purchased by her  Sho said that she
Irved 1n the house while the repairs were gomng on moving
from floor to floor  Her witness, the Mistri engaged by the first
defendant to execute the repairs, says that except o floor and a
half the whole house was pulled down when he wa engaged
and that the whole building except a floor and a half was rebult,
and that when the woil. began the plamntiff was living on the
roof mn a loft or garret The plamtiff says that although the
house 1s mow a seven storsed house, there were no tenants
duning the repairs, that prior to the date of her purchase she
had usually hived 1 the next house wlich she owned, and she
admuts that o side wall had been pulled down and that a clowk
i the muddle was constructed during the operations The
Mistes sty s that the repairs were carried out under the super
vision of the first defendant, but the platntitf was continually on
the premises  breahing her head at the worl men all the tume
It 15 not alleged that the second defendant was ever informed
by anyone that the plaintiff was Ining on the premises and 1t
cannot be assumed against Ius denral that has arspection of the
house 1n 1ts dilaprdated condition di elo «d to him the strange
and chanming oceupation alleged by the plantiff during the
proguess of the 1eparrs
The learned Judge further appears to have been «f the opinion
that the second defundant wilfully abstamned from mquirs nto
facts wlich would have disclo ed the plamtifis title wnd s
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therefore ﬂﬁ‘ected with constructive notice  The evidence, how
ever, does not supporb ; this conelusion It 1s not disputed that

fhe second defyndant submitted the d ts of title produced
by.his vendor to his Solicitors for therr opwmion as to the ftle
distlosed = Those d t ted of the t decree n

the smt relating to the interests of the beneficaries under
Fabmabar’s trust deed and the certificate of sale granted by the
Court to the first defendant upon his purchase i October
1301 The Solicitors pronounced the fitle of the honse to be
defective because in therr opimon 1t was possiblo that other
members of the fanuly of Fatmabai, who were not parties to
the consent decree, might be interested 1n the property nnd sub
sequently put m a claim to 1, and because the title deeds of
the house prior to the dale of the consent decree were nob
forthcoming, but they never suggested that those clonming
mterests under Fatmabar were not bound by the consent decree
and the certificate of sale The plamtiff was ono of those
persons so far as was disclosed by the d ts produced b

the vendor The action of second defendant in tuLmrr the
mottgage after recerving the opmion of his Solieitors merely
shows that he was willing to tahe the possible rish ndicated
and was prepared, as many persons i this country are prepared
and as the Legislature appsrently ntended they should be, to

aceept tho title disclosed by the certificate of sale In our
thing in the nvestigation of titlo which

" i

opiion there was

led to s susp that the plantiff was beneficrally
1n the property nor does 1t appear that an esamination of the
bills presented by the A t Department of the Mum-

cipality would have disclosed anything beyond the fact that
they were made out in the name of the platiff and her co
trustee Sidich Jahera ag trustees under Fatmabar’s trust deed
at o date prior to the purchase by the first defendant

The learned Judge further says that noting the relations
which ewssted for a time between the first defendant and the
second defendant, the conduct of tho second defendant an regard
to this matter of doubtful title would seem to suggest that
Le and tho first defendant had come to sn understanding upon
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the matter and that the first defenda; ’hfnlfgf__ng@l”hlm tol L
advance lus money upon a pretty clear col ‘lpr‘ls S OR0E-3F
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the truth of the matter was  The learned Judghgleo ;qﬁtes that~ Rhuumnsr
Le has very little doubt from the facts stated by mhphm{ﬁﬁﬂl 1fconnar
her evadence that the first defendant was a rogue W6 had
deltberately planned to nnpose upon her and desporl her of ull
her property

Now, having regard to the fact that the second defendant
was advaneing Rs 1,500 upon the mortgage of May 1902 ata
not exorntant rate of interest, 1t 15 difficult to sco what he
could hope to grin by paying this sum to & person whom e
believed to have no interest 1n the property offured as secunty
The plamt:ff’s counsel was unable to suggest any reason for
disbelieving that the sceond defendant had advanced his money
m good faith nor does the learned Judge indieate what 1n Ins
opinton the second defendant was to gain by the transaction as
1t presented itself to the loner Court  The fact that, owing to
the second defendant bemg dissatisfied with the secunty of the
house 1 1ts dilapidated condition, the first defendant added as
security for the mortgige of May 1902 a small property of
lis own 13 quite consistent with lus case that he was nterested
1n the repairing of the plaintiff’s house as she had agreed to gno
Ium a share of the ultimate sale proceeds If this case 13 not
tine 1t 13 chflicult to sce why the first defendant should lave
worl ed for the plamntiff without any immediate remuneration

Morcorver we ar. unable to agree with the strictures pa sed
Ly the learned Judge upon the first defendant It 1s to be ob-
senved that so far as defimte conclusions were arrised at by the
Court i the proceedings to which we have referred on the very
voluminous evidence recorded by the Commissioner, the state
ments made by the fist defendant 1n lus wntten tatement as
to tho moncys recenned by lum from the plantiff were almost
entirely substantiated , and the result arnved at, notwithstand-
mg the disadvantage that the Court was under owing to the
death of thoe first defundant and nct having his evidence to
shiow what money tad bewn spent upon the repairs and from
whence 1t had been recenved, was tiat over and above the

3 "13—1
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110 adsances proved by the plawntiff to bave been wade fo the first
K‘;x!';;l“ defendant & sum of not e s than Rs 3 800 had been expended
o by him upon the property although the Court was not able to
0012 AT

say that he had spent 1t ouf of Jus oun pochet  This conclusian
to s»y the least of it does nob render 1t prume fu 1¢ nnprobable
that the money advanced by the sccond defendant was expended
by the first defendant, as he alliged agawst us intcrest 1a s
written stateaent upon the repares of the house mn question

Tor thuse teasnns, we veof opinion that the second defundant
advanced }1s woney upon the mortgage of the houss m
good faith and without notice that the plawatiff hed onv rater
est 1k, and thas lus present mortage of the fth Aprl 1903 13
binding upon the p operty m thy hands of the plantiff, and we
reser ¢ the deciee of the Jower Court and dismiss the smt with
costs thronghout npon tle plambff as btneen her and the
second defendant

Solicitors for the appellant Mes v« Mancheishak and Narmada«
shanler

Soliertors fox the respondent  Messra MNeléa and Dadachan

Dieree reversed
b oMel b

ORDINARY ORIGINAL

Before Mr Justiec Robestson
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Mocimler 11 ESSA avp oritne DIFrapanas®
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indebted 10 alarge sum to Messts Thakurdasand Co for costs, fur
which thelatter claimed o lien on the papers 1n thar possession
Tor some time, however, they allowed the new attorneys to take
snspection, but, eventually, finding 1t 1mpossible otherwise to
secure their costs, withleld 1nspection
Ahmed therefore, took out a summons agaimst Meesre Thahur
das and Co to show causc why they should not produce the
above documents
Juunak for the respondents showed cause —Section 171 of
the Contract Act gives an absolute Jien If this section does
not apply, there 15 & lien 1n English law and such lien meludes
the right of withholding inspection Re Brggs and Roche®
If the client has discharged the attorney, the latter has
even the nght to embarrass the chent m pendmg hb
gaton  Zord v Wormlewghton™  Heve the chent discharged the
attorneys  The fact that the applicant gave the warrant while
Messrs Thakurdasand Co were actually his attorneys on the record
and the wording of the Court’s ordor of diseharge, making the pay~
ment of taxed costs a condition precedent, pomnt to a dischargo
by the client not by the attorney The correspondence shows
the same In any event no discharge by the attorney ean o
alleged save 1n Suit No 517 of 1908 Thus, at the most the only
Jien lost 18 that for costs of Smt No 517of 1908 The respond
ents have still o lien on all the papers in all the swts for costs of
Stts No 423 of 1907 and No 640 of 1208, and for costs of Shaihh
Fssp Turther, the applicant has no mght to mspection of
Lssa’s papers, which came into the respondents’ hands beforo
tho appheant was ther chent ot all Lssa’s estate still
owes costs
Bakadurys for the applicant —The applicant did not dischargd
the respondents they compelled im to change Iis attorneys
Numerous cases show that a Solicitor who refuses to continue
to act save on payment of lus costs discharges lumself
Hestop v Metealfe™, Robans v Goldsnghan, Wilsow
T mmett®  Atul Chunder Mookeryec v Sosks Bhushan Mullick®,
O 1897 31 8} J 277 ) (187 L. T" 13 kq 410
9 (182" Jae £30 (%) (1834)19 Bear 233
O (1630 3 My & Cr 133 @ (1001) 29 Cal €3
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Basan'a Kumar Me'fer v Kuswn Kumar Ihtian®  Bab
cven 1f the clhienb has discharged tho attorney, tle latter
cannot embarrass the conduct of swits 1in which parties other
than bis client are nterested, ¢ g, 1n admimstration preceed
mgs  See Boughton \  Doughton® It mahes no differenco
who 15 entitled to the conduct of the smt DBoden v IHensly®™,
In se Hawl/es®W  The rnight of an attorney to refuse production
altogether 15 confined to cases where he 13 arbutranly discharged
by the client without provision for costs, and the suit concerns
the chents’ mterests alone  Sec Cordery (3rd Tid ) p 371

Roverr oV, J —In this case the appheant Ahmed bin Dssa
Lhalifa has talen out o summons 1in Smt No 423 of 1907 aganst
the firm of Messrs Thakurdas and Co caling upon them
to show cause why they should not forthwith gne a full free
and complete 1nspection of certaan papers and  documents
relevant to that smt in the respondents’ possession and why the
applicant should not be allowed to tahe full and complete copres
of the said documents He has taken out a similar summons
agamnst Messrs Thalurdas and Co 1 Smt No 517 of 1008

The applicant alleges that after the death of s father
Essa bin Kholifa, Messrs Thakurdas and Co, who had been
lus father’s Solicitors, continued to act as the Solicitors of
himself and s two brothers m the litigation that way then
pending between Ius father and one T'atmabiby, and they also
ncted as Soheitors of lumself and his brothers in certmn other
actions, which were filed after the death of his fa her

Some fime 1 November 1909 the applicant became on bad
terms with Tus Lrother and nephew and it became smpossible
for Messrs Thahurdas and Co to continue to act for all
the three

In Smt No 517 (which was originally filed by the applicant’s
Liother Mahomed for the admimstration of the cstate of Lasa
ln Khalifa) on tho death of Mahomed lus son Jassen was mado
plaintaff as Ins fathers representatine In Swmt No 423 Jascen

® A0 4C W N "o G} {189 11 €1 201
@ (1883) 23 C. D 180 @ 1%08] 2 Che 2,
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was stenlarly substituted as o party 1 the place of Ius dec ased
£1ther

The question that arises m the summons 1s whether 1 the e
cumstances that bave happened Messrs Thahurdas and Co
are entitled to refuse the mspection ashed for on the ground that
they are entitled to exercise their hen to its full extent even
though such exereise should embarrass the applieant ;o the eon
duct and defence of these vavious suts  The authorities appew
to show that the mght to be exercised by a Solieator clum ng
a hen lmgely depends upon the enmcumstances under which ho
has ceased to act for lus client The test suggested 1 the
text books and authorities 13 whether or not the Soheitor has
discharged bunself or whether he has been discharged by the
clicnt, 10 other words the question 1s whether the Solicttor has
ceased to act for s client owing to unjustifiable action of lus
own or whether he has so ceased owing to the action of the
clhent

Both the parties have based theiwr case on the result of the
correspondence between them, and the letter by which the
cotresnondence begins 15 that of the 16th November 1907
addressed by Messrs Thakurdas andCo to the apphcant and lns
brother and nephew and headed as of the Swt No 517 of 1903
which runs as follows —

We bave tecoived instiuctions from you Mr Ahmed to proceed with the
suit whereas you Mr Yusuif and Mr Jassen do not desire the ems to goon
the manver proposed by Mr Ahmed

These conflicting rstructions are avjurious to our cau e and we are ab 1 lo<s
what te do

Yon Mr Abmed mwust semember that the smi bas been on tho pestponcd
List for o long time and may soon e placed on the prespective board

We must thereforo arsange to get the suit postponcd unle s 16 s settled
a% there s hardly time fer tran latiors of decuments and prepanng ma'enials
for tnal

Wo must aleo know definstely whetber you Mr Ahmed nush fo renew your
af Plication for commiesion

If you Mr Ahmod decide to go an with the sut, ples.e yo» fhat you

Mr Alimed will alone Lave fo pny us our costs of the st and be lLatle for any
conts decreed by the Comt, ae Mr Yo off and Mr Jarscn have given us netict
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thet they will not be bable fou the futwie costs of this suit, and fhat the
artangement to shara eosts and exp nses has beon put an end to

Under the eir nmstave s you Me Ahwed will pers send us o Jobler agroe-
g to bem the eo ts of the suit from thes datr yomself

Yon Mr Yusuff and Mr Jassea v 1aho pl a3 saform us preo sely what yon
wont vs to do lom camnot siudly t N us that you do not desite {o goon
with thesmt  3ou nuust ¢ 1 us wuat whtede you wish to sdopt and arrange
for your dusires bew,, carried out

Thus 1t woald appear that the applicant was expre sly ashed
to state whether he wished to procecd 1 Sub No 517 of 2098
and he was ealled upon to note that 1f he did deswee VMessts Tha
burdas and Co to continue to ach for hium i that smt he
would be Lable for any eosts that sught b imcuried  ihero
15 no demand tor any pavment on account of costs  From the
cortuspondence annesed to the afhdavats, it appears that the
apphicant sent no reply to that letter, and the nest letter an
nexed to the affidavits 15 agun one Nnom Mussrs Thakurdss and
Co to the spplicant which 13 wittten by them on behalf of
Mesors Yuouff and Jassen  Agam Mewsts Thaburdas end Co
pownt out to the epplicant Pow oxtremely awhward ther
position bad become and ask the appheant to arrange with
Messrs Yusuff and Jaseen that they should be repiesented by
diffirent Soherors  Agan no ruply seems to have been sent by
the applicant to this lctter, and accotdingly on the 18th January,
Messis Thal urdas and Co wnte o the npplcant to say
that wnder the eucumstaness they propose to act for Messrs
Jassen and Yusaff  In consudinng whether thus correspondence
shons that Mcssts Thahurdas and Co so far as that smt
v as conecancd were disehargud by the applicant 1t 13 necessary
to bear i mund that the pluntif m that smt onginally was
Mahomed, and that the apphieant was o defundant whe siked
with the pluntft but thy attorneys Messrs Thakundas and
Lo would neees arsls be primandy Sohatovs of the plamt
1ff who had comunt ol to tham the conduct of the st on lns
Lehalf Xt appears to me under those circumstances that
Messes Tholurdas and Co  had done all that they esnld
posabls be expeeted to do under the erreumstaneis 1 eathing
ihe appheant’s attention a the first place {o the fact that of he
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wished to contmue the smb he would be from that date the
party lable to pay Messrs Thakurdas and Co ther costs,
and 1n the second lotter, to which I have referred of the
11th January ashing the applicant to ariange with his brother
and nephew, so that they could be represented by different
Sohieitors  After the receipt of the letter of the 18th of January,
the appheant wrote a letter through s Solitors on the
20th January, 1n which he says that he notes what 15 stated
the letter of the 18th 1astant, namely, that 1t would be necessary
for Inm to appear by other attorneys than those acting for Jassen
and Yusuff, and asks what are the encumstances which requre
the parties to appear by different Solistors and why Messrs
Thakurdas and Co have elected to act for Jassen and
Yusuff  Having regard to the fact that this letter was written
more than two months after the 1eceipt by the applieant of
Wessrs Thakurdas and Co’s letter of the 16th of November and
to paragraph 8 of the apphcant’s affidavit filed en tins sum

mons, I cannot regard this letter as being altogether dond fide

The para runs —

8 From November 1009 certa:n disputes and differences arose between meon
tho ono h2ad and Jassun and Tusaff the plaratuf snd the second defindant cn
the other hand when Mes rs Thakurdas and Co sided with the plantiffisand the
second defendant herein and deolined Lo act any further for me this duponent
1n apy of the said smis and matters and procecdings rohting to estate of the
saud dsceas d Lasa bio [hbalifa and upon this I was compelled to change
attorzoys and to go to my present attoracys Me srs Ardeshir Iormusyt Dinshaw
and Co. Copy correspendence on the subjeet 13 hereto annexed and marked
collactitely with the letter A

e was expressly warned that 1t would be neceseary esther to
agree to be lable for tho costs ot the smit if he wished
HMessrs Thalurdas and Co to continue to act for him or that
he should himself appoint other Solieitors, and 1n my opinion he
was not entitled to wat for tno months before ansnenng that
letter and then to suggest that as a matter of fact Messrs
Thal urdas and Co dictharged themselyes as lus Sohcitors

In subscquent corrccpondence a request was made by
the applicant to be nllowed fo take mnspection nnd Messr
Thakordas and Co tooh up & very ressonable fposition
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1010 and to produce documents in s possession over which he has
Asmsrsr & lien an an admsmstration action 15 confined to thoso cases
Apuspere  Where they are tial to the deter tion of those q

Lesk which arise mn the normal admimstration proceedings, when the

Jasseemn  estate 1s bemng actunlly admmstered Boughon v Boughton®,
Mauoxen
In re Capital Fere Insurance dssocratront?)

Aum;n IR
Lsua Smt No 423 of 1907 was filed during the Iife timo of Shakh
Amveo oy D9sa by Awshabibr and Lulsabibi, daughters of Fatmabily
Bass cluzming to be the legitimate daughters of the smid ssa bin

v

Tm\é gl;ms Khalifa by their mother Fatmabib, and for the admmstration
of the estate of Fatmabibi whom they alleged to be the wife
of the said Essa bin Khahfa In that case Messrs Thahurdas
and Co contmued to be the Soheitors of the applicant and
his brothers and subscquently of the applicant and his brother
and nephew after the death of Lssa bin hhalife That smt
15 not referred to 1o the earlicr correspondence On the Slst
January 1910 Messrs Ardeshir, Hormus)i, Dinshaw and Co wrote
to Messrs Thakurdas and Co an urgent letter 1n which they say
that the apphicant had mstructed them to act for him n Smé
No 517 of 1908  To that Messrs Thahurdesand Co roply ash
g whether the applicant intended to change his attorneys also
1 Sutt No 428 of 1907 and 1o Swit No 640 of 1008  In reply
to that Messrs Ardeshrr, Hornusyi, Dinshaw and Co wrote on the
31st January to say that the applicant had mnstructed them to
appear for hun i Swit No 640 of 1908 and on the 4th February
they wrote to say “we beg to inform jou that Mr Ahmed
Lin Shahbh Essa Khalifa has instructed us to represent him
m the above smt™” 2 2 3n Smt No 423 of 1907, and in ol
these three Swmts Nos 517, 610 and 128 the order of the change
of attorneys was obtaned at the instanco and by the new
Solicitors of the apphicant  In this stato of things it scems quite
clear that Messrs Thakurdas and Co hase never refased
to nct as the attorneys of the applieant in Smt No 128 of 1007
and that the change of attorneya wasentirely the applicantsown
act I must, therefore, hold that he discharged Messrs Thahurdas
and Co from their retuner  Fxactly the same dispute arises in

M {1633)23 CL D 160 €7 (1633) 21 Ch D 408-
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that sméas i Smt No 517, namely the legitimacy or illegitimacy
of these two ladies Aishabibi and Lulvabibr It appeurs to me
that under these circumstances, therefore, and having regard to
the English decisions and the junisdiction that the Courts have
everer.ed from tine to time 1o these matteis, that 1b1s open to
me to make such an order 1n these summonses a3 will meet the
Justice of the clauns of the applicant on the one hand and the
night of the Sohiaitor to be paid his costs on the other Ttis
unfortunate that Messts Thakurdas and Co have not taken
neore active steps to have the exact amount of the costa which
they are eatitled to recover from the applicant, speetfically
ascertatned  The only caleulation they con make 18 a rough
caleulation that their costs may come to something hke Rs 25,000
There 1s no clear indication anywhere i the affidavits put in
on therr behalf what exact proportion of this sum would be pay
able by the applicant  In their letter of the 14th March 1910
Messrs Thalurdas and Co ashed Messrs Ardeshir, Hormusyi,
Dinshaw and Co whether their clicot would pay them Rs 5,000
on account of costs and 1n another letter they ash whether he 1s
suilling to give a charge upon his share 1 the estate of his father
That appears to me to be a perfectly reasonable proposal on the
part of Messrs Thohurdas and Co, and I order accord
mgly that on payment by the applicant of the sum of Rs 5,000
and on his charging Ins share in the estate of his father to the
extent of the balance of costs payable by him the summonses
be made absalute, the applicant to pay the costs In defaulé of
this bemng done withm a tortmght from the date of this order,
the summons will be discharged with cost  Affidavits talen
as read

Attorney» for appheant Messrs  Ardesker, Hormuspr, Din
shato and Co

Attorneys for 1espondents  Messrs  Thakurdas and Co

h Mol h
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APPELLATE CIVIL

Before My Justsce Chandararkar and Mr Justice Heaton

Tne SECPETARY or STATE ror INDIA v COUMNCIL (omieivan
DEFERDANT)  ATPELLANT v GAJANAN KRISHNAPAO MAVLAM
KAT son anp meie ofF KRISHNARAO NARSINI (omtarvat
Prynrirr) REspoxDENT *

Cinl Procedure Code (det XIV of 1889) section 424—Swmit for wyunction—
Swit agarnst Secretary of State for Indig—Dotice—Inam—Resumption

The plant2f an Inamdar of o village was called npon by tho Collector to
hand over the management of the villago to Government officialy on the
ground that 1 he events that had happened the snam had becomo resumable
by Governmont Tho plantiff thereupor wWithout giving the notice required
by section 424 of the Civil Procedure Code (Aot XIV of 1882) filed & st
against the Secrotary of State for Indin 1n Council for a deolaration that ho
was entitled to hold the village n snam, and for a permanent injanction

the defendant from g the village —

Held that the smit was bad 1n absence of notico requured by se tion 424 of
the Civil Procedure Code (Act XIV of 1833)

The term “act used 3n scction 434 of the Cival Procedare Codo of 1882
relates only to the public officers not to the Secretary of State

The cxpression  np smb shall be instituted agatnst the Secretary of State in
Councid” 15 wide enough to include smits for every hind, whether for injenction
or otherm ¢

Per Hraroy J—-\Where there 18 o serions 1njury so 1mmanent that it ean
only bo pres ented by an 1mmedinto myunction, & Court will not be debarred
from entertstoing the smit anl issuing the mjunction though the section
requir & previons notrce f 1t 13 oming to the immediate need of the njunchion
{hat the plantilf bas como to tho Court for relief befors giving tho requured
rolico

Tlower v Local Doard of Low Leyton, folloned

ArpiaL from the decision of R hmight, District Judge of
Ahmedabad
Tlus was o it for declaration and injunction

® first Appeal Ne 11a of 1996

mQas7Hsct D3
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In 1841, the East India Company granted to the plamntiffs
father two villages 1n snam, which was conferred on him for three
lives. The grantee Narso died m 1854 , hus eldest son died 1n 1882,
and the cldest <on of that son died 1n 1904 The Collector of
Ahmedabad, thereupon, was of opinion that the terms on which
the snram was granted had been fuolfilled, and the enam had
become resumable by Government  On the 16th December 1904,
he passed an order ashing the Inamdar’s famuly to hand over
the management of the willages n question to Government
officers The plamtiff, who %as the last surviving son of Narso
(the grantee), filed on the 17th December 190! a smt agamnst
the Secrctary of State for India in Couneil, praymng for a
declaration that under the terms of the grant he and his 1mme
diate successors were entitled to hold the villages m tnam, and
for a permanent 1njunction restrmming the defendant from
resuming the villnges ay long as the last of his imnediate suecces
sors was living

The defendant contended m s written statement snfer alte
that the smtb could not lic 1n absence of motice required by
section 424 of the Civil Procedure Code of 1882, and that in the
events that had happened the suzam had become resumable

The District Judge held that the suib bemng one for mjunction
was mantainable though no notice was given under section 424
of the Civil Procedure Code of 1882 On ments, he passed a
decree 1n plantiff’s favour granting him the declaration and
injunction cought

The defendant appealed to the High Court

Strangman, with B W Desas, Tor the appellant —The term
“act done 1n section 424 of the Civil Procedure Code of 1882,
refers only to the public officer It has no reference to the
Sceretary of State for India 10 Counarl, for there really 1s, 1
pomt of law, no such person or body politic whatever as the
Secerctary of State for Indw 1n Counerll  Sce Kinlock v Secretary
of State for Indw sn Counerl®  The language of section 424 1s
general and no smt of any hind can lie against the Secretary of
State without going through the preluninaries required by the

) (1850) 13Ck D 1
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sechion  Bee alo Mare v Seeretary of State for Tndul®,
Chlaganlal ~  Collector of Harra?, Seeretary of State for
India 1n Councrl v Rajlucks Debe®™ , and Skakebzadee Shahunshah
v Fergusson®  The suggested interpretation of section 44 13
borne out by scetions 428, 429 and 416 of the Code  Section 80
of the new Code of Crvil Procedure (Act V of 1908) also confirms
our view  See also the cases of President of the Taluk Board,
Sivaganga v Narayaran®, Mamespaltty of Tarepur v Manak
Dulab®, and Muntcipalt'y of Parols v Lakshmandos® The
cases of Atforney General v Hacknay Local Board® gnd Flower
v Loeal Boord of Low Leyton™ ave distinguishable as they were
decided under statutes, the scctions of which differed n
language from that of the present sections

Lowndes, with @ 8 Rao and Rotanfal Renchikioddas, for the
respondent —The present sutt does not foll within the purview
of section 424 of the Civil Procedure Code of 1882  The expres
sion “*an ack purporting to be done™ i the section refers also
to the Secretary of State The comma after the first clause need
not be looked to, for punctuaiion 15 no part of the statute See
Duke of Devonshere v 0’Connor®, Claydon v Green®, and
Mazwell on Statutes 4th edition, page 62  Further, the present
swit 18 not an respect of an act done, but 1s one to restran na act
threatened  Such a suib does not fall within section 424 The
principle that 1n a swt for wjunction no prclimmary notice 19
required applies to this case  See Flower v Local Board of Low
Legton® and Attorney General v Huelney Local Board®

OTaNpAvARRAR, J —In my opinion, on & proper eonstruchion
of section 424 of the Cnil Procedure Code of 1832, notice was
necessary 1n this case as o contition precedent to smt  The
words 10 the scetion ave “ No swt shall bo instituted agamnst
the Secretary of State in Council, or agmnst o pubhe officer 1n

(1} (1903) 27 Bom 424atp 440 ©) {189} £- Bom 637

(1 (191)12Bom L R 8% 2 (1000) 2o B m 34™

) (1897) °5 Ca) 239 () (1975)T 1 200166

) (1881) ¥ Cal 499 ) (157 Ch D 317atp 350
) (1892) 16 Mag, 317 (10) (1890) 74 Q B D 463 atp 47°

an (1868) L R 3C P 5llatp 52°
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respect of an act purporting to be dono by him in his official
capactty  From the repetatton of the word “agunst ”, I think,
the “act ” descrabed 1n the section was meant to relate only to
the public officer, not to the Secretary of State It shows that
the Legistature intended to differentiate butween the Secretary
of State and other public officers Further, af the words “1n
respect of an act,” ete, had been mtended by the Legislature to
apply to the Secretary of State also, it would have been more
appropuate to usc the words * done by erther ¥ msteaa of the
words ¢ done by lum*

The question 13 not quite free from difficulty In Seercfary
of State for India wn Council v Rajlucls Debs®, Ameer Al, J,
construed the section 1n o different way In appeal from his
deeision Maelean, C J, was inchined to duffer from that construe
tion, but the appeal was decided on other grounds and so the
learned Chief Justice’s opinion was a wmere obster diclum

The considerztions 1n support of the construction contended
for by the learncd Advocate General 1n support of the present
appeal seem to me to be stronger than those urged for the other
constraction

But 1t 15 urged by Mr Lowndes for the respondent that, at all
evonts, & notice 1s not necessary imn o sutt for an injunction
against the Secretary of State, and 1 support of that the learned
Counsel relies on the prineiple of the decision 1o Flower v Local
Board of Low Leyton™ ns controling the interpretation of
section 424 of the Code of Civil Procedure  No doubt in that
Lnglhsh case 1t was held that m swits for an mjunction no notice
15 necessary, bub that was on the construction of the particular
section of the Act there concerned The words of the section
which lLind to be construed there were, “an ach done or intended
to be done or omitted to be done and the learned Judges held
thet upon o proper construction of the language of the section
there, what the Leslature bad 1n view was an act done, not an
act threatened  An injunctton 1t was waid there, 1s sought in
respect of nn act threatened , and, therefore, the words in question

) (1 9725 Ca' 239 ©) (1877) 6Ch, D 347
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vere held not to apply to a smt for an ijunchion, But that 13
not the case before us

I I am nght 1n my construction of section 424, the words
““no smt shall be instituted aganst the Secretary of State 1
Counae:ll”” are wide enough to nclude smts of every kind,
whother for 1pjunction or otherwise It may be that m any
particular case the eircumstances mught be such as to satisfy the
Court that 1t was practieally impossible to give a notice, because
the act threatened was so t that the plamntiff was dnven
to a smt by the conauct of Government In such a case 1t mught
be that the Court would hold that no notice as 2 condition
precedent to smb was necessary

But that would be not because of the law mn section 424 of
the Cuuil Procedure Code but because of the mtroduction 1ato
the suit of another law, 1z, that the defendant by his eonduct
had brought about a state of things which prevented the plamtiff
from complying with the provisions of the section 1n question

No such case arises here On the ground, therefore, that no
notice was given by the plaint:ff as required by section 424, the
smt must be held bad  The decree of the Court below must be
reversed and the smt d d with costs throughout upon the
respondent

Heaton, J —I am of the same opiuion as to the construciron
of section 424 I am unable to understand how Flower’s cse®
13 an authority for saying that a swit 15 excluded from the
operation of section 424 of the Civil Procedure Code beeause 1t
13 a smt for an wmjunction On this pomnt the observations of
the Chief Justice of Bengal reported 1n the case of the Secrefary
of State for India 1n Councd v Rgplucks Debr® are very perti-
nent  We cannot tahe Flower’s ease as an nuthonty for the
construction of a sectron in an entirely different Aet, in different
terms, and for a dufferent purpose  We can at best only look to

the principle underlymg the decision there The princ f
thab case 1s not, as T understand that the words of «
scction as that under coa1! hough 1n terms es
such a suit, cannot apply t- T an junctio

) (1E77) 5 Ch D 347 7) 20 Cat 230
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meaning so far ag 1t 1s general 1s I think this where there 15 &
serious 1njury so immnent that it can only be prevented by an
mmediate njunction, & Court will not bo debarred from enter-
tumng the smt and 1ssmng the mmjunction though the section
requires previous notice , 1f 1t 15 owing to the 1mmediate need of
the junction that the plantiff hes come to tho Court for relief
before giving the required notice The reason is that to wait
unt:l the due notice had been given would be to allow the injury
which 1t 15 the object of the smib to prevent so there would be a
clear denial of justice The pranciple 1s that 1w construmg an
Act we are to read the words mn the light of the object of the
Act and are fo presume that a consistent purpese underhies those
words  The purpose of the Code of Crival Progedure broadly put,
1s to regulanse and facilitate the worl. of the Courts, so that
they may be best able to do justice That purpose would no
doubt be defeated if an injunction were immediately required
and absolately necessary 1n order to prevent serious mjury and
yob the Court could not 1ssue 1t It must boe presumed that this
15 not ntended unless 1t 13 specthcally expressed To thab
extent, speaking for myself, I would follow the principle of
Flower's case  But of course one would have to be very clearly
satisfied that an immediate 1njunction was absolutely essential
There 13 no 1ndication here that sertous and yrreparable njury
would follow from failure to obtain an immediate mjunction ,
or that any injury whatever, which could not be amply and

ppropriately r pensed by damages, would ensue from delny
1B 1sswing an wmjunction

Dicree reversed
1n

B 713—4
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THE INDIAN LAW REFORIS [VOL XXXV,
CRIMINAL REVISION *

Bojore My Justice Ohandarathar and Mr Justice Heaton
EMPEROR v NOOR MAHOMED SULEMAN axp asornee

Indsan Tenal Code (det ALV of 1860), aections 253 114—Qbstru tion i
public way—Toy shop on a street—Eehbition of toys sn the shop wirdow—~

Collectn of cromid of persons i street—Obstruction

The accased who had a toy shop m a public street exhibited sn the wandow of
the ghop overlooking the street, certun elockwork toys during a Diwals festival.
The 1esnlt of the exulntion was that thousands of peaple callouted on the road
to witness the toys there wore d: rushes in q people werd
Lnocked down and great obstruction apd danger wore eansed to those vang the
10ad  On thess facts the neensed were convicted of offentes punishable waler
seotrons 283 and 114 of the Indian Pepal Code —

Held, wpholdng tho convietion, that thers wero obstrueton, dengar and
njury to the pereons usin, the public way which amounated to s publio nasance
and that the effictant cause of the amsance way the act of the acensed

Ocdinarily every shop ! ceper hus o 11gbe to exhibtt kis wares 1z any way ho
hikes 1o bns shop but he must exerc1ss the i ht 80 as not to ciu.o snnoyiuce
or nmsancs to the publio

Attorney General v Braghton and Bove Co operatsue Supply dssociationlty,
followed

Tars was an appheatton to revise convictions and senbences
passed by A H & Aston, Chief Presidency Magistrate of
Bombay

The accused, two mn number, were the manager and servant
respectively, of o toy shop in Shehk Memon Strect i tho City
of Bombay Danng the Diwalt festival, the accused exhubited
1 their shop moving toys, which were effigies of a hion, a figer
and a cock  There was also an eloetnie bell which rang eaasing a
spark of electrictty  In consequence of the exhbiiion, thou ands
of people collected 1n front of the shop there were dangerous
rushes and people were knocked down  The accused were pshid

by the polica to stop the effigies, but they did not obey
The accused were, upon the ¢ facts, convicied by the Cluef

Presidency Magistrate of Bombay of off under sect 283

# Crimunal Application for Revinon No 419 of 1910
@1 {1900) 1 Ch =56
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and 114 of the Indian Penal Code, and wers sentenced each to pay
o fine of Rs 25  The accused apphed to the High Court under 1ts
crinunal revisional jurisdiction

Lowndes, with V' F Tseass for the accused —Section 283 of
the Indion Penal Code does mot apply It deals only with
physteal obstructions mn o street  This 13 clear from the position
the section occupies 1n the chapter in which 1t 1splaced  Further
as long as a traler does a thing 1n the legitimate cxercise of Ins
trade he cannot be penahsed under the section, if & crowd of
people collects 1n front of s shop  Refe1s to Rex v Carlele®

@ S Rao, Government Pleader, for the Crown —The terms
of section 283 of the Indian Penal Code are wide enough o melude
the present case A trader undoubtedly has a right to exhibit
his wares for sale m hs shop window but he must not doso m a
manner to draw « large crowd of people 1n the streot thereby
Refers to Rez v Moore® and Walker v Biewster®

CHANDAVAREAR, J —The facts of this case are shortly these
The two petibioners manager and servant respectively of a toy shop
1 Shekh Memon Street, exmbited m the windows of the shop,
overloohing the public read, certain clockwork toys durnng the
last Diwalh festival The result of the exhibition was that
thousands of people collected on the road to witness the toys
The Magistrate finds on the evidence that there were dangerous
rushes 1n consequence, people were Lnocked down, and great
obstruction and danger were caused to those using theroad The
petitioners were asked by the police to stop the exhibition but
they did not obey

There can be no doubt upon these findings on the evidencs
that there were obstruction, dinger and 1injury, to the percons
using the public way, which amounted to a public nusance

The only question 13 whether that nusance was caused by
the petitioners

The effictent cause of the nwisance was the act of the peti
tioners It consisted 1n the manner in which they worked the

M (183406 C & T €3¢ (1832 3B & AL 164,
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toys 1n therr shop their object was to attract a crowd, they
Lnew that a c1ond wonld be, and as 2 matter of fact was,
attracted by what they did, and they must be regarded as
having intended that consequence It follows that the nuisance
was caused by them

But 1t 13 urged that what they did was 1 the course of
reasonable user of therr business on therr own premses The
question of reasonable user 13 one of time placeand cireumstance
It must be decided wrth reference to all the facts of the ct-e 12
which 1t anses  Ordmarily, every shop heeper hasa right to
exhibit his wares 1 any way he likes 1n his shop, but he must
excrase the right so as nobt to cause annoyance or nwisance
to tho publie As was smd by Romer, L J, m Ablorney
General v Brsgiton and Hove Co operatue Supply Assocsatron™,
‘1t does not follow that, because the user 15 necessary or useful
for the purpose of carrying on the bustness, 1t must of necesstty
be held to be a reasonable user > And the law, as explaioed
by Lindley, M R,mn the same case 15 that “1n a case of doubt
or difficulty, the private reasonable right of a houscholder fo
carry on his business must yield to the public right of u er of
the street

In the present case the petitioners were aware that ther act
was causing danger and obstruction to the public way They
were warned and yet did not desist  And 1t can hardly be
soxd that the manner of the evhibition complamed of 13 -
nuisance was necessary for the purpo.es of thewr business 1 the
sense that without 1t they could not have carred 1t on
reasonably

The rule must, therefore, be discharged, and the convictions
and sentences confirmed

Rule dsscharged
® R

) [1900] 1 Ch 270
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DBefore Sir Basy! Scott, Kt , Chuef Justice and Ay Justice Ba chelor

COWASJI TEVIULJT axp orreRs Extcurors of HIRJIBHAT pEcrisEp
(orrornar Pramriers) ArperraNts ¢ KRISANDAS TICUMDAS Anp
ANOTHEE (ORIGINAL DEFERDARTs) RESPONDENTs #

Mortgage-~Consent decrees belween mortgagors and morlgagee—Joint
maragement—Equal diziston of vent and proluce—Prokibition against
parttion—Mortgagee competent fo grant mirasy lase—21oifyagors fo get
one fourth of the nazarana (present)~Ruights of the mortgagors conveyed {o
the mortgagee—Lquitable rge By mort, Settl Ly mortgag nin
Javour of ks relat Sust by Bl fgagee—Decree—Eacculion—
Auction purchaser put wn g Suit by donees under the settlement~
Done s entrled to possesston—Ruights of the parties to be ¢ orked out by
amecable settlement or by a smi~-Sutt by representatioes of auchion purelaeer
{o recover one fourth shars by pazfstion—DPlaintsfls entitled to posseasion of
the share as tenants 1,n -Mirast lease by tgagee 8 asstgne  withoxt

mortgagor & consent— Lease not to enure for the benefit of the asnigne

‘gag

Tho owners of cerfan land mortgaged 1t to S In the you 1866 oonr n
docrees Exhibits 57 and 53 were passed between tho mortgagors and the
mortzagee 8 The consent decress provided that both parties shoul | Jontly
carry on the management of the land ench beng entitled to half of the protas
and rent that the land itself should not be partitioned that 8 was compel ri 4,
grant a rurast lease provided tho aa-arena (prosent) accopted wadnot frey 1) ¢
Rs 500 and that the sud na arana should be divaded betwoen the st 4,
and 8 1 the proportion of } and § respectively Tho smid rishts 4 « “
mortgagors were subsequently comveyed by them to § for comnd 14,
Exhibit 64 Afterwards S 1n Apnil 1891 deposated Exhbit 44 by Fa
equitable mortgage with two persons  In October 1891,8 seltl 44 3 smry
which was subject to the equitable mortgage on hs yolatives § e
1802 the two equitable mortgagoes sued 8 to recover thotr gt 4, .
debt and got & decrco against tho property equitably mortga 4 ¢ 4 @ ’
personally  The property was put up for salo m excontion sr 4 Sl

H for Bs 5,4%5 which coverod the clum of the equitabla 1,4/ » Z
M obstructed the anction purchasce H m Ius abtempte 4, 4~

and their obstraction having failed they bronght a esft , ’// l’ ’
final deeree in the swt made & declaration that ny g e,y "
wero entitled to the propertics and their po session amty 4 v /;A M
veyed to the mortgageo S under Exhibit 6% anl sl ¢y o, , /0
I, and that “the rights of tho parties ns thus declarr gy u:;:; ‘«’ ’/,
amicable sottlement between them ov by means of g iriites 41 w1t by

®<ccond Appeal Mo B18of 3 ¢
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The plantiffs as execntors under the will of H , decoased, who was deprivel
of possession under the aforesnid decree, having brought 4 swb agunst the
assignees of T and M to recover by partition } share of the land the lower
Comts dismissed the swit for the recovery of 4 share by partition on the ground
that the clause 1n the consent decrecs, Exlubits 57 and 58, affected to prohubi
partition

On econd appeal by the plaintiffs

Held revorsing the decres, that though the plantiffs as tenants 1n common
would bs entatled to partition yet by virtue of the consent decreos they were
estopped from exercising such nght

Held further that though the congent decrees did empower the mortgages §
to grant a miras: leasa without the mortgagor s consent yeb this power did not
enuye for the benefit of his assignee

SccoND appeal from the decision of R D Nagarkar, First
Class Subordinate Judge of Poona with appellate powers,
reversing the decree passed by D G Medhekar, Jomd
Subordinate Judge of Havels

The facts were as follows —

The land 1n dispute ongnally belonged to Shekh Sadudin,
Mohamad Latiff and Nurumsabi They had mortgaged 1t to
W Spiers Inthe year 1854 disputes having arisen between
the mortgagors and the mortgages, the mortgagors filed sutks,
Nos 37 and 38 of 1866, agmnst mortgagee and, on the 10th
March 1866, they got consent decrees which provided that both
the parties should earry on the vakwat of the land, each bemg
entitled to half of the produce, that the rent should be divided
equally between them that the land atself should nob be
partitioned, that the mortgagee W Sprers was to be competent
to grant a miras lease, provided the nazarana (present) acceptod
was nob less than Re 500, and that the mezarana should be
divided between the mortgagors aud the mortgagee 1n the
proportion of } and 7 respectiyely, kxhbits 57 and 58

Subsequently, on the 25th October 1890, the mortgagors
conveyed their rights under the said consent decrees to the
mortgagee W Sprers for Rs 4,000 by Exhibit 64 On the 11th
Apnl 1831 W Spiers deposited Exhibnt 64 by way of equitablo
mortgage with two persons Manekjt and Manchery Somo
months after the equitable mortgage, that 15, on the 18th
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October 1891, W Spiers, who was then 1n 1avolved circum-
stances, settled the property comprised i Exhibit 84 on James
and Mary Sprers his son and daughter 1n law respectively

In the year 1892 the equtable mortgagees, Manekjt and
Mancher)t, brought o, smt, No 143 of 1832, sgainst W Spiers fo
recover therr mortgnge debt by sale of the property equitably
mortgaged and from the defendant personally A decreo was
accordingly passed ngamst the defendant, and 1n tion the
property being sold, 1t was purchased by one Hirjibhar Dhanji-
sha, since deceased, for Rs 5,425 and the claim of the equitable
mortgagees was thereby satisfied

James and Mary Sprers, the donees under the settlement
made by W Spiets, offered remstance to the delivery of posses
ston to the auction purchaser Hirjibhar and therr resistance
having fatled, they filed a suit, No 95 of 1895, agamst Hirjibhat
praying that they should be given possession of the property, or
that they should be allowed to redeem, or that 1t should be
declared that the auction purchaser Hirjrbhar was entstled only
to the interests conveyed to W Sprers by Exshibaib 64  Tho
proceedings went up to the High Court 1n second appeal No 65
of 1897 and the concluding portion of the High Court’s decree
ran thus —

The result 1s that the pluntiffs (Jam s and Mary Spers) are entitlel to o
declaration that thoy are enti led to as sgainst the defendant (Hirjibbat) the
propaviies deseribed 1n the plaint and to the pos eszion thereof subjeet to the
defendant s right to the inferest convuyed to W Sprera by the deed of tho
2oth October 1890 and subsoq hased by the defend, The nghts
of the parties thas duclarod must be \rorkcd out by amieablo settloment between
them or by means of a separato suit T this suib bronght on a ten rupees
stamp we can only make & declirition of rights

Hirpibhar being depuived of posscssion under the High Courts
decreo, the pluntiffs, clawmung as executors under his will,
brought the present smt nganst defendant 1 who was the assigneo
of James and Mary Spiers, the donees under the settlement of
W Spiers, and against defendant 2, who was a lessee under a
miraspaira from defendant I, to recover by partition one fourth
sharo of the Jand deseribed m the plamt, alleging that it was
purchased by the deccased Hirjibha: at a court sale and was 1n
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his possession, that thereafter the son and daughter mn law of
W Spiers brought a smt against Hirjibhai and 1n consequence
of the swit and final decree passed therein by the High Court m
the second appeal the property went into the possession of
defendant 1, that, according to the decree of the High Court,
Harpibhai acquired one fourth of the land in suit, that defendant 1
had fraudulently executed a sale deed m respect of the land to
defendant 2, that defendant 1 had no mght to sell plantiffy’
share to defendant 2 without plamtiffs’ consent, and that the
cause of nction arose on the 14th Deccmber 1897 when the
deceased Hirjibhar was deprived of the possession under the
Iigh Court s decree

Defendant 1, Kisandas Ticumdas, answered snter ala that the
plamntiffs had no right to clain one-fourth of the land n sut,
that the de cased Hirjibhai had acquired some rights from W
Spiers under the sale deed of the 25th October 1890, bub that
right entitled Hirpbhat to receive only one fourth of the price
of the land and the assessment .n case the land was transferred
under a msraspatra and this right had never been interfered with,
that the defendant sold the property 1n suit together with another
property under o bond fide sale, that the deceased Hirpbhm was
called upon by a notice to execute a meratpatra and other papers,
but the notice was not complied with and thus the defendant
alone had to execute a miraspatra i favour of defendant 2 and
that the plaintiffs could not clmm anything beyond what was
gren by the consent decrees m swits Nos 37 and 38 of 1868

Defendant 2, Sorabj Dadabhai Dubash, replied that the
auction sale on which the plantiffy claxmed conferred on them
no hugher rights than those acquired by W Spiers under hus sale
deed of the 2oth October 1890, that thoso rights only were held
under the decree of the High Court to have passed to Huryibhay,
that the plaintiffs were not catitled to actual paitition of the
land, that the defendant had not purchased the land but had
taken 1t 1 sres, that he was, thersfore, mot liable to the
smt 10 the form m which 1t was framed and that the claim was
barred under section 13 of the Crvil Procedure Codo (Act XIV
of 1882)
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The Subordinate Judge found that the deceased Hirptbhar
purchased at the court sale rehied upon by the plamtiffs only
the interest conveved to W Spiers by Sadudin and Mohamad
Lat:ff, plamntiffs m sutts Nos 37 aud 38 of 1868, unler their sale-
deed of the 23th October 1830 and that this interest consisted of
the right to enjoy the land 12 common with W Sprers and tfo
dride 1ts profits equally without dividing the land, the rght to
recarve one fourth share of the nazorz 1r in case of the transfer
of the land by »muras and to 1cceine Rs 5 per ligha per yeer as
asseosment from the transferee, that the claun was time batred,
that the frame of the suib was bad, that the plamtiffs were not
enbitled to have by partition one fourth of the land i suit, that
the plamtiffs’ claim was bareed undr section 13 of the Civil
Procedure Code (Act XIV of 1982) by icason of the consent
decrees 1n swits No> 37 and 35 of 1866, which prolubited
partstion of the Jand, and that the smt was not bad for misjoinder
of parties and causes of action On the smd findings the
Snbordmate Judge d! d the smt

The plamtifis appealed and the defendants preferred cross-

objections  The appellate Court founl that the plamntifls’ elaim
for partition was barred by decrees in smts Nos 87 and 88 of
1588 that the judgment of the High Court 1a the second eppeal
gave to decensed Higytbhat no hugher rights 1a the plant property
than the right to the mterest conveyed to W Spters bv Exhibit
84 and purchased by Hirjibhay at the auction sale, that defend
ant 1 was entitled to transfer the land to defendant 2 by way of
mrras without the consent of deceased Hirpbhat and that the
amount of nzzaraza reahized by defendant 1 was Rs 2,500
The appellate Court, therefore, ruversed the decree and allowed
to the plamnttff Rs 620, that 1s, one fourth of the money realized
by defendant 1 from defendant 2 by way of nazarana

Plamntiffs preferred a second appeal

Ratkes with 8 ¥ Bhandarkar for the appellants (plaintiffs)

N 7 Golhele for sespondent 1 {defendant 1)

Weldon with P PP Khare for xespoodent 2 (defendant 2}
Barcugtor, J —The plantaffs, who are the appellants here,

brought thus sust as of the will of Hixjibhay Dhaspisha,
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In 1892 Manehyt aud Mancheryt brought Swit No 143 agamnst
T Spiors to recover therr mortyags money by sale, end they
obianed a decrce against the property equitably mortgaged and
aguuast the d.fondant W Spiers p roonally  In pursuance of
that decree the property equitibly mortgag.d was put to sale,
and was purchased by the dercised Hupbhm for Bs 5,428,
which cosered the elamn of the equntable mortgagees

Jimes anl Mary bprers obstrurtod Higpbhar m Ius attompts
to obtain posse.mon wfter ns purchas , and, ss they \ere une
suceessful 1 the pioe edings takin on thar obstruchon, they
b ought agan t Hupbhar Smt No 95 of 1835 1n which they
prayed that they mght b. gnen pis.ession of the enbire
pioperty, or that they shoull be allowed to redeewn, o1 thab 1b
shoull be declarcd that Hrpbhar was catitled only to the
mtorests conscyed to W Spiers by Exaabit 64 In that swb the
final deeres was made by thi> Court which give to James and
Mary a declaration that as agunst Hirpbhai, they were entithed
to the properties and to the poss.ession of them subject to Hirp
bhars nght to the iwtercs* comeyed to W Spiers by
E<hitat 61 and sabse juintly punhased by Hupbhar and the
Court added that fthe 1ights of ths pmbes as thus declard
st be worked out by bl sct*lument & them or
by means of a separatc smt” The pluntiffs now buag thus
st 1n order, a5 they clam, to work out the xghts acerued to
them

The defundant 1 15 the purchaser of the nterests of James
and Mary Spiers under o deed dated 165h Deocembar 1896

From what we have already smid 1t follows that the planhif ,
as executors of Hirpbhay are entitld only to those rights
which by Extiubug G4 were conveyed to W Spier  those rights
ara recited 1n the consent decrees, Exhibite 57 and 58, and have
Leen desertbed by us above  Thus was the view of the loner
appellate Court, aud we canncb daubt that 1t was so far mght
But then that Coms refused the plawntifls’ prayer for partibion,
Yeing of optwon that that elmm could on'y be *based upon the

Megat that the judgment of the High Court gave the
plantaffs lugher rights than were reserved to Shehh Badudn and
the twwo others under the decrews Eshibits 57 and 58”2 It 1y
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here that we are unable to follow the leained Subordinate Judge
Apart from thst clause n the consent decrees which affects to
prohubt partition, we think at cleir that, as tenants 1n common,
the plamnixfly would be entitled to partition

But the question 1s whether in this smt the plamhffs are
entitled to give the go by to a particelar clause m an existing
decree on the giound that that elause, 3f yesting on no Igher
authouty than the agreement betvi een the parties, would be bad
mlan  We thiok that this question must be answered m the
negative It may be—though we expre.s no opinion as tothis—
that in 2 smb properly framed for that purpcs. the plamntffs
might have been able to get the decree set aside But no such
sutt has been brought, and the decree 1s o subsisting decree , nor
does 1t, we think, mahe any difference that 1t was talen by
consent of the parties who were all suigures  The decree stands,
and, while 1t stands, st operates as an estoppel between the then
parties and their present iep esentatives  Authomty for this
view may be found i Uuddersfeld Bankeng Company Lurited, v
Henry Inster § Son, Lemifed That vas an action brought
by the Banking Company for the specfic purpose of setting
aside & consent order as having bean obtained under a mstal 2
a3 to material facts, and the Court of Appeal affirming Vaughan
Willizms J  set aside the order  The dectsion might assist the
plantiffs 1f they were suing to seb amde the consent decrea but,
as we have said that 1s pot their suit, and the consent decree 13
still outstanding agamnst them  That being so thewr case upon
this poiot 13 exposrd to the observabions of Landley, L 7,
whero he says A consent order, I agree 13 an order, and s0
long as 1t stands it must be treated as such, and so long as 1%
stands T think 1t 1s s good an estappel os any other order I
have not the shghtest doubt on that ”  In our opuon, therefore,
1t 18 not competent to the Court in this smi to override one
particular clause m & subsishng decree It follows that tho
plamntiffs are not entitled to partition
Then 1t was urged that the decrees did not empower Spiers o
grant a mirass lease without the plaintiffy’ consent, but upoan &

Q) [18%5] 2 Ch 273
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fair reading of the matersal passages 1n the deerces we agree
with the lower Court that that 1s unmistakably theie effiet and
meamng  We do not, however, think that this condition enures
for the benefi* of the present defendant 1, whois merely an
a siguee from Sprees  The agreemert cmbodied 1 the decrees
pomts, we think, to the view that the individual Spiers was a
person 1n Rhom the partis had confidence and that for this
renson he was entru ted with the special power in question
Such = contrct, importing the consideration of personal shall o1
confidence, would not be assignable, 1t would not be open to the
contractor to substitute the shill o1 credit of an assignee
(Leahe on Contract, 4th edition, p 826, and the cases there
cited )

On the whole, theretore we think ¢l at the pluntiffs are so
far night that the defendant 1 was not entitled, without then
consent, to graut the meras: lease to the defendant 2, and 1t must
be declared that the leasc does not bind the plamtiffs’ share
tho land nor does 1t affect the plantiff * night to jomnt possession

The plamtiffs’ clum to interest must be disallowed

Tor these 1casons we must reveise the decree under appenl
and male a decree awamdmg jomnb possession to the pluntiffs
Appellants to have their costs of the appeal , the other co fs to
be borne by exch party

Decrec reversed
[
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Before Sir Busil Seot* Chuef Justice

IN BL TRUSTLES a%p MORTGAGLLS 10WLRS ACT (\XVIII or

1666)
AND

IN RL TRUST or SHETH RAULTANBHOY DAMAMN
Sin CUPIMBHQOY EBRAHIM, BarT AND aNoraAra  DETITIONBES
Trustees and Mortgagees Powers Act (XA VIIT of 1866)—Tvist deed—

Application by trus ees to drvert funds to other oljects — Trustees opinion—

Cypres doctrine

The survivin,, trusteos of o fund founded with tho ougect of distmbuting
food amongst such poor per ons as might assemblo a* cartzin stated times and
places petitioned the Coutt under section 43 of the Trustees and Mortgigees
Powers Act to divert the fund to more useful purpos s on the grounds that 1a
their apinion the chartty tended to pauparis ths recipieats thereof and to en
courage thriftlessness and laziness and vagrin v and to produce other
undesirable 16 ults that tho donors ntention wasto bon At the poor of
Bombay and the Lust way to cariy ont his intent on woald be to devote ths
trust funds to the education of poor boys

Held that the applieation was eatuzly mussonceived 8o far as ths Lot was
conoerned a3 the word trustees Das b2 n deletel in se tron 43 of tho
Trustees and Mortgags 3 Powors Aot of 1837  Lyon 1f the Ac apphed ths
Court could not under se tion 43 do move thaz give alvice or diro tions It
rould not pa 8 any order which would 1m any way slter tho dutns of the
trustees Lnder the trust-deed

Held further, on thy ments of the appli ation that the trust s halno josty
fuation for coming to the Court to try and geb therr duties under the trust
deed altored according to their :d as of what was fit and prop ¢

In re Tewr Hospitalllt referred to
THE material facts of this case arc set oub n the judgment
Jennak for the apphcants
Scorr, G J —Ths 1s an appheation pucporting to Le mado
under the Trustees and Mortgagees Powers Act AXNVIII of 1856
and 1m the matter of Sheth Khulfanbhoy Damant’s trust by the
suruving trustees

@ (190)2Ck1 4
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The petitron states that Rhulfanbhoy Damani, o Khoja Maho-
medan merchant, purchased two Government Promissory Notes
of Rs 5,000 cach for the purpose of cs'ablishing a chauty for
distributing dry food to the poor, and by an wndenéure of trust
of the 14th of September 18,7 assigned the Government Prorus
sory Notes te and deposited the same 1n the Bank of Bombay,
1n the names of the parties to the deed of the second part for the
benefit ot the chanty  The tiusts particaluly deseribed 1 the
dned are the purchase of rice and other articles of fcod, namely
rossted gram, parched rice, beaten rice, and gran called dlant,
and the distribution of the same every Fuday morning at such
hours a» the trustees mught fix for the purpose amongst such
poor persons as might assemble at that time for the purpose of
receiving the same at or mewr the mosque or Dargah of Syed
Malowedshah Lelonging to the Rhoja caste situate m Chatn
Sarang sticet without regard being had to natiom, caste or
erced  And 1t was also declaied by the deed that such distribu
tion and all questions relating to such distribution should be 1n
the absolute and uncontrolled diseretion of the trustees for the
time bemng

The trustees state that the distribution of food has for the last
thirty five or forty jears b en of baled wheaten bread called
Nan at or near the donor’s residence ab Nishanpada Road every
Tnday  The cost of such dr tribution amounts to 4 sum falling
nob far short of the meome of the fund

The petitioners state that they are convineed that—

¢Th chanty tends to piupense the r eipients thereof and to encourage
thriftl ssness and lazmess and vagrancy and to prodace other nnde irable
results The p rsons who rceetvo tho ben Bt of the charity are not poor at all
ot dessrving but are able bodied vagrants capable of earn ng thewr hvelihood
by mmnal labour  The di tribution of bread oncs n weeh doe no good at all
toanyore Tho dis ribution of gram as provided in the trust deed would bs
the merest wasts of money  Tha donors intention was to benefib the poor of
Bombay nd the be t way to carry out Ius mntention would bs to devote the
trust funds to the educition of poor boys Thy distribution of gram mught
hav been s desiralls form of charity mn 1807 wh n tue trust deed was mada
nlthough that too 19 donbtful butat the pres nt day 1t 13 utlerly useless as a
moans of relioving distres nnd on the contrary 1mereases the evils of poverty
to 1 serious extent  beveril charlbies of & u eless matare have recently been
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drverted by this Honoarable Court info useful channels anl the petitioners
Pray that the same comse might bo adopted i this case to the great benefit of
people 1n need ’

The application 18 apparently made under a section of an Aet
which does not apply to trustees, brcause the word “trustees’
has been deleted 1n section 43 of the Trustces and Mortgagees
Poweis Act by the Trusts Act of 1532 The petition must,
therefore, fail mn that 1615 cnuirely misconcenied o far as the
Act 1s concerned  Even if the Act applied, the Court could not,
unler section 13, do more than give advice or directions It
could not pass any order which would 1 eny way alter the
duties of the trustees under the trust deed

‘With regard to the meuits of the applicition, it 1s dewmable,
having regard to the frequency of such applications n this
Court, to call attention to the recent pronouncetent of the Court
of appeal 1n England with regard to Cypres applications, deliver
cd 1 the case of In re Weir Hosprtal®

The Master of the Rolls there said —

¢ The first duty of the Court 15 fo construe the will and to give effect to the
claitable directions of th founder assuming them not to be open to objection
on the gionnd of public poliey The Court does not consider whether those
directions are wiss or whethet & more generally bensficial applieation of the
testator e property mught not be found There are many charfable pLrposcs
which according to modern views 12 produc ive of more harm than good—for
cxample doles in money or hind  But aput fiom su h s vtutory powerasn
expre sly conferrod by cction 30 of the Endawed “chools Act, 186D tho Court
must give effect to a testator 8 directrozs as to doles

Tn my opinton the tiustees had no justiheation for comin,, to
the Cours to try and get thar duties under the trust-decd altered
uecording 1o their 1eas of what w fit, and proper, und they mast
pay the costs of the anplication out of their own pochets

1t 13, however, said that an application was neeessitated by the
fact that the Bank of Bombay declines to credit tho interest on
the Government Paper, the subject of the trust, to the account
of the petitioncrs as surviving tiustees without an order of the
Conrt, but 1t 15 clear that the reason for this ohycction on the
part of the Banl of Domlay 13 that the trustees have not tahen

(13 [110] 2Ch 124 at p 181
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proper steps to hasve the Government Paper put into then names
as sursivors  Any order which 1s required could have been
made upon an appheation under Act XXVII of 1866 But ro
such application has been made  Thercfore, I do not think the
trustees ean save theiwr costs by any reference to Lhe objection of
the Bank of Bombay

T, therefore, dismiss the petiion, ordering the trustees peison-
ally to pay the costs of the Adsocate General as between
attorney and client

Attorneys for the apphieants Messts Ldzelow, Gulabetand,
Wadia § Co

Attorneys for the oppouents Messrs Tustle § Co

Application dismissed
BN L

ORIGINAL CIVIL

Before Ar Justice Beaman

CHOBEY SHRIGOPAL CHIRANJILAL A®D OTIERS, PLAINTIFFS
v DHANALAL GHASIPAM, Derespant *

ZLsnutation—Debt entered in schedule filed by Tnsolvent~—Acknowledyment—
Lumitation Aet (I of 1909) section 19

Where an Insolvent has wntten down a debt n hus sebedule s owing that
debt toa named petsou and lias migred the schedule that 1s & sufficient
ackuowledgment under section 19 of the Indian Lunufation Aet (IN of
1°08), to extend the p rod of lumtation

Tae defendant firm drew four hundies on Vansaram Chajulal,
one for Rs 2,500 dated 26th December 1906 and payable 81
days after date, and three for Rs 2,000, Rs 2000 and Rs 1500
respectncly, dated 20th January 1907 and poayable at sight
All these were negotiated by the plamtiffs,1n whose favour they
were drawn, but subsequently, q of the dranec
dishonouring the hundies, the plantifls had to pay the amounts

swt Do 246 of 1910
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thereof to then indorsees  These amounts they endeayoured to
recover from the defendant firm, but without success On 4th
March 1907 the partners in the defendant firm filed therr petrbion
mmnsolsency, and a vesting order was made  On 18th Mareh 1907,
the nsolvents filed their schedule, in which (snf r alta) they
entered a debt of Rs 7,679 9 0 as due to the plantiffs 1n respect
of the aforementioned hundics

The plamtiffs filed this sut on 16 h March 1910 to recoser
the sum of Rs 7,679 9 0 from the defendants The question of
Limitation was raised, but the plamtiffs contended that the entry
of the debt m the schedule was a sufficrent acl nowledgment
within section 19 of the Lumtation Act, and that the swit was
net barred

Jinnak appeared for the plamtifts

Jafferbhar appearcl for the defendant

BraMAN, J —An 1nteresting and asfm as India s concerned,
I believe, an entirely new point has been rused imn this ease
The defendant contends that the incluston by him of tho debt
sued for in his schedule, winle seching the benefit of the In
solvency Act, 1s not an achnowledgment within the meaning of
section 19 of the Tndian Inmitation Act, and does not catend the
period witlun which the plamtiff can briog this stib

Mr Jaffer has erted fowr Tnglish eases (Frerett s Robertson®,
Lz parte Topptng®  Davies v Idwards®, Courlnzy
Will1ams®) which appear to be exactly mm pomt  The I'ngh
Courts scem to have felt no hestation in deciding that the
mere 1melusion of a debt 1 o Banbrupt's schedule was nob
such an acknowledgment as the law required and would not
operite to extend the periol of lhimtatwn  The reason of
those deersions seems to be that in Lngland the law requires
such an acknowledgment to Le o legal, and u legally enforceable,
promise to pay  The lcarncd Judges do not appenr to have
founded their conclusions upon a proposition to be found mn
tho text booh wrters (rede Banmng on the Lumiation of

0 (18.9)28L J @ B 23 O (151)7 Exch 27
@) (156)34 L J Bank 41 (84 13L J O st
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Actiony, 3rd Ldition, p 250) that o Bankrupt cannot grive avalid
achnowldgment, and a perusal of the cases cited 1n support of
that proposition suggests that the pont s different  Had this
formed any part of the ground of decision m the four cases
mentionel, the Judges would surely have adverted to 1t

The English Courts were admimstering the law eontaned in
the Statutes of 21 James,c 16,5 3and9 Geo 1V, ¢ 14,58 1 The
language of those Statutes s much narrower thanm, and eauly
distingmishable from the language of the Indian Statute of Lim
tations  Section 19 15 couched 1n much wider and more compre
hensive terms, and 15 adusedly made to embrace cvery case
1 which a debtor has acl nowleaged and signed o1 has mado in
writing and si,ned an acl nowledgment of a debt, although the
acl nowledgment may not have ben to the eieditor, or may
have been accompanied by a refusal to pay  In such cases the
reasoning of the Loglish Judges would not apply  Reading the
language of our Statute 1 1ts natural sense, I do not see how 16
can be successfully argued that when a debior puts s debt down
i hs schedule, which he signs, tlis 13 not an achnowledg
ment 1n wnting duly signed, of that debt, lthough 1t 19 not
made direetly to the croditor, and might not be a legal promise
to pay Our Statute advisedly contemplates a much larger
cla s of cases, and eems to 1est upon quite a different prineiple
from that which the Courtsin Dngland have apphed to the
more restricted language of thewr Statutes  Broadly the Indn
law on this pomnt 13 that when a debtor lias dehiberately (this
15 guananteed by the conditions that he must have used witing
and signed 1t) achnowledged a debt, hie will not be allowed
to repudiate 1t, as from its moment of inerdence, bub cnly as
from the moment of that confession This 1s something hike
estoppel, though 1t 19 not estoppel It mght be difficult to place
the underlying policy of s ction 19 of the Lametation Act, exactly
among our legal prmmeiples But 1t 1s plamly different from
the narrow ground of the Lnglish cases, refusing any extension
of the period of limtation exeept upon what 132 legal and
legally enforceatle later promise to pay  And I am quite clear
that where an Insolvent has wntten down a debt 1n s sche-
dule, as owing that debt to n named person, and has signed the
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schedule, that 1s a suffivient «cknowledgment under section 19 of
the Indian Lymtation Act, to estend the period of Linmtation
L may observe 1n passing, that 10 England tuse would not
run agamnst an Insolvent after the vesting order, for the reason
that all hn assets therempon vest m the Official Asagnee as
trustee for the creditors Bub there does not appesr to be
anything m our Statute of Xamutation, to stop tune runnmng
once 1t had begun to run, for any such reason
R Ml R

APPDLLALE CIVIL
Bogore Mr Justice Chardararkar and My Justice Heaton
HUSSEINKRHAN SAPDARKHAN (oriervart DrFE~ciwT) APPELLAKT,
+ GULAB KHATUM wirs or SIUSSEINAITAN SARDARRHAN
(oRr1cINAL PLAINTIFF), TEsPONDENT *

Malomedan law—Dower—Prompt d Payment of By fion of
eompugal Tights—Consummuanion of marriage—Suit for prompt dower nok
prematurg before con wmmation
Under Mahomedan law, the Court may hold that the whole of the dower
13 emgible, 1n cases where no specific amount of the dower Ias been do land
exigible and thers has Leen no evidence of what 13 customary
Fatma v Sedruddin® followed
Prompt dower (1 ¢ mnayal) 13 pryable jmmedutely on the marmge
taking place aed 1t must by pud on demand It 1s only by piyment of the
prompt dower that the husband 1s cntitled to consummate the marage of
enforce Ins conjogal rights Therefore the right to yestitution, eo far from
be ng a condstion precedent to the paymeat of prompt dower, arses only after
the dower has been pud

Ranee Khepoort mssa « Ranee Ryeesunissal) followed

SECOND appeal from the decision of G D Madgavl v, District
Judge of Surat, confirming the decrce passcd by N 1t Maymun
dar, Jont Subordinate Judge at Surmt

® fecond Appeal No 130 of 1910
@ (1860} 2 Bom 21 C 1t 291 £ 87013 W R 32(C¢
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Smt to recover the amount of dower a1

The plantiff sued her husband (the defendant) to recover Hvssm
from him the sum of Rs 593 being the unpaid portion of the SARDAHKIIAY
dower At the time the parties were married the amount of Goan
the dower was fixed at Rs 750, out of which the plamt:ff ko
received Rs 157 in the shape of ornaments The marrage
register was silent as to whether the dower was prompt or
deferred  Tho defendant set up a custom that dower could not
be demanded before divorce or death of the husband, but failed
toproveit The defendant contended that the marriage had
not been consummated, and that the plamtifi’s suit for the
recovery of her dower was, therefore, premature

The Subordinate Judge held that the whole of the dower was
payable ondemand , that there was no consummation but that the
platifi was notwithstanding entitled to recover the unpmd
dower Tlis decree was on appeal confirmed by the lower
appellate Court  The defendant appealed to the High Court

Manubhas Nanabkas, for the appellant (defendant) —The lower
Court has erred m p g the whole t of the dower to
be prompt  See Fatma v Sadruddin® , Murtam oon-nsssa Bequm
v Imdadee Boqum® , Taufik un-nissa v Ghulam Rambar® , Bulan
v Mazhar Husain®, Zakers Begum v Sakina Begum® , Sircars

Mabomedan Law Vol I, p 351

The st s premature, there having been no consummation
of marriage See Abdul Kadir v Salima®, MacNaghten Pr
20, case xxx1, A, 3, case xxxv Ameer Ay, Vol II, pp 883,365,
431, 435 (3rd Edn), Abdur Rahman, Act 81, Balle, pp 91,
96, 101

L A Skak, for the respondent (plaintaffy —The st 19 not
premature, for prompt dower can be demanded immediately
after marriage  Seo MacNaghten, Pr 7,15 22, Wilson, sechions
40, 41 (2nd Edn) The nght 1s 1n no way dependent upon

@} (1565)2 Bom H C R 291 W) (1844) 1 AlL 483
() as4g)3¥ D A (N W P)18o G (1892) 19 Cal 682
©) (1877) 1 Al 006 ) (1850} 8 AU 140
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concummation of marnages See dbdul Kader v Siltma®,
Runkiy Uordin®), Iamdy nnexsa Bibs v Zolaruddin Sherk®,
DBar Hansa v Abdalla®  Abdu? v Huseenhs®

Manublkas, 1n reply, aited MacNaghten, Pr 7, 22, 20, Baille,
pp 13, 91, 96, 101, Abdur Rahman, \rts 74, 81, Sirear,
Vol I, pp 368, 484 , Ameer All, Vol II, p 478 (3rd Edn ), and
Jlossesnooddeen v Tayunusssa®

CHAND1YVARRAP, T —Two pomts of law hate been argued
1n this second appeal  Furst, 1t 1s contended that the District
Judge 1s wrong in holding the whole amount of the dower to
be prompt and the decision of this Court in Fatma v Sadrud
din()1s relied upon by the appellant’s pleader in support of
the contention There 1t was held that, where no specific
amount of dower had been declared exigible, and there wasno
evidence of what was customary, 1t was not an error 1n law for
the Court of facts to hold one third only of the whole amount
to be exigible during the hfe of the husband, the remaming
two thirds being payable on his death  The deaston m ques
tion lays down no 1nelastic prineiple of law, but merely pomts
out what, 1n the circumstances of the case, was an equitalle
rule to follow  The learned Judge 13 therefore, nght 1n holding
upon the facts of the present case that the whole 13 ex:gible

Next 1t 13 urged that in the case of prompt dower, the nght
of the wife 15 dependent upon, and does not arise until afier,
consummation of the marriage  According to Mahomedan law,
marriage 1s n civil contract and dower 1s a necessary re ult of
1t, being o part of the consideration for her agreement to become
her hushands wife by consummating the marnage Jasthan
Sakb v Assan Birs Amral®  C tron 1s not a d
ation for the marriage contract but 13 performance of the contra t
Prompt dower (rizajpal, as 1t 15 called) 1s payable immeduately on
the marniage talung place, and 1t must be paid on demand If
1t were pavble on consummation, the authorities on Malomedan

) (1556) 8 AlL 140 () ehGTom LI .23
€ (1959} 11 Mad 3> © (L GHW R (G N0 19
() (15 0) 17 €1 60 € (% ;2T § O P 2M
M (108 B m 122 () 19)23 ¥at 571
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I would have said so mnstead of using the word “demand *
And this 15 1n accordance with Kunks «  Aordin®, where 2t 15
sa1d — ‘TheMuhammadan matiimomal contract imvolves separate
and independent contiacts by the husband and wife  The wife
15 by contract bound to submt herself to her husband and he
15 bound to pay the prompt or otha dower according to the
contract, or if no sum agreed on, according to the provision of
the Jaw Each hasa separate remedy against the other for
non performance of the contract > In Ranee Khegoorunissa
Rance Pyeesunsesal), 1t was held that, under Mahomedan law, 1t
1s only by payment of the prompt dower that the husband 13
entitled to consummate the marmage or enforce his conjugal
nights and that “unless delay 1s stipulated for and agreed to, 1t
should be pad at the time of the marrage > It follows that
the nght to restitution, so far from being o condition precedent
to the payment of prempt dower, anses only after the dower
has been pud

The decree must, therefore, be confirmed with costs
Decree confirmed
r R

M (1885) 11 Mad, 3°7 {} (1S70) 13 W T 371 (Civ)

APPLLLATE CIVIL

Defore Sir Basil Seott Kt , Chaef Justice and Mv Justice Batchelor

KASHIBAI winow or GANESH (onicinarn Orrovesr 2) Arreiusnt,
¢ MORESIVAR RAGHUNATH A 3InNoR, BY IIS GUARDIAN 3OTHER
SITADAI (onrervas Perirroxer) REsrovpesT *

Iindy Law—Mital shara—TInheridance—Palernal uncle s grandson—
1 aternal uncle s widow

Among Hindus sn the Bombay Prcilency governod by the law of the
Mitahshare a pateinal uncle s grandson 1s to be preferred 23 an beir to a
paternal unele s widow

® Apyeal Do 15y of 1910
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APPEAT agamst the decision of K Barlee, Assistant Judge of
Poona, 1n the matter of an applcation for Letters of Admm
stration

Question of wheritance according to Hindu Law

The following table shows the relationship of the parties —

Krishna

Ganesh=

Shivram Vinnyak Tatya=
Chandrabhagaba: Kashibat

Raghunath Kacheshvar
(dcceased)

Moreshvar
(applicant)

Kacheshvar died on th. ?7th October 1908  Thereupon tho
opplicant Moreshvar o mmmor, represented by Iis cerfified
guardien his mother Sitabay, applied for the Letters of Admm
stration to the estate of the deceased The application was
oppoced by Chandrabbagaba: and Kashibax claiming as widows
of the golraja das of the d d The Assist Judge
relying on the decision 1n Rackara v Kalsngapa™ passed an order
granting Letters of Ad on to the applicant on hn
furmishing securnty

Opponent 2 Kashibai appealed

Jy R Gharpure for the appellant (opponent 2)

P D Blide with I B Petkar for the respondent (appheant)

8corT, C J —The question whien wo have to decide 13
whother among Hindus n this presidency governed by the Jaw
of the Mitakshara a paternal uncle’s widow or o paternal nncle’s
grandson 1s to b preferred o3 an hesr for the purpose of grant
of Letters of Admumstration  That the paternal unele’s widow
180 golraga sepsnda ehgible for heritance results from the
deewsion 10 Jallubhar Bapubhas v Vankucarbn®™, wlich was

1 (1832) 18 Bom 710 ) (18,6) 2 Bor 838
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affirmed by the Judicial Commttee The question whieh now
comes before the Court was antieapated by Mr Sustice West
s judgment 1n that case n the following passage —

 The recogmtion of the widows of gotrya sapindas as themsclves gofrasa
sapindas however slender the biss on which 1t omginally rested so far a3
collaterls are concerned has becomo 4 part of the customary law wherever the
doctrines of the Mitahshara preval and the Courts must givo effect to st
aecordingly  Whe her mdeed the widow of & collateral ehould tal ¢ befors the
son or grandson of the same man, may admt of question The mother of the
propositus takes before her son or grandson and a lihe procedeneo 19 assigned
to hus dmother and great grandmother but brothers Wives, on the other
hand are not mentioned between brothers and thewr sonsin Yajoavalkayas
toxt nor has Viynyanesvara found 1 p cnl place for them or for a doscendant s
widow as he hs for the daughtersson  Although therefore a woman, becomo
a member of hor husband y family takes tho ben fit of a rulo resembling that
of the Roman Law  jeta in that law the widow s right of inbeistance was
limited and of lato introduction the gradus spplying instrictness only to
blood relations, 80 snilogy may be thought to lean somewhat to the picferenco
of the eldest surviving male ns Tepresentative of any branch to the widow of
any collateral 1n the samo lino  but the point cannot bo finally decided antil 1t
snses n the proper form It 1s enough for the purposcs of the present cso
to #ay that s widow 1n a mearer eollst ral line has precedence According fo the
Mitakehara, over < male 1n a remotor ine” (pp 414 415}

In a subsequent passage he states that—

¢ If the foundation of the rights of midows of gofrasas under tho Mitrkshara
1 slender, under the Mayukha 1t may be called almos* shadowy (p 417)

In Rackave v Kalingapa®, the Court gave effect to the
opmmon thus expressed by West, J, by holding that a paternal
uncle’s son was to be preferred to the widow of another paternal
uncle of the propositus  Mr Justice Telang expressed the con-
clusion of the Court 1n these words —

When 1f 18 remembered that the widows of collrterals ameng the gotrgas
are not epecsfically montioned even in those works hike the Mitakshara whero
collatersl males like uncles sons alc aro expressly nimed 1t scoms o be
the furer mterpretation of the Jaw to hold, that a female gofraje sepinda 1n
any one lne eannot exclude any male properly belongng, to that hine  (p 720}

The question then 13 whether the paternal uncle’s grandson
can be said to be o male properly belonging to the hine to which
o paternal uncle’s widow belongs within the meaning of that

{0 (189°) 16 Pom 716
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Judgment  In dealing with the question of hnes of descent
Mr Justice Telang makes the following obsersations —

¢ In the Mitakshara Chapter IT Sec 5, Pl 4—5, 1t 15 lud down that the
propmquity of gotrajas 1s to be det d by Lines of & t—that 3s to v,
tho mheritance 15 to go first m the Iino (the word 1 the original 1s sanfana,
Lterally, ¢contmustion ) of the paternal grandfather, then, i default of oy
one in that line, of the paternl great grandfather then of the paternal great
great grandfather, and so forth Now ordinanly thers can be no doubt thit
each of these lines mu ¢ be treated as epresented or “continued , by any malo
member belonging to that Lino 1n preference to any female Asin an undided
fumly no female member of the famly would be ordwnarily regarded ns re
presenting the famuly while any m1le member was shive o 1t should be 13 the
caso of the lines to whick the Mutakshara refers (r 719

It has been lad down by the Judietal Commuttee that the hne
of sapsndas includes descendants 1n the 6th degree Bhyah Rem
Swnghy Bhyak Ugnr Sengh®  The respondent as uncle's grand
son of the propositus s third 1n descent from the prandfather
from whom the lne of collaterals springs and thercfore well
within tho line  This 13 not disputed, but 1t 15 argued that the
limes of collaterals are, according to the better opinion interrupted
after the second in descent from the ancestor from whom they
spring and that the third 1n descent 1s postponed both to the
first and second 1n descent 10 more remoto collateral lhnes and
also to the last four in descent in all earlier collateral ines  The
argument 1s supported by reference to Swraya v  Lakshminara
sammat), and to the article on g1pinda relationship in Appendix
IIE of Mandhks Hindu Law The views expressed in these
suthorities have by no means obtmined umiversal acceptance,
the arguments 1n favour of an umnterrupted line of six deseend
ant golrasa sapsndas from each of s\ male nncestors are to be
found 1n West and Eublur’s Hindn Law (3rd Edn pp 111—123)
and Raltan Rass Ram Chandar®  We do not think 1t necessary
10 tlus caso to miscuss the arguments on erther side 1n connection
with this dillicult question as the decisions of this Court to which
reference has been made would not n our opumon justify the
preference of the widow of a gofraja-sapsnda to any male saptndis

) (18%0) 13 Moo 1 A 3732t 394 1) 11552) & Mad. 201

) 1701y 24 A1l 125
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within the six degeees of the same lme for the purpose of inhent
ance ameng collaterals

The grandson of the uncle 15, therefore, to be preferred to the
widows of other uncles of the propositus

We affiem the order of the lower Coutt The parties may
hase their co ts out of the estate

Decree afiirriel
aBnR

APPLLLATL CIVIL

Before Sir Basil Seolt Kt Chief Justsee and Ar Justice Batchelor

TAKHMICHAND I EWACHAND (oRT0INAL PITITIONER) APPELLANT ¥
KACHUBHAT GULABCHAND ann oTmERs (OBIQINAL OPIONENTS)
TraroNpENTS *
Cital Procedure Code (dct V of 1905) Oider I Rule 10—Limtfation Act
(IX of 1903) Artsele 171—DPartrtion sust—Death of o party—Abate
ment—dppl to srt asude the ab Trmatation of siaty days—In
a partition emst a’l parts s skould be before the Court—Inherent power of
the Court to add « par'y at any stage of the suit for the ends of gustice
On the 5th Apnl 1892 the plaintiff obtained a deree for parfiton 2nd diel
10 October 1892 leaving bim surniving o minor son, who attained majority 1
February 1907 At a very la e stage of the esecntion proceedings, the son made
an spplication on the 16th April 1910 for the 1ssue of a commission to eff b
partition aceordung to the nigh*s declared 1n the parbition decree
IZeld that as soon as the Civil Procedure Cole (Act V of 1908) came into
force the st abated so far as regarded the applicant s father who was a party
and the application to sct aside tho ab.tement by 2dding the applicant as the
legal representative of the decensed not having been made withn mxty dava
under Article 171 of the Lamtatien Act (IX of 1908) th» appheation was
time barred

ITeld Sarther, that an & partition smit all the pattis should La before the

Court, and that there was nothing m the Cinil Procedure Code (At 1 of 1908)

lumting or affecting the nh rent power of the Court to make such orders as

might be ne  ss. vv for the ends of yustic

* Appeil No 510f 1010 fromerd ¢
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APPEAL from an order passed by D G Medheka, First Class
Subordinate Judge of Poons, 1 the matter of an appheation for
execution of a decree for partition

In a partition smt, No 90 of 1891, between one Rewachand
Gujar as plantiff and (1) Kachubha: Gulabchand, (2) Nyhalchand
Shirchand, (3) Sarupchand Shirchand, and (4) Harakchand Dap-
chand as defendants, the Court passed o decreo, dated the 5th
April 1892 The plamntiff died i October 1893 leaving hum
surviving a mipor son Lakhmicband, who attaned majonty on
the 7th February 1907  On the 13th April 1908 Lakhmichand
made an apphestion for commission to effect partition of non
1evenue paying 1mmos eable property under section 396 of the
old Civil Procedure Code (Act XIV of 1882), but the Court, on
the 28th November 1908, held the application to be time-barred
and rejected 1t under seetion 868 of the same Code  The apphicant,
thereupon, appealed to the tigh Court and in the sppend he with
drew the apphication

Subsequently Lahhmichand on the 16th April 1910, preferred
an npplication under Order 26, Rule 13 of the Civil Proceduro
Cod. (Act V of 1908) for the 1ssue of a commission to male n
partition according to the rights declared in the partition decree
The defendants opposed the application on the ground, among
others, that 1t was not tenable nasmuch as 1t was not malo
within the time allowed by law for the substitubion of the
appheant’s name as required by section 865 of the Cival Proceduro
Code (Act XIV of 1882)

The First Class Subordsnate Judge rejected the application on
the grounds that the swib had abated longuefore the presentation
of the appheation, that 1t was not proved that the applicant was
revented by sufficient cause from continuing the suit, and that
the apphication did not contain any prayer for setting aside the
order of abatement

The applicant preferred an appeal

§ R Dalkle for the appellan® (applicant)

G R Dandekar for respondent 1 (opp t 1)

Scorr, C J —~We think that the smt abated ns soon as the
Civil Procedure Code of 1908 came 1nto force so far as yegarded
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the applicant’s father who was a party, and the application to
sct aside the abatement by adding the applicant as the legal
representatite, not having been made within sisty days, 15 barred
by Article 171 of the Laumtation Act of 1908 It 15 obvious,
howeser, that 1n a partition suit all the parties should be before
the Court The smt has actually reached the stage of a
commussion to divide the property, and the applicant 1 a
sharer Nothing 1 the Code limits or affects the inherent
power of the Court to make such orders as may be necessary
for the ends of justice, and under Order I, Rule 10, the Court
may, at any stage of the proceedings, order that the name
of any person whose presence may be necessary in order to
enable the Court effectually and completely to adjudicate upon
and settle all the questions involved 1n the smt, bo added We,
therefore, order that the apphcant be added as a defendant 1n
the suit, being bound by all the proceedings up to date

Costs costs in the cause

Order set assde
GBR

APPELLATE CIVIL

Before Mr Justice Chandavarkar and My Justiee Heaton

SUBRAYA miy VENKATESH BUDDA SHETTI a¥p OTHERsS (ORIGINAL
PratNtiFes), APPELIANTS ¥ GANPA alizs GOVIND NATAYAN NAIK
axp ormees (omugrvan Deerroaxts) Reseowpewes ®

Marlyaye—][ortyngcefutlm] to pay a parl qfcamm'n ation as provsded sn
the mortgay Fu of consid. \Y payment cannot
be taken as part of mortgage debt—T'r insfer of Prq:erty Act (IV of 1882)
sections 56 81 88-~Uarshalling of securilies
In 1896, G mortgaged some lands (Serial Nos 1—10) to V for Rs 400 of

which Rs 200 were pad i cash and Ps 200 were fobe pud to N s pnior

mortgagee V having fatled to pay to N G sold to defendant No 5 some of

the lands mortgaged (Serisl Nos 6-—10) and other propoerty and redeemed N s

morlgage by paying Ps. 200 to bum. Sub cquently V pad Rs 200 to G

# Second Appeal ho 797 of 1907
2 7—3
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Shortly nfterwards G mortgaged some more lands (Serzal Nog 1,8, 4and 5)
to defendant No 4 for Rs 400 The defendant No 4 sued on hi mortgage
and obtmned a decree against ¢ In evecution of the decrec the lamds
Serial Nos 1,3 4 5 weresold and wera purchased by defendant No &V
then sucd on iy mortgage troating 1t as ono for Rs 400, to recover {he
amount by sile of all the ten numbers The lower Courts recogmiz d V ¢
mortgige only for Rs 200 aud granted lim a deores suthomzing lum
to procced against Serial No 2 alone and 1f the salo proceeds faled to satisfy
his Jaim, to proceed sganst the other seral numbers which were sold to
defondants Nos 4and § Onappeal —

Held that V was not entitled to treat his mortgage as one for Ps 400,
sinoe V' havin,, failed to pay Re 20)to N cither at once or withun a ressonable
tume there wrs partnal failure of constderation for the mortgn,e and the sab
s3quent payment of Rs 200 to G by V could not serve in law to undo the effect
of that fulure so as to prejadi e the nights of defendant No &

Held, farther that the Oourt had power under section 83 of the Tran fer
of Prop rty Act (IV of 1832) to p3ss 1a such a sutt a decreo for sale ordenng
that, m dsfault of G piying the mort,aged property or o suffimient part
thereof be sold

Per Curiam —~The provisions of section 56 of the Transfor of Proporty Acty
1883 apply only as between o seller and hus buyer, not asbetween a mortgageo

of the seller and the buyer

Sr-ovp appenl from the deasion of C C Boyd, Districk
Judge of Kanara, confirming the decreo passel by K R Natu,
Subordinate Judge at Kumta

Suit on mortgage

On tho 3rd January 1898, Ganpa (defendant No 1), as
manager of a Joint Hinda famly consisting  of himself and us
two brothers, defendants Nos 2 and 3, mortgaged lands
(Serinl Nos I—I0j to Venkatesh Shettr (father of plantifs]
for Ry 400 Rs 200 were pard in cash at tho timo and the
remainder was covenanted to be pard to Nagappa, a prior
mortgagee  Venhatesh failed to make the payment Oa the
10th July 1897, Ganpa sold somo of the lands (Seral Nos. 6—10)
and other property to Rango (defendant No 6) for Re 300,
and out of tho money redeemed Nogappa’s mortgage On tho
15th March 1898, Ven! atesh paid Rs 200 to Ganpa On the
$0th Varch 1898, Ganpa mortgaged four moro lands (Sersal
Nos 1, 3,4 and 5) with Shuram (defendant No 1) In 1907
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Shivram suel on his mortgage and obtained a deerce In
esecution of the decree, the lands Sertal Nos 1, 8, 4 and 5 were
sold and purchased by Shivram himself

In 1904, the plamntiffs sued to recover then money (Rs 400)
by sale of the mortgaged property The Subordinate Judge held
that as the pluntiffs had paid Rs 200 under the mortgage, the
mortgage held good to that amount only, and that the subsequent
payment of Rs 200 which they made to Ganpa was no part of
consideration for the mortgage and applying section 56 of the
Transfer of Property Act, 1882, he ordered that on falure by
Ganpa to pay the mortgage amount within six months of the
date of the decree, the plamtiffs should first put up to sale land,
Serial No 2, and if there was any deficiency after that sale, the
other land Serzal Nos 1 and 3—10 should be sold

On appeal, the District Judge confirmed the decree, but placed
rehiance oo section 81 and not on section 56 of the Transfer of
Property Act of 1882, :n support of the order of sale

The plantiffs appealed to the High Court

Nilkant dimaram, for the appellants —1I submit we are entitled
to a decree for the full mortgage amount, s ¢, Rs 400 The
money that were payable to Nagappa was eventually pad to
defendant No 1, who had 1n the meanwhile made the payment
hunself By accepting payment from plamfaff, the defendant
No 1 allowed the mortgage charge to be vahd o the extent of
Rs 400 Inany view of the case the defendant No 4 should
not be allowed any priority in virtue of his mortgage Further
the lower Courts have crred m restricting the plantiffs’ nght to
Serial No 2 1n the first nstance The Court of first mstance
has erred 1n applying section 56 of the Transfer of Property
Act 1882, and the lower Court has mustakenly relied on sec
tion 81 of the Act, 1n maling the order Sec Indukurse Rama
Rajuv Yerramlls Subbarayudu®, Lala Dilawar Sakar v Dewan
Bolaliram® and Bhikkar: Dasv Dalsp Singh®™  Seo also Kizhun
Pershad Chowdhry v Tivpan Pershad Singht®

) (188) & Mad 357 G (1895) 17 AlL 434,
) (1835) 11 Cal 208 ) (1707) °4 Cal 73
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P M Vinelar,for the respondent, 1eferred to Webby Srith®,
Tudd v Inster® and Gibson s Seagrim®

Coanpavaznar, I —It 15 necessary to state ot the outset the
facts found by the lower Court of appeal, so far as they are
materal for the purposes of the two questions of law argued
before us

The facts aro briefly these

On the 3rd of January 1896, defendant No 1, as manager of the
updrvided Hindu family consisting of hirself and defendants Nos
2 and 3, mortgaged by a registered deed (Exhibit 42) ten lands to
one Venkatesh Shetti, deceascd, represented 1 this hitgation by
the plamtiffs, for a debt due from the family The consideration
for the mortgage was Rs 400, of which Rs 200 were poid at tho
time of 1ts cxecution to the mortgagor, as to the balance tho
mortgagee covenanted by the mortgage-deed to pay 1t fo one
Nagappa, a previous mortgagee of defendant No 1’s family

Venkatesh Shetti, the mortgagee, having failed to pay to
Nagappa defendant No 1 <old to defendant No 5, on the 20th of
July 1897 .ome of the lands mortgaged under Exhibit 42 and
other property not covered by that deed, and by means of tho
proceeds of the sale defendant No 1 through defendant No 5§
redeemed the mortgage fo Nagappa

On the 15th of Maich 1898, Venl atesh Shetts, the morlgagee
under Dxhilnt 42, pasd to defendant No 1 Bs 200

On the 30th of March 1898, defendant No 1 mortgaged under
a remstered deed (Exhubit 60) to defendant No 4 for Rs 500
four only out of the ten lands covered by plantifi’s mortgages
Exhilnt 42

In 1902, defendant No 4 sued defendant No 1 onhis mortgage,
and, {n exccation of the decreo for sale obtained therem, becamo
purchinser through Court of the four lands covered by Mg mort-
gage, Lt 60

The result was this  Plamntiffs were mortgagees of defendant
No 1 for Rs 400 under Txhibit 42, but tiey did not, ns sgreed,

) (165,) 30CL D 1924t p °00 ) (157 10 Jlare 140
09} (1500) 20 Bear 14
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pay s 200 out of that rmount to defundant No 1’s presious
mortgagec, Nagappa, until after defendant No 1 had sold somo of
the mortgaged lands to defendant No &5 and satisfied Nogappa’s
mortgage Defendant No 4, a mortgagee subsequent of some
other lands mortgaged under Exhibit 42, became Court purchaser
of those lands 1n escention of a deerce on hia mortgage

Plamntiffs now sue to recover on therr mortgage, Ixhibit 42
Both the lower Courts bave given them a deceree treating their
mortgage as one for Rs 200 only, mstead of Ry 400, further,
the Courts have directed by the decree that in the event of
defendants Nos 1 to 3 failing to pay the amount found dur on the
mortgage, plamtiffs should first proceed against that porlios of
the mortgaged property which 13 1n the hands of those defenderd,
and bring to sale the properties sold respectively to defondud,
Nos 5 and 4, only 1n case the decree 13 not satisfied by o sule of
the former

Plaintiffs impugn on thie second appeal the eorreetnes §13¢y
of both these restrictions on thewr might under ther sty 45
Txhibit 42

Furst, 16 15 contended for them that as they paid the Ja ¢ (g
Rs 200 to defendant No 1, they are entitled to tye + 414 1 dorts
gage, Exhibit 42, as one for the full consideration of B, 49, 4, .
finding of the Court below disposes of that contentls ey
to that finding, the mortgagee had kept the amynt «f 27, 1y
for payment to Nagappa He was bound to pey +1c 4 . 4 P
the latter erbher at onco or withia a reasonable i (€, 4y, it
tractto pay He did not perform the contract end 2o/ + 4 ol
was 1n consequence compelled to sell somo of $he g 4 !
to defendant No 5 and to satisfy Nagappss 4 4, o 4
sale proceeds  There wag, therefore, partial f, J s 1 14
tion for the mortgage, Dxhibut 42, and the sutes , , it
Rs 200 to defendant No 1 by the plantiff , 4 ,j;‘{lum of
law to undo the effect of that failure, so ng (/,p,,,//} ”/:I/l; W
of defendant No 5 Those rights are as of ¢3¢ ,;:9 /w -,} ’I:!lmu
sale to him took place  The plambifls’ conter ,, et I/ el tho
quent payment of Rs. 200 must be treated gy o 4 tho mnbns

£ 4 rep
i
under Exiilnt 42 s0 as to entstle lum P ALFII 6 11y
peer B otk .y, frount 89

57 Js tuly
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the sum of Rs 200 pmd according to 1ts terms on the date of 1ts
execution, 1gnores the fact that there was no contract for any
future advance m that deed Nor can the plamiiffs hold
defendant No 1 personally hsble for the sum of Rs 200, the
personal habihity having become barred by limitation

The next question 1s whether the low er Courts have nghtly de
creed that, i the event of defendants Nos 1 to 3 farlure to pay
the decretal amount found due upon the mortgage, Exhibit 42, the
plantiffs should first proceed by way of sale agamnst that portion
of the mortgaged property which 15 1n the hands of the former,
and that they should proceed agamnst the property purchased
through Court by defendant No 4, 1n case the proceeds of that
sale are not sufficent to extinguish the decretal debt The Sub
ordinate Judge relied on section 06 of the Transfer of Property
Actin support of this portion of the deerec  That section apphes
only as between o seller and Ius byyer, not as between s mort
gogee of the seller and the buyer The District Judge relies on
section 81

Defendant No, 4 1s now, no doubt, a purchasorat a Court salo
of some of the lands mortgaged under Exlubit 42 But beforo Ius
purchase lic had been a puisne ortgagee under Exhibit 60, and
the doctrine of law 1s that a imortgagee, who purchases mortgaged
property 1n execution of his decree for sale on his mortgage,
becomes a purchaser by estoppel, that s to say, he purchases
the 1interests of both the mortgagor and the mortgagee Kiciray
Jurrup v L ) Defendant No 4 13, therefore, entitled
to say that he must be treated A3 a pmisne mortgageo for the
purposes of plamtffs’ mortgage, and that he must be allowed
the benefit of section 81 of the Transfer of Property Act

But then that section requires that the pwsno mortgageo
should have had no notice of the former mortgage Herest1s
found by the Courts belovs that defendant No 4 had notice
Seetion 81, therefore cannot averl ham

Though the decree of the Court below cannot be supported on
the ground of cither of the sections mentioned the Court has

@) {1573) 5Pom 2atp 5
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power, under section 58 of the Transfer of Property Act, to pass
10 such a st a decree for sale, ordering that, in default of the
defendant paymng as directed by the decree, the mortgaged
property or a sufficient part thereof bo sold  The lower Court’s
decree, directing the sale of the portion of the mortgaged property
which 13 1n the haods of the mortgagors (respondents Nos 1 to §)
first, before the appellants can proceed aganst the property in the
hands either of respondent No 4 or respondent No 5, must be
upheld as being 1n substantial compliance with section 88, unless
the appellants are able to satisfy the Court that the direction in
question has prejudiced or 15 lhely to prejudico their rights

Appsyya v Rangayya®  No such complaint having been made
1n the lower Court of appeal, 1t should not be allowed in second
appeal On these grounds the deeree must be confirmed with
costs

Decree confirmed
R R
() (1908) 31 Mad 419atp 423

CRIMINAL RLVISION

Befors My Justice Ohandavarkar and Ar Justico Heaton
IN RE BADA YESHWANT DESAI*

Crimnal Procedine Code (dct ¥ of 16898} sectrons 119, 200, 437—Secursty for
Jood Vehaviour—Drscharge by Magrutrate—District Magssivate ordering
Jresh nguiry—A. d-—=Discharge~—1In
A Dastrict Magstrate can under seotion 437 of tho Criminal Procedsre Code

1898 order fresh Inquiry nto the case of a person “ discharged * by

Subordinate Magistrate under ection 119 of the Code
I'lephrase ¢ any accused person” as used 1n section 437 1snot confined 1q its

spplication to o pereun aganst whom s complaint his been made under

section 200 of the Code It mcludes o person procceded against under

Chapter VIII of the Code
The term *dis hargud 13 not defised 1n the Code and there is no valid

gronnd for departing 1n respect of 1t from the rule of construction that whers

P
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1 a Statute the same word 1gused :n drfferent sections it ought to be interpreted
nthe same sense throughout uuless the context m any partienlar sechion
Plainly requites that 1t should be undorstood 1n a diffirent senso
Qucen Empress v Mutasedds Lal®), King Emperor v Fya ud din
and Queen Empress v Mona Puna(3), followed
Queen Empress v Iman Aondalth) and Velu Tuyy Ammal v Chdam
baravelu Pellasts} not followad
Tats was an application to revise an order passed by J Brander,
District Magistrate of Ratnagi
The applicant was asked to furmish security for good behaviour
under Chapter VIIIof the Oruminal Procedure Code  The trying
Magistiato heard witnesses exammed by the prosecution and
defence, and discharged the applicant
On an appheation having been made to him, the District Magis
trate, acting under section 487 of the Criminal Procedure Code, seb
aside the order of discharge and directed o fresh inquiry agatast
the applicant to be held before another Magistrate
The applicant apphed to the High Court
B 7 Desas for the apphcant
@ 8 Rao, Government Pleader, for the Crown
The following cases were referred to — Wuhammad Kkan v
King-Imperor®, Queen Empress v Iman Mondal®, Velu Zays
Ammal v Chidambaravelu DPillas® , Queen Impress v Mona
Puna® , Queen Empresy\ Mutasadd Lal®, and Aing Lmperor
v Fyaz wd din®

CuanpavARKAR, J —Tho question beforo us 1s whether the
District Magistrato has junsdiction under sechion 437 of tho Code
of Crimunal Proceduro to order a fresh inquiry mnto the caso of 8
person “ discharged® by a Subordinato Magistrato under sechion
119 of the Code Tho deewsion of the question furns upon the
interpretation  of the words “any aceused person ” and
“discharged ” used 1n section 437 Thero 13 no defimbion of
wpecused person”” an the Code, and wo seo no sound ruason for

ar(1e gy 1Al 107 9 (2= Cal 672
@ 1001y 24 AU 148 () (190783 Mal. 8o
©} (169" 16 I et G} {1903} P L No 420f17°04(Cr)
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confimng 1its application to a person agmnst whom “g
complaint” has becen moade under section 200 of the Code
Per_ons proceeded agamst under Chapter VIII of the Cole ale
persons agamst whom there 1s an sccusation n the ordinary
acceptation of the word The word ¢ discharged * 1s also not
defined 1n the Code, and thero 1s novahd ground for departing 1n
respect of 1t from the rule of construction that, where 1n a Statute
the same word 13 used m different sections, 1t ought to be
nterpreted in the same sense throughout, unless the context i
any particular section plainly requires that 1t should be under
stood 1 a diffrent sense  We think that we should follow the
rulings of the Allahabad High Court Queen-Lmpress v Mutasadds
Lal® and King-Emperor x Iyaz nd dint), which follow the
decasion of this Court 1n Queen Bmpess v Mona Puna® , and
not the rulings i Queen Lmpress v Iman Mondal® and Felu
Tayr Ammal v Chidambararelu Pedia® The rule 15 accoramgly
discharged

RBule duscharged
I R
(1) (18 8) 21 All 107 @) (1392) 16 o1 €61
@) (1°01) *$ A1 L3 ) (1900) 27 Cal g(2

) ("9u2 33 Ved €o

APPELLATE CIVIL

Defore Mr Justice Chandararkar and My Justice Heaton

BAI MAHAROP'D AND oTHEPS (OPIGINAL DEFENDANTS), APPELLANT®

¢ BAI MANGLA AXD oTHERS (orIciNaL Praintiers) Rrsrovpenrs ¥
Deposst—Hishand deposstang money 1n wifes name an ks shop—Interest

allowed overthe amount—Depositee allowed to withdraw—Husband acknow

Ledging trusi—Creatson of trust—Trusts Act (II of 138°) sections 5 and

G—Transfer of Property Act (IV of 189°) sections © 54

D made & credit entry of R8 20000 10 Ius books 1n the name of hus wife
T carrywg interest at 4} per cent The entry was made on the Ist November
1891 as of tho 30th November 1690  The amount of I's 20 00 ws treated as
Welongieg to H 1n the Sereaye (balance sheet) in the Samadaslat book

# Tirst Appeal Mo 273 of 1908
B70—4
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(account book of depostts, &0) and 1n the Pyapavahs (mterest account book) In
November 189> H  on the oscasion of her gorng on pilgrimage withdrew soms
monoy from the account H dred on the 2nd March 1001  On the 29th July
1801 D wrote & letter to his four daughters by H saymg that the money
nbove referred {0 wasgiven by um to H as o gift that the four danghters
had equal night to take the money, but that 1t was to bedinded after his death.
In February 1903 D dobited the whols amount to H s account and credited
the same to the sons of M, oze of the daughtersof D and H Tlus he con
firmed by hus will which ke made shortly afterswards wherein he stated that the
monoy was always his own and never belonged to his wife JI  After D's
death, which tool place 1n March of the same year the three remaming
daughters of D and H sued to recover their share of the money —

Held, that the p'aintiffs wore entitled to recover their shale m the amount

JIeld by CHANDAvAREAR, T that the eircumstances proved showed that D
ntended & trast m favour of lus wile H , and that that frast was carced 1nto
effect logally by hun

Ield, by HEatow J, that thero was no trust but that o the errenmstances
of the case, D conferred on H a right to the money though he did not actually
give her money, and this right ho by his own auts and words mads perfect by
those means wlich were approprate to the purpose

Arrear from the deciston of Vadilal Tarachand Parchh, First
Class Bubordinate Judge at Broach

Suit to recover a sum of monoy

One Damodardas had a wife Har] ore by whom he had four
daughters  Mangle, Kasl: apd Dhanbore (plamnbiffs) and
Mahakore (defendant No 1)  Mahakore had threo sons Dlura)
lal, Pranlal and Ratilal (defendants Nos 8 to 5)

On the 1st November 1891 Damodardas made a credit entry
of Rs 20,000 m b account books n the namo of Harkore
The entry nwad made as of the 30th November 1890 and interest
was caleulated at tho rate of 4} per eent  This wmount together
with the nccumulated 1nterest was shown mn Horhore’s name m
tho Eamadashat book (s ¢, book showing the deposits &¢) in the
7 yaparaks (interest account) and in the Sareapesr (annual balapco
shects) In November 1835, when Harkore went on prlgrimage,
she withdrew fromn the sccount a sum of Rs 150 odd, and she
further withdrew 1n small sums another amount of Is 359 from
the eame account  Harkere died on tho 2nd March 1701



VOL XXXV BOMBAY SERIES

Some fume a'ter Harbore’s death, Dewodardas started on
pgrimage  On that occasion be wrote o letter to his four
daughters, which ran as follows —

{To) Ben Mangla wnd Mahakore and Keslu and Dhanhkore  written by Shah
Damodardss Tutsidas To w1t Yom are my danghters and your mother
BuHosrhore 1s dead  There are her ornaments worth about (Rupees) five (or)
#ix thonsand  As to the sud (orvamens) md as to thy money (wh cb bas beeo)
given by me as agift to your mother BuHarkora (and) which 13 placed to (her}
credit in my Sarafi {& ¢, money lending) shop—you 1l the four sisters have
equal right to take the said money and ormaments After my death you
shoald take (the money) snd sbovld dinade and take the ornmments or as stated
by me 1w the will (you) shoull keep the Same (se, ornaments) as yanb
{property) sud wear them on nacessary occsions and s to the money whatever
the same may come to with mterest, you all the four msters should divide the
£1me 1sto shares and keep (the respeetive shore) credited m the shop mthe
nam of exch or shoatd dinide sud take the ame I am gomg on prignimage
and beuce I have wittten this note X ou shonld act s accordance with what
15 written theran (herein)  Thus g9 all

Thercafter Damodardas changed lus mind  In Eebruary 1203,
he debrted the Rs 20000 and interest (Rs 81,710) to the name of
Harhore and eredited 1t to the names of the three sons of
Mahahore And n bis Jast will which he made about that timge
be referred to this change of entries, and stated that the money
never belonged to hiy wife, but was all glong his own
Damodordas died on the 23rd March 1908

On the 5th March 1904, the thrce daughters of Damodardas
and Harkore filed this suit to recover their share i the amount
aforesard, treating it as belongmg to Harhore The claim wes
resisted by the fourth daughter Mahakore and her three sons,
who contended that tho moncy ever belonged to Damodardas
who had gifted 1t away to the sons

The Subordmate Judge held that Damodardas had made » gift
of the money to Harhore and that the plammtiffs were entitled
to recover thflr share 1z the same

The defendants appealed to the High Court

Raskes, with @ § Rag, for the appellants

Strangrian (Advocate General), with I 4 Skak, 8r the
respondents
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(account book of depostts, &¢) and 1n the Vyazaraks (interest acconnt hook) In
November 1895 H, on the oocasion of her going on pilgrimage withdrew some
monoy from the account H dted on the 2nd March 1901  On the 20th July
1901 D wrote a letter to hus four daughters by H eaying that tho money
above referred to was given by lum to I as o gift that the four daughtus
had equal right to take the money, but that 1t was to bedinded after bis death,
In February 1903 D debited the wholo amount to H s account and credited
tho same to the sons of A, one of the daughters of D and H  This he con
firmed by his will which he made shortly afterwards wherein he stated that the
money was always lus own and pever belonged to hus wife H  After D's
death, which took place in March of the same year tho three remunmg
daughters of D and H sued {9 recover their share of the money —

Held, that the plamtiils wore entutled to resover thoir share 1n the amount

Jleld by CHANDAVAREAR,J that the circamstances proved showed that D
wntended & trost in favour of lug wife I , and that that trust was corrjed 1nte
offeot logally by him

Teld by Hratow,J that there was no trust but that 1n the ereumstances
of the case D conferred on H a right to the money though be did not actaally
givo ber money, and this right he by his own acts and words mads perfect by
those means which were appropnate to the purpose

Arpest from the decision of Vadilal Tarachand Parchh, First
Class Subordinate Judge at Broach

Suit to recover & sum of monoy

One Damodardas had a wife Harlore by whom he had four
daughters Mangla, Kash: and Dhanhore (planhifly) and
Malirkore (defendant No 1)  Mohahore had threo sons  Dhira)
lal, Pranlal and Ratilal (defendants Nos 3 to 5)

On tho 1st November 1891 Damodardas mado & eredit entry
of Bs 20,000 1n his account books 1 the nemo of Harkore
The entry was made as of the 30th November 1800 and aterest
was ealeulated at the rato of 43 per cent  This amount together
with the accumulated mterest was shown in Herkore’s namo 1n
tho Sarsadaslat book (s ¢, Look showing the deposits &c¢) in the
7 yagavaks (interest account) and 10 the Sareagas (annual balance
sheets)  In November 1805, when Harkore weat on pilgrimage,
she withdrew from the account a sum of Rs 150 odd, and she
further withdrew in small sums another amount of Rs 359 from
the enme necount  ITarkore died on tho 2nd March 1901
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Some tume after Harhore’s death, Damodardas started on
pilgnmage  On that occasion he wrote o lelter to tus four
daughters, which ran as follows —

(To) Ben Mangls and Mahakor and hoshi and Dhankore written by Shahy
Damedardas Taiadas To wit  Yow are my daughters and your mth ¢
BaiHarhore 1s dead  Ther are her ornaments worth about (1 upe s)fire (or)
eix thousand  As to the sud (ornuments) wnd asto themoney (which bag been)
given by me as a gt to your mother Bat Harkote (sud) which 13 j aced to (her)
credit in my Sarafi ¢ ¢, movey lending) shop—you all the four sisters hav
equal nght to take the suid money and ornaments  After my deat yeu
should take (the money) and should divide aud take the ornments or ag atated
by me 1n the wil (you) hould Leep the samo {se ornaments) ay Joint,
(property) and wear them on nacessary oceisions and as to the money whatevep
the same may come to with 1aterest, you all the four sisters should dipyqe the
same 1nto shares and keep (tho respective share) credited in the 2hop 1n thy
name of each or shonld divide and tahe the same T am gong on plgnimaga
and benee I have written this note  You shoald aet 1 necordanes w:z[\ “ha“
1s written theromn (herein) This s all

Thercafter Damodardas changed is mind  In February 1303
he delnted the Rs 20 000 and mterest (Rs 81,710) to the name 0:;
Harkore and credited 1t to the names of the three song of
Mahakore And m his last will which he made about that iy,
he referred o thus change of entries, and stated that the monge
never belonged to his wife but was all along hig OW:
Damodardas died on the 23rd March 1903

Onthe 5th March 1904, the three daughters of Damodarday
and Harlore filed this suit to recover their share 1 the amount
aforesard, treating 1t as belonging to Harkore The claim g
resisted by the fourth daughter Mahakore and her thres gop,
who contended that the money ever belonged to Damodludx;
who had mfted 1t away to the sons

The Subordinate Judge held that Damodardas had made o oit
of the money to Harkore and that the plamtifis were enfatle
to recover th':u' share mn the same

The defendants appealed to the High Court

Raskes, with G § Rao, for tho appellants

Strangrian (Advocate General), with L A Shkak, f& the
respondents
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CHsNDAVARKAY, J —The facts which are admitted are shortly
these  On the 1st of November 1891, the deceased Damodardas
made 1 eredit entry of Rs 20,000 1 his books mn the name of
bis wife, Harkore, carrying interest at 42 per cent  The entry
was made as of the 30th of November 1890 He also treated
the amount of the entry as belonging to lus wife 1 Ins annual
balance sheet showing his assets and Liabilities, 1n hig Samadaskat
book, and 10 his Pyajavake which contained his interest aecount,
and m which mterest was caleulated on the mmount at varying
rates  In November 1895, Harhore went on pilgrimage and from
the entries 1 Damodardas s books 1t appears that before gomg
she bad withdrawn Rs 150 odd from her account Harhoro
died on the 2nd of March 1901  On the 7th of February 1903,
Damodardas debited Rs 15,000 to her account and credited
the same amount to the three sons of his daughter, Mahakore
On the 23rd of February 1908 he made a will, m which he
stated that the amount was his own and had never belonged
to his wife

These facts standing by themselses may be irsufficient to show
that Damodardas intended to create o trus* mn respectof Rs 20000
m favow of hus wife, and that he had constituted Inmself
her trustee as to that amount DBut the respondents rely ona
document (Uxhibit £47), purporting to be a declaration of the
trust and written to his daughters by him six months after tho
death of his wife, Harkore The g of the d t
has been questioned for the appellants, but I see no reason
whatever to doubt it The sigoature on 1t purporting to
be that of Damodardas 1s adoutted ashis  What 13 alleged
15 that, before going on pilgnmage, he had left o number of
blank papers signed by him with one of his sonsin law,
but of this there s no satisfactory proof Woro that true,
the appellants should have found no difficulty 1 producing a few
such Ulank papers or addueing eredible evidence in support of
their allegation Tt 19 true that the document in question was
passed on the very nest day after Damodardas had ashed hus
pleader Mr Ambashankar, whether he could dispase of the morey
1 ¥ wafe’s name, and the pleader had told lam that *he lal
no authority to do 50 as he was not the heir of s wife”” But
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T can see no improbalahity n the fact of Dumodardas acl now-
ledging the trust in favour of s wife to his daughters His
pleader the day before had pointed out to him that they were the
hetrs entitled to the amount standing m his wife s name andat 1s
not strange, rather 1t 1s very probable, that, acting on the pleader’s
opinton, he made the declaration The time when 1t was made
1s important  Damodardas was about to go on a pilgnmage
Naturally he would be anxious to settle all hus affairs, and make
defimto arrangements about his property and his wife’s It 1s
usual with Hindas proceeding on pilgrimage to do that

If the document Fxhibit 447, 15 proved, as I hold 1t 19, there
can be no question that Damodardas intended g trust in faxour
of lis wife  The only question, then, 1s whether that trust was
carried nto effect legally by him It 1s contended for the
appellants 1t was not, because (it 15 urged) Damodardas did not
comply with the requirements of scction 5 of the Trusts Act,
the second clause of which provides that ‘no trust in relation
to trust property 13 vahd unless declared as aforesmd ® (s e, asn
the first clause), ¢ or unless the ownership of the property 1s
transferred to the trustec” According to the contention, there
must be either “a non-testamentary mstrument 1 wrting
signed by the author of the trust or the trustee and registered »,
or a transfer of the property to the trustce In this case thero
vas neither

Section 5 of the Trusts Act must be read with scetion 6 See-
tion 3 lays down what 1ay be called the extrinwic conditions
necessary to create o trust  In other words, 1t prescribes the
mode of its ereation  Secction 6 lays down the 1intrmsic condi
tions necissary for a vahd trust, in other words, gien an
mstrument 1n writing or transfer of the Lind mentioned m
section 5, 1t presenbes what s necessarv to mako out 4 trust
from the words used 1n the strument or the act denoting the
transfer Tho question must naturally have occurred, I
presume, to the draftsman of the sectionsin this way ~ Sechion §
prescribes transfer as one of the two alternative modes for creat
g o trust of moveable property But the word #ransfer, aa
defined 1n the Transfer of Property Aet (scction §), escludes the
conveyance or delivery of property by a man to humself  When
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n man creates a trust and constitutes himself its try tee, there
can be no fransfer Hence, I apprehend, the exception was
made i section 6 that in such a case there need be no transfer
Section 5, clause 2, lays down a general rule, scction 6 creates
an exception 1n the case of a trust of moveable property

But 1t 15 argued that ths construction 19 inconsmstent with the
plan language of section 6, which requires that 1t should be
read “subject to the provisions of section 5% I do not see tho
inconsistency  Section 5, clause 2, requires transfer for o salid
frust of moveable property, where 1t 13 not created by a
non testamentary mstrument of the hind mentioned 1n the first
clause, and section 6 virtually declares that where & person 13
himself the author of & trast, there 15 a transfer, 1f the other
conditions preseribed 1 section 6 are complied with

Then 1t 13 smd that, 1 that case, upon this construction of
scetion 8, a transfer 1s neeessary for a valid trust of immos cable
propeity except where the trust 13 ercated by a person of s
own property and he 1s hunself the trustce, but scction b
requires nothing of that kind in the case of such a trust  Here,
agnun, I fail to percesve any contradiction between tho two
sections on the construction above stated “Transfer of
property ”’ as defined in scetion & of the Transfer of Iroperty
Act, *“means an act by which a Iiving person conyeys property *,
and seeing that by section 54 of the Act, the Legslature has
made 1t plam an the case of a sale that o transfer of immoyeablo
property can be made by a remstered instrument the tatention
of tho Legislature appears to me clear that mn the case of a trust
of immoveable property, such an instrument would operate as a
transfer  When scctions 5 and 6 of the Tru ts Act are rend, a3
they should bo read, by thelight of the releyant provisions of the
Transfer of Property Act, I venture to tiunk that the words of
neetion 6 of the former Act, which lisvo given nise to difficulty of
construction, must ba construed as meamng that, though as a rulo
transfer 15 one of the conditions necessary for a salid truat,
whether 1n tho case of moveable or smmoveable properts no
transfer 15 required where the trust 1s declared by a will or
where the nuthor of the trust 1s limself to be tho trastee, and
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that one of the modes of transfer 1s o non testamentary
/ anstrament 1n wrting which 15 registered

For these reasons I am of opimon that in this case there was
a valid trust 1n favour of Harhore As to the ornaments 1t 13
admitted that, fthe document Eshibat 447 1s held proved, the
respondents are entitled to them

The decree 1s confirmed with costs

HEaton, J —The plantiffs sue as some of the hewrs of one
Harkore Lom Damodardas Tulsidas to recover a three-fourths
share of her property  Assmiming that she left property of her
own, the plamtiff. are entitled to three fourths of 1t This1s not
denied

The property alleged to be Harkore’s comprises a sum of
money and certain ornaments  Her husband was a trader and
1n certain respects a banher also, as clients sometimes deposited
money with lim  Tn sueh ceses he showed these deposits in
his accounts and i his annual balance sheets and sometimes
he had a Samadas?a?, o hand of pass book, made out mn the
depositorsname  In November 1691 Damodardas caused the sum
of Rs 20 000 to be entered 1n Ins business accounts in the name
of lus wife as 1f she had deposited that sum with him  There
after up to the time of Haihore's death and for some time
afterwards, that sum with accumulated mnterest, appeared 1n the
accounts and the balance shects exactly as 1f Harkore had been
a depositor with Damodardas  This 1s the sumn of money three-
fourths of which the plamtiffs clum Defendants dented that
either the money or orpaments wure Harkore’s The First
Cla s Subordinate Judge, who heard the smt, decided all the
mam points in favour of plaintiffs, holding that both the money
and ornawents were Harkore’s He decreed the clam De
fendants have appealed

The facts are fully stated n the judgment of the lower
Court I concur with his conclusions zs to the facts 1o dispute
The difficulty arises m connection with the inferences to be
drawn from those facts

I will first deal with the ornaments The determination
whether they were or nere not Harhore’s depends largely on
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tho genumeness or falaty of an elleged mgned and attested
declaration purporting to be made by Damodardas on thoe 28th
July 1901 (Exhibt 447) This was some months after Harhore
Dad died and the day after he added o codieil to hus ongmal
will, made 1 1900 some months before his wife Harhore died
At this tume, July 1901, no disputes had amsen e have
heard oll that has to be said agamnst this mgned declaration
and hold 1t to be genune Admuttedly 1t bears Damodardes’s
real signatut. and we cannot discern eny mndications, estrnsic
or 1ntrinvic, 1n appearance or matier or circumstances which
with any degree of clearness or probability pomt to fabreation
I tlunh the Subordmate Judge has satistactonly dieposed of
what 1s alleged agoanst 1t In this declaration it 15 admitted
that Harlore had ornaments  That being so the number and
1dentity of those ornaments are not disputed and to that extent
the decree of the Jower Court must be afirmed

The same declaration speaks of “ the money given by me as
o gmft to your mother Bai Harkore and which 1s placed to credib
1 my money lending shop”  This 1s of somo importance as
confirming the account entries snd showing that Damodardas
consistently regarded that money (the Ry 20,000) as hus wifo’s

A Samadasiat Look was produced relating to it wluch the
defendants allege 19 alco fabricated It 1s unnceessary to sy
more than that the Subordinate Judge has given good reasons
for holding 1t to be genuine and that after a scrubiny of the
cvidence and heanng the arguments we agree with lnm

Tho Subordimate Judgo hedd that the woney hnd beeome
Harl ores in virtue of n gift It wasat one tine contended that
she had herself deposited the monev, but that was not proved
and Lias not been urged 1n appeal The facts aro simply that
Damodardas credited Rs 20,000 to lus wife and thereafter
treated her as o dejostor for that amount This does rot
indicato o mft of money 1 a mit atallitas o gift of o nght
tomoncy The money remamned n pact of tho eapital of the
shop It was as wmuch Damodardas’s after the credit entry 8
Lefore  Money deposited in a bank becomes the property of
the bank and cuans to be the propetty of the depoutor The
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latter becomes 4 creditor and the Bank 15 a debtor So heale,
Damodardas beevme o debtor and Harkorea creditor  There was
no mft of money nor 1s 1t argued 1 appeal that there was such
a gt Therefome the conclusions of the lower Court as to the
money canno* be supported on precisely the grounds tahen by
the Tiret Chiss Subordinate Judge

But 1t 15 arjued on behalf of the plamntiffs, respondents
appeal, that theie was a trust  To see whethe: this1sso we have
to look tosections 5 and 6 of the Indian Trusts Act According
to seetion 5 no non testamentary trust o relation to moveable
property 13 valid unless declared by o registered document o1
unless the owner lup of the property s transferred to the
trustee Here there 13 not a registered document and there was,
I think, no transfer of ownership The property, the money,
was and remained 1n the ownership of Damodardas

If we turn to section 6 we find that “a trust 1s created when
the author of the trust mdicates with reasonable certamnty by
any words or acts an ntention on his part to create thereby a
trust, eic” InthiscasoI do nob think the author of the alleged
trust, Damodardas :ndicated an ntention to create a trust It
scems to me he ndicated an intention to treat Harkore asa
depositor and nothing more The proved facts appear to me
preaisely to fit thus conception of the case and to be 1rreconeileable
with any other A depositee 13 not a trustee for the depositor i
respect of the deposit and the position hers 1s that of depesitor
and depositce and nothing more  Therefore I think there was
not a trust

Nevertheless Damodardas was a debtor and Harkore a ercditor
The evidence ta my mind eonclusively proves that Damaderdes
intended her to have the mghis of a depositor and never
wavered from that intention until disputes arose some time after
Harlore’s death Long before that time the positions of
depositor and depositee were established and confirmel by the
continued and unvarying treatment of Harkore as a depositor,
by the regular addition of mnterest to her deposit amount, and
by the debiting to that amount of money spent on the expenses
of Harl ores pilgnmage It had become too late for Dimedardas
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by any act of s to annul the relations of depomtor and
depositee  Therefore I think the Subordmate Judge was sub-
stantially mght 1n lus conclusions, though he referred to the
matteras a gift Damodardas conferred on Harbore 2 right to the
money though he did not actually give her money  This right
he by s own acts and words made perfect by those means
which m the eircumstances were appropriate to the purpose

Therefore I would confirm the decrec of the lower Court
with costs

Decree confirmed
R R

CRIMINAL APPELLATE

Before 8» Basil Soott Kt Ohief Justice on reference from Mr Justice
Chandararkar and Mr Justice Heaton
EMPEROB ¢ B H DeSOUZA.*

Bombay Dustrct Municipal Adet (Bombay Act IIX of 1901) sections 3 (7},
96t—Notice of new 6ml:lmg:—RecamtmclmJ miu wall qf a louse on s
old found: not necessarsly new bu 1g—=B: nterp of

The accused owned a hovse one of the stde walls of wh oh had fallan down
Ile rbuwlf it on is oll foralabior siboat kv gz pr nDuly oltan d

# Crimnal Appeal No 472 of 1910

4 Tho Bombsy Districs Mumeipal Act, sections 3 (7) and 96 so far as they are
material to this report, run as follows —

Section 8 (7) — Buildmg  shallincsude any huat, shed, or other eaclosure whether
nsed 83 & buman dwelling or otherwise and shall inclnde a'so walls, verandabs
fixed platforms plinthe door steps and the bike

Seetion 96 —Before begianing to erect any building or io slter externally or adl

to any existing dbmlding or to e construct any pro

Natlee gt new bul.dinge Jecting portion of & buildiag i respect of which the

Momeipality 18 empowered by scction 92 to enfarees
removal or set back the person intending eo to build alter or add shall give to the
Mamelpality notios thereof in wnbiug

. . . v . ] .
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pernns 1om of the Mun upahity  He wrs thereupon charged, under section 96
of the Bombay Dt Lriet Munic pal Act (Bombay Acb 11 of 1201) for having
erected a bmlding without perm sion of the Mumcipality —

Held that the aceased commutted no offonce ander section 9a for it could
not ba said as a matter of law that the maternal re constiumetion of a swall
wll must constitute the ¢ erection of o bwilding

Lmperor v Kalekkan Sardarkhant, distivguished

Per Curiam —It1s recogniz 4 1 England to be o mmle with regard to
the effect of interpretation elauses of a comprehensive matnure that they arenot to
bo taken 83 strictly defimeg what the meaning of a word must be under all
cirenmstauces but merely as declaring what things may ba comprehended
within the term where the circumstauces requirs that they should

The Queen v The Justices of Cambrdgesksre®), Meuz v Jucobs(d
and Mayor £¢ of Portsmouth v Smuthis), followed

Tms was av appeal by the Government of Bombay, from
an order of acquittal passed by G R Dabliolkar, First Class
Magistrate of Bandra

The nccused owned a house within the mumepal linuts of
Bandra One of the side walls of the house had fallen down
He re constracted the wall on 1ts old foundation, without having

ExpravaTion —The expression ‘to erect a bumildiog® throughou* ths chapter
neludcsm
(a) aby maternl alterat on, enlargement or re-construction of any bmlding
{B) the conversion into & place for Loman babitation of any bulding not
gioally const for human hal

{c) the converson intoc more {lan one place for homan habitation of a
Loulding onginstly cons ructed as one such place

{d} tbe couversion of two or more places ¢f humsu habitation into a
greater number of such places

(¢) sach all of the Interual of 2 Luildng as affict
its dralnage ventiation or other sawmiary amangements or its secunity or
stalihty, and

() the addition of auy zcoms buildings or other structares to any building
and o bulding =0 altered enlarged re constructcd converted, or added to Is
throughout this chapter, included under the expression & new ballding

@) (1910) 30 Bom 236 ) (18785 LB 7H L 451
7 (1833) 7 Ad & E 450 9) (1380) 10 App Ca. 364
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Justice for the papo e of refurene , aceording to law, to o
thnrd Judge

Hriton, T -B I DeSoura w syrosseuted under seetion 96
of the Distriet Mamerpal et (Bombay Act 11T of 1501) for
beginming to crect o bwlding without givin g the requuned notice
e was acquitted and the Goyanment of Bombay liayvo appealed
agamst the acquittal

The facts are that he rebmit the entie -outhern wal of e
house exeept the foundations e uso repurid two other walls,
Lut those repairs were not taken by the Govcrnment Pleader as
affecting the e1se  He relied ovelusively, md 1t scems to me
rightly, on the rebuilding of the southern wall

By the explanatior to scetion 96 “to erect a building ™ 1n
cludes “any matertal alteratton, calargement, or re construction
of any buldmys” There ha not been a material alteration or
enlargement but theie has been te construction of the southern
wall of the house Ts that a re constiuction of a bmlding?
The Government Pleader argues that 1t 1s because by the
defining section of the Act “ building shall mclude any hut, ete,
and shall include also v alls, verandals, fixed platforms plmths,
door steps and the like” This may mean that any wall or deor
step, ete, 19 10 1tsUIf & building, or that o building 1ncludes all
ats walls, door-steps, ete  IE the former nturpretation be taken
then the southern wall of DeSouzs's house 13 a bwlding and 1t
has been 1¢c-constracted  This 13 the case argued hy the Govern
ment Pleader It the latter interpretation 1s taken, then the
southern wall of the house 13 only & part of the building, the
building 18 the whole hause

If we were dealing with o wall standing by atself we should
be dealing with & bwlding But where we have a complex
Lulding such as a kouse, 1t seems to me that the “building”
meant by section 96 1s the whole house and not a selected portion
of that whole such as the southern wall

My reasons for sa thinling are these stctions 92 to 98 of
the Act deal with * powers to regulat. building, ete” Thee
snetions deal with buildings, patts of buildings, external wallg
of buildings projectin, portions of a bmlding, and m scetion 98
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the plinth 1s 1cforred to, cleaily, as o part of o building  The
explanation to section 96 from (2) to (@) and (/) cleatly contem
plates complex bwldings ns entities The scheme of theso
sections, 1t seems to tne, contemplates & “ bulding * ordinanly
as a complex structure made up of walls, etc I do not say
that 1t does not contemplate simple structures also, such s en
solated wall  But when we have a complex structure such a
o house, the building as contemplated by section 96 1s the whole
house and a single wall of the house 1s not by 1tself a buldiog
but only a part of a building

Therefore, I think that this appeal on the ground on which
1% 15 argued must fail, for the argument 15 that there has been
re construction of a bmlding, not merely of a part of & building

At the same time I do not wish to be understood to say that
the re construction of a wall cannot be a re construction, withm
the meaning of section 96, of that bmlding of which 1t forms
a part It may hbe the section intended to leave 1t to be
determined as a question of fact 1n the parficular case, whether
the re construction of any particular wall or portions of a
building 1s substantially o re construction of the bwldmg 1t
may mean this  If it does, then 1t 13 a question of fact whether
+here has or has not been substantislly a r. construction of the
bullding  The Magistrate has found 1 this case that therc has
not been a re construction  The materials on the record do not
enable me to say that he 1s wrong

Therefore I would distmss the appeal

Owing to this difference mn opmmion, the case was heard by

Seott, O J
@ 8 Rao, Government Pleader, for the Crown

Ratanlal Ranchhoddas, for the accused

Scorr, C 3 —The question 1eferred tome may be formulated
thus  Whether the rc comstruction of & wll upon ity own
foundation 13 neeessarily the crection of a bmlamg? withmn
section 96 of the District Municipal Act? According to the
explanation appended to that section the expression ‘to erect &
building ? throughout Chapter I ncludes any matenial alters
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tion, enlargement, or re-comstruction of any butlhing  Whether
the re construetion of a wall of whatever amportance forming
part of o house 1s necessanly the ‘orection of a bmilding?,
depends upon whether the interpretation-clause, section 3 (7), 15
to be tahen as substituting umphedly for the word ‘ bmlding ?
wherever 1t occurs in tho Act not merely all erections falling
within the ordinary comprehension of the term * bulding’ bub
alo all otner things ncluded within the defimtion It 1s
recogmsed 1n kngland to be a rule with regard to the effect of
1aterpretation clauses of a comprehensive nature such as wo
have here that they are not to bo talen as stnietly defining what
the meaning of o word must be under all circamstances, but
trerely as declaning what things may be comprehended within
the term where the circumstances require that they should (seo
the judgment of Lord Denman in T%e Queer v The Jusliees of
Combrdgeshire® of Lord Selborne n Mewz v Jacohs®, and of
Lord Watson 1n the Mayor §¢ of Portsmontk v Snatd®)

In the present case the only complaintis that o small wall
was built on an old foundation without the permussion of the
Munieipahity  The Magistrate has held that in erecting thes
wall the accused was not ‘erecting sny buwlding  within
section 96, and this conclusion must, I think, be accopted
unless 1t can be smd as o matter of law that the matenal
re construction of a small wall must constitute the ¢ erection of a
building’

For the reasons above stated I do not think that the Court
18 precluded from giving to the word ¢ building * 1 that section
its ordinary meaming, a meamng which the nexghbuurmg
sections indicate as the sense 1 which the Legislature wog
using that expression 1 tho group of sections of which section 9¢
forms part It 13 possible that the re evection of a wall may
(under certamn circumstances) amount to the matera] re-on.
struction of a bwilding under section 96, but I do not think 5¢
necessarily does  In I'mperor v Kalekhan Surdarl/m,,(l)’,e!,wl
to by Chandasarhar, J , the apphicant had treated the rewpees o0

W (153} 7 Ad & L 450t p 401 (88 10 Arp Cu 370, o) oop
) 875 TR 711 T, 481at p 403 ) (1930) 35 Bom 230 e
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of us wall as falling withm the section and had applied for
leave to re erect 16 but did nob wait to see 1f the permission
would be ginnted o1 1efused and there was no Appearance on
behalf of the accused  In the present case the wall 1s a small
wall and has all along been regarded by the appheant as not ¢
balding within the section 96 I concur with Mr Jush
Heaton mn thinking that the application should ke dismissed

App'reatron dysirassed
11

CRIMINAL REVISION

DBefore My Ju tice Clandavathar and My Justice Healon agast,
before Ar Justs  Chandavarlar and Mr Justice Hayuard

EMPEROR v KRESHAVLAL VIRCHAND #
Lract Sent Magistrate passing non bl 1t -Adding t>

sentence to make st appealable—Appeal to Sessions Judge— ke Sessiont
Judge to entertan the appeal and to decide st on merits—Crmmal Pro

cedure Cods (Act V of 1898) section 413

The Magistrate trying 1 case passed at first a non appealablo sentenco on the
aconsed, but at the reque t of the accased, made an addition to the sentenco
passed 5o ns to m ket ap xalabls  When yhe aconsod sppealed to the S sions
Judge his appenl was dismissed on the groand that no app I lay 13asmuch as
the sentenco fist prssed by the Magistrate was not appealable and the addition
to the sentence could not be made legally  In resision —

Held that the Sessions Jude had committed an error 1o holding that Le
had ne junsdiction to Lear the appeal for though tho Magistrate had ne
junsdiction to alter the serteace once passed by hum yet for the purposes of
tho Sessions Jud,es jur. hiction so fir as the appeal was concerned that w.s
the very mustake which b vas eafled upon *o ¢o ¢ ct by way of appeal

When the appeal was 1 ard again by the Sessions Judge he strues out the
addition made by the Magistrate in the sentence an 1 haying done that, dsmissel
the appeal on the ground that tho entenco appealed from was not appealable
Tn revison —

Held that when the Migwteate Lad prss das nfence beyond ono month an
appeal lay to the Sessions Jndge, under s ction $!3 of the Crimenal Procedure
Code whether that senterce was passcd legully or il'egally

*® Crimical Aprheations for Pevision Nos 19 and 113 of 1912
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Hcld, slo that the Sesions Judge being onco seazed of theappen! tho whole
appeal became open to bus Court, cvon on memits

Tuese were applications made to revise the orders passed by
Dayaram Gidumal, Sessions Judge of Ahmedabad, under the
following aircumstances

The applicant was tried by the City Magrstrate of Ahmedabad,
for au offence pumshable under seetion 324 of the Indian Penal
Code Tho Magistrate consicted the appheant of the offence
charged, and sentenced hun to undergo one months ngorous
1mpr t  The applicant’s pleader requested the Magstrate
shortly afterwards to add one day’s impri onment to the sentence
passed, to make 1t apperlable  The Magistrate nceeded to the
request The applicant then appealed to the Sessions Judge of
Abmedatad who admitted the appeal, but digmissed st on the
ground that no appeal lay to lus Court masmuch as the sentence
onginally passed was unappealable and the Maguistrate had no
Jurisdiction to make the addition

The applicant apphied to the High Court

The appheation was heard by Chandayvarhar and Heaton, JJ
D 4 Kkareand T R Desas, for the applicant

G § Rao, Government Pleadcr, for the Crown

The following judgments were delivered

CHANDAVARKAT, § —The Sessions Judge has clearly comuut
ted an error 1n holding that his Court has no jurisdiction to hear
the appeal, because of the alteration 1n the sentence, mado by the
Magustrate, after he had delivered judgment Tt 1s truo that o
Magstrate has no junisdiction to alter Ins judgment and tho
sentence, after he has once delivered 1t and signedat  Bub for
the purposes of the learned Sessions Judge’s junsdiction, so far
2s this appeal was concerned, that was the very mistake which
be was ealled upon to correct by w ay of appeal Thercfore, the
2ppeal was within lus junsdiction fo that oxtent, ab any rate
We must, therefore, make the rule absolute and remut the appeal

to tho Sessiony Court, for disposal according to law
B WG
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HeArov, § -1 agree The sentence which was actually
mmposed and that which, unless altered, the jailor will carry out,
was the sentence of one month and one day’s impnsonment It
15 an appealable sentence and when an appeal 1s presented that
appeal ought to be heard Tt may be, and 1t 23 sard 1n thus case
that 1t 15 50, that that sentence was iegally mposed  1f so, all
the more reason for taking 1t up to the Appellate Court and for
having 1t corrected by that Court Therefore, I think that the
Sesstons Judge was wrong 1o dechming to hear the appeal, and
that he was bound to hear and dispose of 1t according to law

The appeal was accordingly remitted to the Sessions Judge of
Ahmedabad for disposal according to law  The Sessions Judge
on that occasion struck out the addition of one day’s imprisonment
which was made by the Magisirate This bemng done, he held
that the sentence theu left was non appealable  He, therefore,
dismissed the appeal without going into ats ments

The apphcant agan «pplied to the High Court

G B Releand D 4 Kha e, for the applicant

L A Skak, seting Government Pleader, for the Crown

The appheation was heaid by Chandavarkar and Hayward, JJ

Per Cursam —It 15 quite clear from the provisions of section
113 of the Code of Cruminal Procedure, that where & Magisirate
has passed o sentence exceeding one month, then an appenl hes,
whether that sentence was passed legally or illegally The
Sessions Judge being once serzed of the appeal, the whole appeal
Leeomes open i his Court, and thercfore, the Sessions Judge
ought to have heard this appeal on the ments also  We maho
the Rule absolute and discharging the order under revssiom,
we remand the appeal fothe S Court for disposal d
to law, with reference to the obseriations madein thxs.;ud«mcnt

Rule made absolnle

R R
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ORIGINAL CIVIL

Before Mr Justice Roberison
NAMUBAI (Pratvtirr) v DAJL GOVIND WARANG (DEFENDANT)®

Ciril Procedure Code (Act ¥ of 1908), O1der L X T, rule 1—Foman plamiyff—
Application for security for costs—Sust for defamatron—Court’s duscretion

N a widow brought an netion against D, praying that D might be restramned
from repaating or puble hung certain defamatory statemants concernin, N, and
that D mght be ordered to pay I's 4,000 or such othel sum as the Cour*
ehould thunk it as dasmages D took out a summons 1n Chambers ealling upon
X to ehow cause why she should not guve secunity for the psyment of Da
costs under Order XAV rule ] Cinal Procedurs Cole (Act V¥ of 1908)

Held that unler th ciroumstances of the ease 1t would be a wrong use
of the Court & disrretion if the Court practicilly defeated the smt at that stage
when 1t was almost af not quite nipe for heartng, by ordering the planhif to
lodge secunty

Held further that the Conrt was entitled as a discretion was given 3t under
the gection to exercigo that discrition only upon certain terms which it was
entitled to xmposo on the plantiff

THE plambff a young widow of the Agri community, sued the
defendant for defamation, alleging that on or about the 24th
June 1910 the defendant falsely and maheiously without just
canse or excuse and with the intent to disparage the reputation
of the plaintiff said 1o Bombay that the plambiff was m ilheit
tercourse with one Waman Hari Mahatee

The plamtiff further alleged that on or about the 27th day of
June 1910 the defendant falsely and maliciously without just
cause or excuse and with the intent to disparage the reputation
of the plamtiff repeated in Bombay 1n the presence of others the
said defamatory and false statement

In q of these stat ts the pluntiff received a
letter dated 12th July 1910 from the panck of her commumty
which was as follows —

The undersigned sends greetings to the whole of the Wadhkar Agri com
mumity On hearing a vury bad report, the details of which are grven below
we pass the followsng resolation —

Dap Govind Warang liquor vendor in a shop at Wadsla 13 esrealatimg o
Teport that Namubal, the widow of Bapupi Ballayy Thakur 13:n1lliert mtercourse

® Swt No 640 of 1910
B 0321

e
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with Waman Hort Mohatre, a seuident of the same place Under these
circamstances, unless the lady gets the mattor eleazed up osther through the
communty or the Courts, we the members of the community resdmg 1a ths
village will not be able to decide as to the truth or falsity of this report  We the
panch of the commumty have informed Namubai of this fearing thet the
community will be polluted 1n case the report 1s trne g0 from today she and
all the members of the familv together with the children shonld not assomate
with the caste 1f they do £0 assomate they will be responmble to the
commumty They should not assoviate 1n any casto dmner orceremony  Untid
thes charge 15 < leared up the membera of the family of the lady whose names are
Mshdeo Bapup Thabur and Sadashsy Bapupt Thakur with ther families ate
all d from the t

On receipt of tlus letter the plamtiff through her attorneys
called upon the defendant to tender an unconditional zpology
but the defendant refused to do so  The plaintaff thercupon filed
the smbt praying that the defendant might be restraned from
repeating or publishing tho sa1d defamatory statements about the
plamtiff, that the defendant might be ordered to pay to the
plaintiff as and by way of damages the sum of Rs & 000 or such
other sum as the Court might deem fit and that pending the final
disposal of the suit the defendant might be restramned from
repeating or publishing the said defamatory stat b

The defendant by his written siatement denied that he made
the allegations complained of or that he repested the same Heo
further dented that the plaintiff had been excommunicated  On
15th Scptember 1910 the defendant took outa Chamber summons
calling upon the plamtiff to show cause why she should not gve
secunty for the payment of all costs mcurred and Iikely to be
mcurred by the defendant

This summons ¢ame on for argument before Robertson, J,mn
Chamt on 21th September 1911

Skortt for the defendant 1o support of the

Mirza for the plantiff showed cause

Rourarsow, § —=This 15 4 summons taken out by the defundant
colling upon the plawtiff to show cause why she should not
depostt security for the defendant’s costs under Order XXV,
rule 1
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The diseretion guven by that rule 1s one of the most difficult
that a Court can be called upon to exercise  On the one hand
1615 clear that to refuse to mako the order would m o number
of cases open the door to very great imjustice being done to the
defendant, who would be put n the position of having erther to
defend the swmb at lis own costs or to pay something to
the plaintiff to settle the smt On the other hand 1t 13 per-
fectly clear that a ngid application of the power to order
security to all cases, except the very narrow class, which was
suggested by the defendant’s counsel m this case, might very
often result 1n nothing less than au entire demal of justice to
the plaintiff merely on the ground that he or she had not
suffictent money to prosecute the smt

In this case practically the only test I can apply to see whether
I ought to make this order or not 1s the test of dond fides Is
this a bond fide smt brought by this lady for the vindication
of her honour and incidentally for the proteetion of her mght
to be pard mamtenance? She 1sa Hindu widow and 1f she
sits down under this accusation of unchastity, 1t 13 clear that
1t will not be long before steps are taken to deprive her of her
maintenance For the purpose of seemng whether 1t 15 a fond
fide smib or not, 1t appears to me that Exhibit B to the plamtisa
most 1mportant document  That purports to be s decision of a
meeting of the caste, which took place on the 12th of July last
It 1s mgned by six of the leadng members of the caste and
<tates “On hearing 1 very bad report the detals of which are
guven below we pass the following resolution Dap Govind

Warang, liquor vendor 10 a shop at Wadala, 1g errculating a report
that Namubai (that 1s the plaintaff), the wadow of Bapu Balap
Thakur, 1s 1 ilhat intercourse with Waman Har: Mahatre, a
resident of the same place” I am not dealing with the pomnt
whether or not that 13 1n any way ewidence agamnst Dajn
Govind Warang that he sctually did circulate that report, bug
i shows that those who are 1 the best pombtion to know
were of opimon that he had been circulating the report, and
therefore there 13 not the shghtest rea on for doubting the
plantiff's fona fides 1 believing that 1t was Dap Govind
Warang who did circulate the report I do not think that the
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1910 letter of the 16th of July 1910, written by his solettors on
Nawvsar  behalf of the defendant, 15 couched 10 such terms as would be
pz’,, Iikely to remose the strong suspicion that 1t was the defendant
Govixp who had errculated this report, which would arise on the perussl
of Exhibat B to the plant , further I do not think myself that
the wrntten stat t of the defendant 15 altogether so free

from amngmity as his counsel has suggested 1t 19

Under these circumstances without in the least expressing
an opiion of what the result will finally be 1t appears to me
beyond all reasonable doubt that the plamtiff in filing this smé
has been actuated by perfectly bond fide motives, and that 1t
15 filed 10 the bond fide behief that the defendant 13 the person
who emrculated this report, and for the Zone fide purpose of
protecting her right to mamtenance, and defending herself
agamst the gravest charges of immorality

Under these circumstances 1t appears to me that 1t would
be a wrong exercse of the discretion that I have under Order
XXV, rule 1,1f I were to practically defeat the swmi at this
stage when 1t 1s almost 1f not quite, ripe for hearmg, by
ordering the plantiff to lodge security At the same time I
think that I am entitled, as a discretion 18 given me under the
seetton, to cxercise that discretion only upon cerfain terms,
which I thiok I am eatitled to 1mpose upon the plantiff And
I only refuse this applieation on the distinet undertaking by
the plamntaff that she will abandon all Police Court proceedings,
which she has instituted agamnst the defendant If she does
not do that, then I shall be prepared fo hear any remewed

ppheation that the defendant may make for the exercrse of
my discretion under Order XXV, rule 1 In the meantime I
think that the defendant, having regard to the Police proceed
1ngs, which were taken agsinst him, was excused for coming
here to make this appleation No doubt the summons was
taken out before the defendant knew anything about the Pohce
Court proceedings, but the Police Court proceedings having
been talen ont, 1t 13 quite clear he would on 1ts commng to his
notice be entitled fo como to this Court for protection from
concurrent proceedings m the Police Court and in this Court,
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by o confessedly rmpecumous party I, therefore, direct that
the costs of this summons be costs 1n the ecauss, bubt tho
summons 1tself will be discharged Counsel certified
Attorneys for the plantiff \essrs Szbnis and Qoregaskar
Attorneys for the defendant Messrs Smetham, Byrne § Co

Summons disckarged
BNL

ORIGINAL CIVIL

Before Sir Basil Scott Chaef Justice

Tug WEST I'ND WATCH COMPANY (Prainrtirgs) v Tuz BERN A
WATCH COMPANY (Derevpants)*

Trade marl~I —Aband I Defendants smproperly
reprecenting that thewr bu iness {0 be business carrsed on by planbiffs
—Inpunc Rasing of sssu s—DPractice—Procedure

The plamtiffs had sime the year 1887 been importing 1nto and selling
Todia watches manufactured at the St Imier Factory m dwitzerlind  Theso
watches bore the name Berna on the dial  In 1907 the pluntifs comp mned
of th ~atche supphed by tke St. Imier Factory and began to import watches
largely [rom other manufacturers, wlule they c ased giving orders to the
8t Imicr Factory In the year 1903 the St. Imier Factory was purchased by
tho defendants and at the timo of purchase the defendants asked tho plantaffs
whether the defend: conld p 1y count upon the plaintiffs to be their regu
Iar customers for the articles previously taken from the 8t Imter Factory The
Plamnttfls replhied that they weio willtng in prnoiple to reserve a part of thar
orders for the defendants, but that 1t would first be necoszary for the latt rto gro
an 1loa of what thyy ware gown to f and tho 1mp they
Wwore gUIng to make m the quility of the watches Inone of ther eatalogues
printed in 1907 the plamtaffs announced —

Wo take this opp of 1w our cust that tho name

Berna wili bachanged to Servico a3500n ns our present stock of these watchea
18 s0ld out The trade mark will 1o other respects remam umaltered  The
alteration of the nimo 13 done to securo « trade ma~k which cannot boe rmitated
1n Jndta or elsewhere

On the Gth of Novembor 1908 the defendants op ned a place of businees 15
Bombay and 1ssued a circular dated Febraary 1909 1n which, on behalf of the

*Ongnal Smt Mo 207 of 1009
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dofendant Corapany  they referred to the plamtifiz as the defendants agents
who had sold 600000 watches made at the St Imser Factorvin prsb years and
proclumed that B rna Company’s watches would no longer be #old Ly their
former sole agents importers (meann, the pls atiffs) as the defendants nd
decidod to get 1 of sny middloshup and to desl direcfly themselves

The plamtuffs therenpon §led a sut on the 2od Apnl 1909 agamnst the
defendants to yestram them from using snd 1mutabing varions trade symbols
alleged to belong to the pl and from rep ting that the defendant:
business was the business carried on by tho plamtafls

Held, thot the plawntiffs for the last three years both ;m their dealings with
the supplymng factory and with their customers evinced vory cleatly and
consistentlv their rutention to abandon the pame Berna as s quality mark for
their watches and 1§ followed thaf they could ne lovger claim any exclusive fitle
to the use of that name exther alone or 1z a trade mark,

Held further that the plamtifs were entitled to an injunchion restrummng
the defendants therr servants, agents travellers and representatives, respectively
from m any manner representing that the defendant Company bad been or were
carrymng on the business carned on by the plamtiffs or were the sdccessors m
business of the plamntiffs

Per Guriam —The iunporter who by adverbising and pushing the sale of goods
under a particular mark secures a wide populanty for the mark in relabion to
the goods sold by hum 15 entrtled to the protection of the Court, for that mark

1m the country of 1taportation even against the producer of the yoods Damodar
Ruttonsry v Hormays AdayysM) and Lavergne v Hooper(), referred to.

The fact that the user of a word or mark always uses 1t 1n eonjunctton with
his own name 18 not conclusive to show that the word of mark camnot be
claimed as a trade marh or that the wser has wawed his nights iitnsa
trade mark

The questton of abandonment 13 one of intentioa to be snferred from the facix
of the ease  Mouson § Co v Doekm' wnd Lavergne v Hooper() followed

The practice of rawmg a number of wmes which do not state the man
questrons 1 the smit but ooly various subsuidiary matters of fact wpon which
{here 13m0t agreement between the parties 15 very embarmssing  Tnsues should
be confined to questions of law ansing on the plendings and such questions
of fact as 1t would be neceswry for the judge to frame for decision by the
JUry 1n o Jury tr al at nus privs in Epgland

Itk facts of this ease are set out 1n the judgment
Bakadrrys and Jinnak for the plambiffs
R D N Wadia snd Dacar for the defendants

@} Appeal ho 942 n fait how 69 of 1890 ) (1884) 8 3ad 149
%) (1884) 26 Ch D 30%
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Scorr, C J —The plamtiffs sue to restrmn the defendants
from wsng and imtating sarious trade symbols alleged to
belong to the plantiffs and from representing that the defend-
ants’ business 1s the business carried on by the pluntiffy

At the commencement of the hearing eighteen 1s-ucs were
proposed, very fow of which touched the real questions in the
smt  Thefirst ten of those 1s3ues were founded on various stato-
ments 1o the narmitive of fauts contained in the plaint  This 1s
i accordance with o practice which has grown up at the
Ornizinal Side of raising a number of 1ssues which do not state
the main questions 1n the smt but only various subsidiary matters
of fact upon which there 13 not agreement between the parties
The effect 1s very embarrassing and the practico has often been
condemned by trying judges In my opinion issues should bo
confined to questions of law arsing on the plendings and such
questions of fact as it would be necessary for the judge to frame
for decision by the jury mn a jury trial a¢ nese prens in Tongland

Having ehuminated ten 1ssues the Court recorded cight, but
they do not specibically cover tte questions chiefly in 1ssue 1
the smt, which are, 1o my opinion, as will appear from this
judgment, whether the plamtiffs have abandoned their most
popular trade symbol and whether the defendants bave impro-
perly represented that thewr bu iness 1s the business carried on
by the plamtifis

At the outset 1t 13 necessary to trace the history of the plaint-
1ffs’ irm 1n relation to the Watch Factory at St Imier which 15
now the poperty of the defendants  In 1884 a watch business,
the name of which in 1887 becamo the West End Watch Co
was started 1n Bombay by the Swiss firm of Droz & Co and
one Charpie  Droz & Co were the owners of a watch factory
at St Imier, and it was chiefly thewr watches which were sold
by the West End Co  Charp e retired 1 1887 from the Bombay
firm which then became the property of Droz & Co exclusn ely,
and so remamned until 1891 when A Amstutz was introduced
23 a partner with Droz & Co In 1904 Droz & Co the exclusive
owners of the St Inuer Iactory, got into difficultres and con-
verted their manufacturing business nto a Joint Stockh Company
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under the name of the Fabrique D’horlogerse Berna  The West
End Watch Co supported the ﬂotahon by tahing up a large
number of shares 1n the new Corpany

At the same time the firm of Droz & Co retired from the
West End Watch Co and their mterest theren was purchased
by A Awstutz and Constant Droz, the younger of the Droz
brothers who are interested 1n this suib

The result of this arrangement was that the owners of the
St Imier Factory no longer had any interest mn the West End
Watch Co, but the partnersin the latter firm were interested
wthe factory as large shareholders and by covenant with the
Jornt Stock Company became entitled to tho monopoly of all
the products of the factory sent to Indinv for a period of ten
years

The Jont Stock Factory did not prosper, and i or about
December 1907 went into hquidation  The Lgquidators carried
on the business till August 1908 when they agreed to sell 1t to
a new Company of which the promoters appear to have been
a watchmaker named De Goumos and Lows Droz, the elder
of the two Droz brothers above mentioned, who had all his
working hfe been interested or employed m the St Imier
Foctory It 1s probable that the ill success of the Fabrique
D'horlogerie was due to want of support from the Bombay firm
upon whose custom they were very dependent At any rate
the Bombay firm complamned m the year 1907 of the watches
supplied by the factory and began to import watches largely
from other manufacturers while they ceised giving orders to

the St Imer Factory

In wview of the import of the Bombay tion Do
Goumois beforo buying the factory wrote to the plantffs
(Exhibit G) on the 11th of August 1908, 2s follows —

«Yyith refercnce to the conversation I had the pleasure to have the other
Qay with Mr Amstatr I hase the hooonr to inform you that I am on the
point of baymg the Fabrique Berns Bofore deatdin,, definitively however I
wish to approach you once more becauss I have beon aulo to ascertain that up
to the present year yoo were ono of the best clients of this factory

T kave already given you expressa surances as {o the improvements which
T am suxious to mahe to the prodacts of the Berna nnd as your dissatrafaction
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inses from the defects you have found in those produets it appears {o me 1910
hat there should be nothing 1n the way of our contimung the Lusmess vela Wear Lxo
1ons which 3 ou entertained up to recently with tho Berna since I give you the Warex
wsurance that I am able to remedy the defectsin question I am of opimion Co“: ANy
bat the Tndian market 1s necessary to the vitality of the Bernaard I am per BEENA

waded that 1t would be to tho mutual Interest of both our houses if yours Cx‘;f;;
sere to resume the old relations with th now house

TIn fact T would be pleased to hnow—

{a) If I can postively count upon vou to be my regular customers for the
irticles which you previously took from the B roa

{b) From what date you could eventually giv e mo your regular orders

Amstutz replied, by Lxlibit A 4, on the 18th August, that
they wetre willing 1n punciple to reserve a part of their orders
for the eventual successor of the Berna, but that 1t wonld first
be neecssary for the latter to give an 1dea of what he was going
to manufacture and what impiovements ho was going to make
to the calibres and qualities the West End Watch Co wre
taking from the Berna

In the folloving month 1t appears frém Exlubit 18 that tho
relations between De Goumors and Amstutz had become stram
ed 1n consequence of a dispute as to the ngh* to use the word
¢ Berna 1n connection with the sale of watches in India

De Goumois had complaned to the hqurdators, his prospec
tive vendors, that Amstutsz had declared he would prevent
De Goumois from using the word in India, and the hquidators
warned Amstutz that, 1f ho harassed Do Goumors 1n Indin, they
would take serere measures agamnst Amstutz in Snatzerland

To this Amstutz replied that his firm would claim in Indin
by all means the ownershup of the word Berna’ as 2 trade
mark on the basis of & twenty years’ user of the same to design
ate one of thewr qualities of watches

The lustory of the use of the word ‘Berna’ m conneetion
with natches sent from 5t Imier to the plantifis n Bomba.y
1s as follows —

In the year 1887 o trade mark was designed at the fnctor_y
at 8t Imier consisting of a bear and flag with the word ¢ Berng 2

and was marked on new watches sent to India The bear vag
0322
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objected to by the West Ind Watch Co as not smited to Indu
tastes and was quickly abandoned for the Indian trade Th
word ¢ Berng,’ however, was us~d on a eertam quahty of watcl
and 1 1901 was meluded 1n 2 new trade mark, registered b
Droz & Co 1n Switzerland 1n that year, consisting of tw
coneentric eircles, the inner being oceupied by a star wnd creseen
and the outer by the words Berne and Swiss Made This marl
has been trinsferred on the Swise Regstry to the successiv
owners of the Factory including the defendants, and the defend
ants have also regrstered another mark with concentric crrcles
the inn¢r being occupied with the imitials B W and the outer
with the words ‘Berna Watch Co Swiss Made

Watches bearing the word « Berna’ on the dial whether alone
orin the star and crescent tride mark nbove described were
styled Berna watches in the pluntiffs catnlogues, exhibuted 1
thie case, for the years 1897 to 1907 inclusive The wabches
so desiznated may be 10ughly described as the tiwenty rupec
quality watches

Inthe extra edition of the plamtiffy’ undated Catalogue No 43,
which I tal ¢ to have been published in the latter part of 1907,
the Berna is called the Berna or Service Watch, the alternative
designation bemg cxplumned by the following remarh —

We ke thus opportunity of informing our customers that tho name
Berna will bo changed to Scrvieo o soon as our pre ent stoch of theso
watches 13 soll ont The t11de murk will 1m other reapects remamn nnalterel
Tins alteration of the name s don o secore  trale mark which cannot Lo
ymitatod 10 Tndia or elsewhere

Catalogue No 441s 1n the same torms ag regards these natches,
but in Catalogue No 46 (the <uccceding Cataloguc relating to
watches), whieh 1s the last one produced and probably belongs
tothe latter part of 1908, there 1s no Berna wateh adsertised bub
1n uta place the ¢ Sceular,” which 15 mtroduced with the following
remarhs ~—

The S-cular replaecs the class of watches Which we Were formerly aclling
nnder the des gnation of Berna watches as the laiter were watehos which wero
de 1gned twenty years ago and had become somewhat out of date

The change from ¢ Bernn ? to ¢ Servico” and ¢ Seeular “18 rather
Miffirently exp'amed by the plamtiffs and the defendants —
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0 Inthe vear 1047 the pluntiffs dis overed that tke word Bana as u ol
10 their trade mara for many yeaws in India had without thewr hnowledge been
registered 1n 1901 by Droz % Co as a trade mark in Switze land and the pluntiffs
resolved to change the nvma of the putwnlar quality of watch mubed Berna
to “ Railway Scrvne  and ‘Seculir  and they notifiel in their catalogues the
changaof nume  The plaintiffs however continned to 1cceive and shill receive
orders for Berna watches  {Plawt)

8 Theallegations contmned m para 9 of the plant me absolutely untiue
In 1906 when the ad Constant Droz wasim Switzerland he teld Tows Droz
then delegate of the Connail of admumstration of the sud Fabrigne Company
that 15 the word Borna had been the registerel trade mark of the Tabrique
Company the plaintiffa had 1650’y d to cliarge the max] B ins on the watches
mported by them into ¢ Pulway Sirvice  and ¢ “ecular The chinge was
cn hus mstruetions accordmgly made from the year 1907 (Written statement)

The plaiztiff Constant Dioz howeser, 18 not prepaved to deay
that a conver ation, such as 15 allesed m the wntten statement
nd sworn to 1n evidence by Loms Dioz, did tal e place  Such
a conversation 15, moreover, consistent as re ards the change to
¢Service” with the remark 1 Catalogue No 43 extra edition

1 have come to the conclusion that the real 1cason of the change
was the certainty that the plaintiffs bad that they would bhave
to sever then business 1elations with the Factory at St Imier
(which 1t may be noted 19 referred to by Amstutz on the 1dth
August 1908 (Exubat A 4) s the Berna) and therr destre to htve
a matk for their twenty rupee quahty watch which would nog
mvolve themin controversy with the registered owners of the
mark Berna’ n Swatzerland

On the 4th of November 1908, the new Company, started by
De Goumois under the Fnghsh name of the ‘Berna Wateh Co’,
took an assignment of tne factory and its properties, and on
the 6th of November Louis Droz, as representative of the new
Company, came to Bombay and opened « place of business
He then prepared and 1ssued a cuneular dated February 1909,
1n which, on behalf of the defendant Company, ho referred to
the plantiffs as the defendants agents vho had sold 600,000
watches made at the St Imier Factory in past jears and pro
claimed that Berna Co's watches should no longer be sold by
theie former sole agents importers (meaning the plantiffs), as
thoe defendants had decided to get rid of any muddleship and to
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1910 deal ditcetly themselves  References are given at the close of the
Ve Fan - cureular to every wearer of one of the 600,000 Berna vatehes m

Warcr 1
Comraxy  Use In India and every maker who has sold one Berna watch
°©

‘x‘g(i,;:: The ymmediate result of the cireular vas the mstitution, on the
Cowrsgy  2nd of April 1909, of thns st by the plamtiffs, who allege that
one of the qualities of their watches was well known as the
Berna watch, that the name Berna came to denote fothe public
m Indta and Burma a particular quahty of watch mported and
sold by the plantiffs, and that though the name has been changed
by the plamtiffs they have continued to recerve orders for Berna
watches
The plaantaffs’ case, therefore, as orginally framed, was based
upon acqusition by user 1n India of the name Berna as a trade
marh  This 1sa cate which 1s nob afficted by the successtve
registration 1n Switzerland of the Berna trade mark as appearmg
on the plamtiffs’ watches by the different owners of the St Imer
tactory sce Rey v Lecouturser®
That the importer, who Ly advertising and pushing the sale of
goods under a particular mark secures a wide populanty for the
mark 1n relation to the goods sold by bim, 15 entitled to the
protection of the Court for that mark i the country of importa
tion, even agamnst the producer of the goods, has been recogmzed
by this Court 1 the unreported casc of Damodar Ruttonsey v
ormuys Adaryy™® and by the Madras High Courtn Lavergne
v ooper®
Although the word ¢ Berna’ onginated with the manufacturers,
1t 13 proved that buyers in India sre not interested to 1nquire ot
what factory smported watches may havo beenmade  ¥mporting
firms have acqured reputations by selling and advertising
watches of grades mugable to different clasees of Indwmn bujy ers,
and by taking eare that all bub the very cheapest watchesare
properly regulated before they poss to the buyers Amongst
mporting ficms the plambfiv reputation stands at least as high
nsany It 1s contended thet the plaintiffs never used the word
Berna as o trade ma1k because 1t 13 always found 1n coujunction

1 Appeal ho 042 [n Suft o 69 of 18%

@ [1903)2Ch 715,
9 (1854) 8 Mad 1408t p 154
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with the name West Lind Wateh Co  This argumnent 1s based upon
the deeision m Tackards v butcker®, where the Comt was only
concerned with the question whether a word had been fused as a
trade marh ’ 1n the sunse contemplated 1n section 10 of the Trade
Marhs Registration Aet, 1875 [hat case hasno application here

The fact that the user of a word or mark always uses 1t m
conjunction with his own name 15 not conclusive to show that the
word or mark casnot be claumed as a trade mark or that the user
has wanved lus rights 1n 1t as o trade mark  Thus 1o Biakam v

Bustard® and 1n Lavergne v Iooper® the successful owners
of the marks used their own names 1n conjunction with them, and
this 15, 5o far as I am aware, the gencral practice

The evidence, I thinl  establishes that the word *Berna? had
up to the date of smt been associated n the minds of watch
buyers iz India with o very popular grade of watch sold by the
plamtaffs, and 1t follows that, 1f there has been no abandonment,
the plamtiffs are entitled to an imnjunction agamst any other
persons 1mporting and seling watches under that name notwith
standing that the plawtiffy’ name has, 1n addition to the word or
trade mark Berna, always appcared on every one of theiwr watches
and 1s well known to all dealers

I propose, therefore, to diseuss whether the plantiffs have
abandoned their mnght 1n the name Berna as a2 symbol of a
particular quality of watch sold by them The matter 1s by no
means settled by a roference to tho declaration of Amstutz that
tus firm would claim 1n India by all means the ownership of
the word Berna as o trade mark, for there can be no property m
a trade mmk i gross apaib from goods of which 1t has become
the symbol sce Zhorneloe v INUW  The question of abandan
ment 1s one of mtention to be 1nferred from the facts of the case

see Mouson § Co v Boekm® and Lavergne v Hooper®

In the first place the declaration of Amstutz may be met by
the statements in the catalogues to which I have above referreq
1 discuswng the use of the word Berna prior to smit

0 [180172Ch 322atp oid ® (1569 5Mad 140atp 10
@ [1863] 1 H &\ 447 () [1834) 1 Ch 569 at p 577
(5 (1684) 20 Ch D 998 at p 400
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offered to destroy 1t The plamtifis also rely on an adyertisement
m a Rangoon paper of the 13th November 1909, wiich was
mserted by the defendants agent Danl er andis shown fo hate
had the approsal of Loms Dros, the defendonts representative
in Bombay  (Sec advertisement Exhibit A 2 and Cxlnbit Q)

Tho watch figured 1n the advertisement 18 & new watch ntro
duced recently by the defendants under the name of Berpa New
D P having o new adaptation of an old movement not found 1n
the watches theretofore hnown 1 India as Berna watches thiotgh
the business dealings of the plaintiffs

The adveitisement 13, however, headed 1in large type € TZe
Berna’ and 1ncludes 2 statement as to the offieral adoption of the
wateh by cerbamn Railway Companies, a statement whieh 1s
wholly false as tegards the defendants’ Beina New D P and 13
copred verbatim from the plamtifis unamended Catalogue No 43

The 1elation of the defendants and Danker, the Rangoon
advertwser, were those of principal and agent Danker did not
buy from the defendants but recervel watches of which he was
bound to remut the proceeds when sold at the end of cach month
The ndvertisement though pard for by Danker was approved Iy
Louts Droz who saud the defendants would pay Rs 10 per month
towards the cost of the advertisement translated mto the Burmese
language (see Exhibnt Q)

In my opimop the advertisement 1s both a direct misrepresen
tation as to the busmess and goods of the defendantsand o Lieach
of the injunction of the 6th Aprl 190 wheieby the defendants,
thewr seriants and agents, weie restromed Srom  publishing o
representing that the defendants’ business has ami thing, whatever
to do with the plamtiffs’ business

Other complamts of the plantiffs 1clate ta the marl s hnown ¢
The West Lnd Co with Iagle apd The Matchliss wath Tocomo
tive  As to the first 1t 19 sufficient to say that the evidence docs
not disclose that the Fagle marl has acquired any reputation
amoug Indian buyers, agd that the defendante are only using an
eagle mark without tho words West Lnd Co  As regaids the
Matehless with L tive 1t1s ground that the Locomo
tine marh s publies purss and that the word Malehless was
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adopted by the plainuils as distinetine from the word Maxim
wwhich 1 combination with a Liocomotive was a registered trade-
mark of the factory in Switzerland which has now passed by
assignment to the defendants In my judgment no case of passing
off has been made out agmnst the defendants 1n respect of either
of these marks

The plamtiffs also complamn that the defendants are 1mitatng
the boses 1n which the plantiffs watches hase generally been
sold These are red Loxes having a representation stamped on
them of the St Imuer lactory together with reproduct of
certain medals nwardsd ot Lxlabtions for products of the
St Imier Factory The evidence does not satisfy me that buyers
attach any mportatce to hese boxes If there wero such
evidence 1t 15 doubtful 1f the Cowmt would grant rehef to the
plantiffs 1n respect of themn now that thur business relations with
the St Tmier Factory have ceased  Much time has been consumed
1 the d of various I te, ted m Switzerland
1o the yeers 1901, 1901 and 1208 T do not thiok they help the
plamtiffs’ case The two matters seriously in dispute are the
right to the use of the word ¢ Berna’ and the question whethe
the defendants are or were improperly representing their business
tobe the bustness formerly carricd on by the plamntiffs The
defendants can use the word ‘Berna’in India only if the
plant:ffs abandoned 1ts use  Once the abandonment 1s establish
cd the Swiss ssignments assuming them to assign the Berna
trade mark to the plaintiffs absolutely, can bo of no assistance to
them

I pass o decree for the plamtiffs for an njunchion restraming
the defendant Company, their servants, agents, travellers, and
representatives respectively, fiom 1n any manner representing or
causing or procuning to be represented or domng anything which
shall lead to the beliwef that the defendant Company have been or
are carrymg on the business carried on by the plamtifis or pre the
successors 1n business of the plamtifls, and from employing using

or airculating or cansing to be employed used or circulated any
areulars notices or advertisements which shall n any manner
represent or lead 4o the belief thatthe defendant Company are

cmyu;g on or have succeeded to the business of the plainhiffy
T 032—3
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The plantiffs will have thewr co ts of smt up to and mcluding
the first day’s hearing, and must pay to the defendants costs of
four doys’ subscouent hearing  Each party must bear their own
costs not otherwise provided for

Attorneys for the plantiffs Messrs Captarn and Pasdya

Attorneys for the defendants Messrs Bicknell, Merwanjee and

Romer
Sust decreed

BNT

APPELLATE CIVIL

Before Mr Justice Chandavarkar and Mr Justice Hayward

SAMBHU mixy HANMANTA KOHAT avp orunss (orieiNar DEFENDAMNTS
Nos 2 To 4) ArreLzants ¢ NAMA Bix NAPAYAN NAIKDL Axp
ANOTHER (OB16I¥AL Prarvrier anp DEreNDaANT No 1) REsPoYDENTS ¢

Lsmetation Act (XV of 1877) Articles 132 1d4—Yortgage—Thsrd
person red the fgage at 'gagor’s desire—Sale by mortgagor of
hve vights—Sale deed unreg i—Sale deed could be looked at for
evidence of paym nt of monsy—Swit by morlgager fo redeem rgnoring
sals—Lienors rights—Adverse p by lienor— R et
(LII of 1877) sectron 17—Losdence det (I of 187~} section 91
Tho plamntiff mortgaged cerfamn property with possession with defendant

No 1 for Re 601 on tho 4th April 1873 On the 2uth November 1878,

defondants Nos 2 to 4,at the request of the pluntiff pard off the mortgige

to defendant No 1, and for the swm 80 paid el for a further piyment of

Rs. 50 the plambiff sold the property to defendants Nos 2to 4 Tho doea

ment as to the eale was pot regustered, Lut cver since the purchas, the

defendants Nos 2 to 4 wero 1n pos ession as owners  In 1907, the plantit
filed a suit to redeem the mortgage of 1673  Ibe defenlants Nos 2 tod setup

i ruply the sale of 1878 and contendel that the smt was barred by

limitation —

ITeld that the aide decd b ing unregistered coull not bo looxed at for
proving the anlo but 1t conli be Jooked at as ovidones of pryment of mozey

Makadnapps bin Danap»a v Dars bin Dalall) and Warian Ragchandra
v Dhondita Krishnap® followed

tecond Appeal No Du0 of 100D
WS 0P I,y 20 (HA5" 4 Lom 1 6
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Ield further that the redemption heving been made by the defendants
for the plantiff with his Lnowledge and consent, they became entitled to
hold the property s henors and the paimntiff conld not recover 1t from them
without paying the amount of I's 651

Makomed Shumsool v Shewukram() followed

Held fusthier that the defondants lien was alive for twelve vears after
1878, that 1¢ up to the yeor 1890 (Article 152 of the Lumitntion Act of 1877),
that when that period expired the hien was gone nd their possession after
that was withont any nmght and that thoir title by adverse posse sion wos
p rfected 10 1902

Ramchandra Yashvant Sirpotdars Sadashiv Abays Sirpotdar(® explaned

Held, therefore that the plaintsff s eust was barred by limibaion

SecowD appeal fiom the demiston of K Barlee, Assistant
Judge of Poona, reversing the decreo passed by M G Mehta,
Subordinate Judge of Khed

Swit for redemption

On the 4th Apnl 1873, the plamhiff Nama Narayan Naikde
mortgaged s lands with Ramhrishna Waman Pendse (defend-
ant No 1) for Rs 601 'Lhe mortgage was a usufructuary
mortgage

On the 2oth November 1878 the defendants Nos 2 to 4
redeemed the mortgage at the plamntiff’'s instence ani paid
Rs G0l to defendant No 1 The plamtiff further 1ecerved
Rs 50 from the defendants Nos 2 to 4 and for Rs 661 so
recerved sold the property to the latter The document of sale
was not registered  but the defendants Nos 2 to + were put 1n
possession of the property the sarac day

In 1907, the plamntiff brought this smt to redecm the mortgage
of 1873

The defendants Nos 2——4 contended 1n therr written state-
ment (snfer alia) that the sut was barted by hmtation and
relied on the sale deed of 1878

The Subordinate Judge held that the mortgage of 1873 had
been extingwished , that deed of salo not having been registered
was inadmussible 1 evidence exeept as evidence of possession

ST n 2T 417 1 {1586) 11 Bom 422,
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1911 of defendanis Nos 2~—4, that the defendants had acquired title
Sauonw zre as vendees of the plamntiff and that the plamtiff’s clann was

Havuaw:
e barred by limitation  He, therefore dismissed the suit
NAMA prv
Nimavan On appeal this decree was reversed by the Dictrict Judge

He held that the deed of sale was madmisstble 1 evidence for
any purpose and that the defendants had not established a title
by adverse possession  He remanded the case to the Court of
the Subordinate Judge for finding what amount was due on the
mortgage  On remand, Rs 076 was found due A decrce was
therefore passed ordering the plamt:iff to redeem the mortgage
by paying Rs 670 1n s1x equal jearly instalments

The defendants Nos 2 to 4 sppealed to the High Court
Weldon, with G & Dandelar, for the appellants
Jayakar, with 7 M Mone, for the respondent

CuANDAVARRAT, J —The pleadings and the facts found by
the Court below may be shortly stated for the purpose of the
question of Iav, which has been very carefully arpued by both
the Counsel before us

The plainiift brought the smt to redeem, alleging that he had
mortgaged the property mn dispute on the 4th of Apul, 1873,
to defendant No 1’s father and that the mortgage was with
possession for Rs 601  Defendant No lin his written statement
pleaded that the mortgage had been redeemed, and that, therefore,
the smt did not hie as agmnst im  He alleged further that, ever
since redemption, the property had been in the possession of
defendants Nos 2to 4 These defendants are appellants before
us  The contest, therefore, came really to be between the
plantift and defendants Nos 2to4  These defendants in ther
wrtten statement alleged that, on the 25th of November 1878,
at the request of the Plambff himself thoy bad paid off tho
amount of the mortgage to defendant No s father, and that, for
the sum so pmd on the pluntill’s account and a further sum of
Rts 50 pard by the defendants to the plantiff, he had sold the
land to the defundants The defendants also alle,ed that ever
smee their purchase they had been 1n possession as owners
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Now, upon these plendings, the questions which arose for
determination were these (1) whether defendants Nos 2 to 4 had
proved therr title by purchaso from the plaintaff, (2) whether,
if that purchase were not prosed, the defendants had established
their title by adverse possession

The defendants relied upon Exhibit 83 1 support of thar
purchase That was o decument purporting to be s receipt
passed by the plamtff to the defendants, schnowledging the fact
of the defendants having pmd the sum of RBs 601 to defendant
No 1s father, and having redeemed the property on his (¢ e,
the plantiff’s) account, and also of lus /s ¢, plamtiffs) having
recerved o further sum of Re 60 from the defendants The
receipt then proceeded to state that the land had been sold by
the plamnbiff to the defendants for the sum of Rs 661

So far as the sale was concerned, the document could not be
looked at, because 1t was not registered  Therefore, the question
of sale went out of the case under the Registration Act and
under section 91 of the Indian Evidence Act

The only question that then survived was about adverse
possession  The burden of proof undoubtedly lay upon defendants
Nos 2 to 4 nt the outset DBut they had av the start thus in their
favour that, their title by purchase having gone out of the case,
and there being no allegation on the part of the plamtiff that
the defendants had been 1n pc from the year 1878 down
to the time of the smit, 1n virtue of some title denrved from him
their possession could only be regarded as that of trespassers
Under these circumstances 1t was for the plamtiff to get rd of
the presumption in favour of the defendants arising from the
fact of possession since 1878

Now, the learned Assistant Judge has found as a fact that the
mottgage amount had been paid off by the defendants Nos 2 to 4
He finds that upon the reaitals m Exbibit 33 as to the payment
of money The receipt could be looked at as evidence of that
payment sce Makadnappa bin Danappa ¥ Dars bin Bala®,

Waman Ramchandra~ Dhondsba Arsshnape)  The redemption

Qs P J,p 299 M (1579 4 Bom 1%
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having been wade by the defcndants for the plunbiff with hs
knowledge and consent, as 15 found by the Assmstant Judge on
the strength of Exlubnt 88, the effect of the transaction 1n law
was this  defendants Nos 2to 4 became entitled to hold the
property as lienors, and the plamntiff could not recover 1t from
these defendants without paying the amount of Rs 651  That 15
the law lad down by thewr Lordships of the Privy Council m
Mahomed Shumsool v Shewukram®, and 1t has been followed by
this Court 1n & series of cases, of which we may mention only
one, ¢tz , Lomba Gomaye v Frshvanath dmrit®®

That having becn the position of the parties at the time when
the property was redeemed by the defendants for and on account
of the plamiiff, the question 15, what period of humtation applies
to a swit of this hand, which must now be treated asa smt by
the plamntiff to recover the property from the defendants who
had 2 hen on 1t 10 respect of the amount paid for the redemption
The learned Assistant Judge holds, upon the facts he has found,
that the defendants became mortgagees The plamtiff nes er set up
any mortgage nor did defendants Nos 2to 4 The District Judge
should not have made out a case which nerther party had set up
as part of their pleadings unless from the facts tho lasw warranted
an inference to that effect  But plamly upon the facts the Jaw
Justifies no other conclusion than that the defendants becamo
entitled to hold the property subject to therr hien, and that the
plamtiff eould not recover 1t from the defendants without pay
ing off that lien Therefore, the learned District Judge was
wrong m applying the sixty years linitation, on is view that the
tiansaction was onc of mortgage It may be that the sixty
years’ period would havo applied, 1f the redemption had heen
effected by defendants Nos 2 to 4, without the hnowledge of
the plantiff  Where a person has mortgaged lus property
with possession, and tho mortgagee thile 1 possession
13 ousted by o trespasser, the trespass cannot necessanly
be regarded as one affecting the rights of the mortgagor,
beeause the latter, having the nght to redeem only on the
expiry of the mortgnge period, has no night of immediate entry

[N ET NS A -3 ST € (1897 1, Ttom 86
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to give lum a cause of action, unless the trespass was directed
agamnst lim and his mghts Chuwto v Jands®  That rulmg
cannot apply here  Defendants Nos 2 to 4 went 1nto possession
with the plammtiff’s knowledge, after having redecmed the mort

gage for hum  They held the property withoub any title except
the right of hen The plamtiff was bound to bring his smt to
recover possession from them within twelve years  Article 144,
Inmitation Act So long as the hen existed, there could be no
adver.o possession on thewr part As was sard by this Court
1 Ramchandra Yashva st Sirpotdar v Sadashiv dbape Surpotdar(),
where a person holds the property of another as a lienor, such
holding does not, in any way, contradict the ulterior proprietary
night, #“smce 1t would be impossible for a man to hold a lien
on his own property ¥ ¢ So long as a possession can be referred
to a mght consistent with the subsistence of an ownership
being at 1ts commencement so long ust the possession be refer

red to that right, rather than to a mght which contradicts the
ownership ” Tnthe present case the lien of defendants Nos 2to4
was alive fortwelve years fron the year 1878, that1s up to the
year 1890, under Article 132 of the Lumitation Act then in force

Defendants Nos 2 to 4 could have enforced 1t within that pertod

When that period expired, the hen was gone and their posse sion
after that became that of persons holding without any might

Since then they have so held for more than twelve years At the
date of the swit brought i 1907 the defendants had their tatle

perfected by adverse possession

This conclusion 1s not inconswistent with the prineiple of the
deeision of this Court i Ramekandra Yaskvant Sirpotdar v
Sadashey Abays Sirpotdart), ~bove mentioned  Fhere certain pro
perty had been mortgaged in 1847 by three co sharers D Aand R
Oncof them R, alone redeemed 1n 1803 In 1882 the heirs of D
and A sued toredeem the whole of the proper 3 ar their portions of
1t The defence to the suib was that 1t was barred by limitation, as
1t had been brought more than twelve j ears after R had redeemed
the property, and R’s possession after such redemption had

{1} (159 )18 Bam o, {){1°8) 11 Bom 4°2at p 24
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1o, become adverse It was held that the suib was not barred and
Bﬁ\:muv ny  that there wasno adverse possession  The ground of the decision
et was that, mn the case of a co sharer holding after redemption,
g:!‘::;:‘; limutation 15 computed only from the date when the possession
becomes adverse by the assertion of an exclusive title to the
knowledge of the person cxcluded and by submission on his
part to tho title thus sct up That 1s also the law enunciated
by this Court 1 Gangadhar v Parashram®, where Jenhins, C J,
sard that  to constitute an adverse possession as between tenants
1n common there must be an exclusionor an ouster ¥  The present
18 not a case of co sharoers to attract to 1t the application of thab

law  Plamntiff’s smit must be held barred by Limitation
We must, therefore, reveise the decree of the lower appellate
Court and restore that of the Subordinate Judge with the costs
of the appeal 1n the lower Court and of this second appeal on

the respondents

Decree reversed
R R

1) 11905) 29 Bom 300

APPELLATIE OIVIL

Befors Sir Basil Seott Lt , Chief Justice, Mr Justice Tingeell
and Mr Justce Rao

1911 Iv 2z ABDULLA HAJI DAWOOD BOWLA ORPIIANAGE ¢

Jun2S  pgan Stamp ter (II of 1599) sechion 8 (2f) Schedule T Article 7—
Instrument declarsng trust -Yund composed of two parts—Absence of
previous duspcsition sn one part—Sittlement—Disponstion for ehanly of the
other part—Appointment=—=Stamp duly
An instrumont was prepred for the purpose of declaring trusts of certam

fands dovoted to chanty  The funds amounted to about Ps. % 00 0C0 and came
to tho hands of the trustees from two sources About Hs 100,000 waa the
resull of appenls to vamons persons end the rest wrs provided Ly tho esocutors
of tho will of onc A ¥ Theinstrument declaring the trusts was cogrossed on

Referenco No 3 of 1011,
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astamp paper of Ba. 16 anda queshon having anson as to whether the instry
ment was properly stamped

Held, that so far a3 tho fund of Rs, 100000 was concerned, there being no
previons dispoution 1n writing of any part of 1t though gome of the contributions
wore accompanied by letters from the donors expressing their wishes with
respect to the funds eontnbuted, the mstrument was a setilement according to
the defimition 11 section 2 (24) of the Indisn Stamp Act (1T of 1899) and was
¢hargeable with duty on Ra 103,200 at tho rate of 8 annas por cent

Helq also, that 30 far as the fund of Rs, 203 000 was concerned, the provisions
of the will of AH. ted toa d for a charitable purpose and the
o 4 1 b1

was o1 app s with a duty of Re 15 under
Schednle I, Articls 7 of the Indun Stamp Act (II of 1899)

Rerezexce by E L Sale, Superintendent of Stamps, Bombay,
under section 57 of the Indian Stamp Act (II of 1899)

One Abdulla Hay Dawood Bowla inade o will, dated the 15th
July 1901, and died on the 11th November following He
appointed Hormasp N Vahiland Hajt Sulleman Abdul Wahed
executors under the will which, enter alza, provided as follows —

1 bequeath the snm of rupees two lakhs unto my said trustees upon trust for
the disposal of the same for establusk aud m g such o ch h
nstitution as the zeting trustees or trustes of this my will ehall 1n thewr or lug

\baol d led d think fit provided always that of durmng my
lifetume T myself establish any chauitable mstitution this bequest shall be
deemed to be vord to the extent of the amotnt which shall be spent or la1d out
10 respect of such 1nstitution, though I shall not have expressly revokedt by
codicil or other wrniting

Mr S M Tdwardes, the Police Commissioner of Bombay, being
anxjons to make some provision for destitute female children of
the Mahomedan commumty of Bombay, wanted to raise funds
for the establis) & of an orphanage  He, therefore, wrole to
the said exeeutors for asmstance and they agreed to devote the
soad bequest to the purpose He also published an appeal for
funds m mewspapers and sddressed letters to some leading
Mahomedan residents 1n Bombay ashing for donations  Some of
the addressees responded to the appeal by sending m funds
accompanied 10 some cases by letters indicating the donors
wishes in the matter The funds thus collected amounted to
Rs 1,00,000 or thereabouts The whole fund sggregated to

1 9324
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Rs 8,00,000, that 15, Rs 2,00,000, the bequest under the will
of Abdulla Hayp Dawood Bowla, and about Rs 1,00,000 collected
as donations

On the 17th December 1910 an indenture was execnted
between “lessrs Edwardes, Hormasy N Valal and Hap
Sulleman Abdul Wahed whereby the smd sum of Rs 8,00,000
wAs settled on an orphanage called  The Abdulla Dawood Bowla
Mahomedan Female Orphanage,” and conveyed the amount to
the trustees thereby appomted The mnstrument was engrossed
on a stamp of Rs 13 as declaration of trast under Article 64 (A),
Schedule I of the Indian Stamp Act (I of 1899) and was
presented for registration

The Supermtendent of Stamps, bemng doubtful as to whether
proper stamp doty was paid on the instrument, made the present
reference under section 57 of the Indian Stamp Act (II of 1899)
observing as follows —

In my opunon the said 1nstrument 1s a * settloment within the meaning of
section 2 (24) of the saud Stamp Act as amended by seciton 2 of Act XV of
1904 1n that 1t 13 & pon testamentary di position m wniting of property made
fora charitable purpose and that 1t 1saccordingly chargeable with stamp duty to
the amount of Ps 1,605 under Article 58 (A)

T am advised, however that even if the saul instrument be regardid as
merely rucording the terms of a disposition of property made for a chantablo
purpose still nasmuch as there had not been any previons dusposition of the
smd fonds or any of them 10 writing n the same terms s those contained
the said 1nstrument tho said instrument 13 chargeable as aforesand

The attorneys of tno trustees contend that the amd instrument 1s merely
chargeablo mith duty as a declaration of trust and that 1t 16 underthe
cireamstarces, duly stamped

Strangman (Advocate-General) with E I’ Nscholson (Govern
ment Solicitor) for the Gov t
Cohen with Inttle § Co for the trustees

Scorr, 0 J —Tho ipsirument upon which we have to
ndjudieate was prepared for the purpose of declaring the trusts
of certain funds placed 10 the hands of trustees for the establish-
ment, and t, of ohome or homes for
poor and destatute ferale children and waifs of the Mahomedan
community 1 Bombsy The funds amounting to about three
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lakhs of rupees came into the hands of the trustecs from two
sources About one lakh was the result of appeals by Mr
Edwardes, the Commissioner of Police, for funds for a female
Mabomedan Orphanage  The rest was provided by the executors
and trustees of Abdulla Hap Dawood Bowla to whom a sum of
two lakhs was bequeathed by their testator for the establishment
and mamtensnce of such n chantable nstitution as the trusteey
should 1n their absolute discretion think fit

The question of Stawp duty has been argued as 1clutmg to
two distinet matters which for the purposes of duty may be
dealt with separately under section 5 of Act IT of 1899

Dealing first with the funds resulting from Mr Ldwardes’
appeal we are unable to hold that any presious disposition hag
pecen made 1 writing of any portion of those funds Ity ng
doaht true that some of the contributions were accompanied by
letters from the donars expressing thew wishes, with regard to
the funds contributed, but such letters were not in themsclyes
disposttions  The disposition would be by dehivery of a chequo
or money passing the sum contrubuted to Mr Ldwardes Wo
hold, therefore, that the instrument before us is an instrument
recording by way of declaration of trust the terms of the
dispoaition of the fund collected by Mr Edwardes Itisthusp
scttlement according to the defimtion in section 2 (24) and 1y
chargeable with duty on Rs 1,03,200 1t the rate of 8 annay
per cent

Turming now to the funds brought 1n by the Bowla trustecs,
we  hold that the provisions of the will amount fo a disposition
for achantable purpose of the two lakhs of rupees from whicl
the funds 1n question have accrued The instrument before ug
relates not to “free property *to adopt the expression of the
Court 1n Massereene and DIerrard v Commusssoners of Inland
Revenue®, but to property already held vpon a general chantable
trust Sce Pococ] v Altorney-Gemeral®  The trustees 1
uppropriating ihe money to the trusts declared by the instru
ment 1 question are exercicng the power of appointment

®{1900] 21 B 183 ) (18/0) 3 Ch D 342,
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conferred upon them by the will, The disposition was by the
testator by the will and not by the trustees by this mstrument
See Baz Motsvaku v DBas Mamubas®V  The nstrument gua the
Bowla funds 1s an appointment chargeable with a duty of Rs 16
under Schedule I, Article 7

Answer aceordingly

G B R
) (18%7) 21 Bom. 790

APPELLATE CIVIL

Defore My Justice Clandavarkar and Ar Justice Hayward

Tre SECBETARY ,or STATE ror INDIA 1x COUNCIL (oBIGINAL
Arriicaxy), ArrErLaNT ¢ NARAYAN KASHIRAM SHET (ORIGINAL
Oreorent) RESFONDENT *

Ciesl Procedure Code (det V of 1905), 0 YXXIII v 18—Ciril Proce
dutre Cods (det XIV of 1882), section 412—Surt 1n forma pauporis—Settle
ment of sut out cf Court—Court pisnng no order for payment of Court
Jees—Government applying for the peyment— Practice and prosedure
A suit, for partition bronght 1n forma paupers was scitled out of Court

On the 7th October 1908 the Conrt dismissed the st but made no order for

the payment of Court fees under scction 412 of tho Cimal Procedurs Code of

1383 At that date Government bad ninety days time within which toapply to

the High Court under its extraordinary junsdiction  Deforo the expiry of the

period the new Civil Proceduro Code came Into foree  ‘The Government, there
upon, applied to the Court und r O XXNIII r 12 for an onleras to payment of

Court fees, Lut the Court dechined to make the order  On appeal -—

Held (1) that the order passed by the Court under O XXNIII r 12 wasan
order within the meaning of section 47 aud 1t was therofore appealsble,

(2) that, Lefore the expiry of the period within which the Government coul1
have apphed to the High Court under the old Oode, the n w Code had come
Into force and by it the Government woro ensbled to apply to the Oourt for an
order under r 12 of Order XXAIII

(8) that the smit having been dismi sed thers was a failare of st, and the
tight accrued to Govarnment to have the Court fec from the party defeated

ATPEAL from an order passed by G B Laghate, Lirst Claes
Subord Judge of Ratnagir:
® First App a1 No 203 ol 1910
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This was a suib for partition It was filed an /o1 ma pauperss
The claim was valued at Rg 25,§00-12 0 The claim was settled
out of Court The Subordinate Judge passed an order on the 7th
October 1908, dismissing the smt, but mnade no order under
section 412 of the Civil Procedure Code of 1882

The new Civil Procedure Code of 1908 came 1nto force 101909
On the 6th June 1910 the Government apphed to the Court of
the Subordinate Judge under Order AXXIIL, rule 12, for an
order as to payment of Court fees Ly the plamtiff  The Subord:
nate Judge disnussed the application

The Government appealed to the High Court

At the hearing, o prelminary objection was ramed that the
appeal did not lie

P B Shingne, for the respondent, in support of the prelimnary
objeetion —No appeal lies The case 1s governed by the Civil
Procedure Code of 1832, and the remedy of the Government
was to apply 1n revision

L A4 Shak, acting Government Pleader, for the appellant —
Under the 0ld Code of Civil Procedure the Gos erninent had ninety
days within which to apply to the Digh Court Before the
expiry of that period the new Code of 1908 came into force
which gave the Government right to apply to the Court at any
time (O XXXIIL r 13) And an order passed on such applica
tion 15 appealable

Per Curtam —The appeal lies

L 4 8kal —~Ihe lower Court ought to Lave made an order,
masmuch as there was o fmlure of pluntiff’s case See
Seerelary of State v Blagsrathbar®, and O XXXIIL, r 12,
of the Cival Procedure Code of 1908

P B Shingne —Tho case 1s governed by the old Cival
Procedure Code of 1882 The nghts which we have acquired

underib cannot be taken awsy by the new Code The case does
not fall under O XXXIIIL, r 12

1) {1906) 31 Bom 10
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CHANDAVARKAR, J —The circumstances, under which this
appeal has been preferred by Government to recover the Court
fees 1n Smt No 261 of 1905, are shortly these That wasa
swt for pariition and 1t appears it was settled by the parties
out of Court The Court dismssed the smt upon their jomnt
applicatton, throwing the costs on the parties It was o
pauper smit, and the Subordinate Judge directed that there should
be no order under section 412 of the Code of Cavil Proceduro
(Act X1V of 1882), ¢+ ¢, no provision made for the Court-fees
to which the Government werc entitled It 1s stated by the
Government Pleader before us that no copy of the decrco
dismissing the smt was sent to the Collector, as requued by
Cuwvil Cireolar No 65 of the High Comt Civil Cireulars
Whether *hat was so or not, the sutt having been dismmissed 1n
October 1908, Government had the ught to come up to the
High Court and ash tlus Court, m the cvercise of its power
under the cxtraordinary jumsdiction, to 1evise the order of
the Subordinate Judge and make due provision for the pay
ment of the amount of the Court fee  That was the only
remedy open to Government under the law then in force, aud
Government had, according to the rules of this Court, ninety doys
from the date of the Subordinate Judge’s order But before
these ninety days expired, the new Code of Civil Procedure
had come nto force, and rule 12 of Order Y X XIII thereof garve
the remedy to Government to apply at any time to the Court
to make an order for the payment of the Court fees under rule
10 or rule 11 The order made by the Subordizate Judgen the
decree dismissing the swit hal been mnade without the hnow
ledge of Government, and 1t was competont for the latter,
therefore, to make an application to the Subordmnate Judge
under *ule 12 That was done by the Collector The Subordinate
Judge held however, that he had no jurisdiction to pass a fresh
order It is agamst this order that Gosernment now ap
peals It was urged that the appeal didnotie  But the appenl
belng against the order passed by the Subordinale Judge on an
application made by Government under rule 12, Order ANXIII,

for paymnent under rule 10 or 11 of the samo Order, 1t is an
order under section 17, and, therefore, appealable
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As to the merits of the case, thero can be no doubt that,
although at the time the smt was disnussed, the only remedy
open to Government was to come up to this Court for the
exercise of its power under the extraordinary jumsdiction, yet,
before the period preseribed for Government to avail itself of
that remedy could espire, a new law had come 1nto force, the
law was one of procedure [he rnight was kept intact as
1t had been under the old law, but a new remedy was given,
and that was under rule 12, Order XNXIIT  Therefore 1t wus
quite open to Government to make an application and ask the
Subordinate Judge to pas a proper order according to law
The Subordinate Judge who had declined to make any order
under section 412 cf the Code of 1882 had cleaily committed an
error in law  The swmit had been dismessed It may be that was
because the parties had settled the matter out of Court, but
the Court had nothing to do with that nor had the Court to
do anything with the fact that the dismssal of the smt was
upon the jomt request of the parties Whether 1t was upon
the request of the parties or not, the smt had been dismissed,
and the smt having been dismissed, there was o failure of 1t, and
the right accrued to Government to have the Court fee from
the party defeuted The porty defeated was the plamntiff
That was the proper order to make sce Secrefary of State s
Bhagrrathsba

For these reasons the decree appealed from must be reversed
and the decree 1n Swit No <61 of 1906 must be amended, o for
as 1t relates to the order under section 412 of Act XIV of 1882,
by deleting the order of the $Subordnate Judge and substituting
for 1t the following —* That Goternment do recoyer from the
plaintiff the anount of Court fee, which would hasve been pard
by the plamtiff, 1f he had not been alloned to suc as a pauper *’

The costs of this appeal and of the application to the lower
Court must be upon the respondent

Decree reversed
R R

) (1906) 81 Bom 10

451

1911

BreRETAPY

OF Statr
ron Inpra

v
Naravax



1911,
June 27

THE INDIAN LAW REPORTS [VOL XXXV
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DBefore Sir Banl Secotty Kt , Chef Justios and Mr Justice Rao

SADASHIV piv MAHADU DHOLE (ortervar DeFEvpavr 1), ArpiL
Tayr, v NARAYAN VITHAL MAWAL (ontomsAn Pramvrirs), Res
PONDERT *

Cioil Procedurs Code (Act V' of 1908), section 47~Tamstation Act (IX of
1508}, driscle 139—T'ransfer of Froperty At (IV of 1883) sectron 90—
Purchase by decres holder—=Sust to vecover possespson—Ezecution,

In execation of a redemption decree the decres holder (mortgagee) himself
porchased the property t the court sale  After the confirmation of the sale,
the legal representative of the decree holder (mortgagee auciion purchaser)
bronght & smt to recover possession of the property so parchased The
defendants ( of the dgment debtors) ded
that the que uon nvolved 1n the smt related to the execution of tho decree
therefore, the swit was not muntainable nnder section 47 of the Cinl Pro
cedure Code (Act V of 1908) and that the plantifl s romedy lay under Order 21,
Rule 5  The first Court allowed the elam

On ppeal by one of tho defendants

Held, reversing the decree that

{1) The amt was barred by acction 47 of the Civil Procedure Code (Act
V of 1908)

(3} A decree-lolder by becoming o purchaser ab a court-sale did not coase
tobo a party to the smt within the meaning of section 47 of the Ciwl
Procedaroe Code

(9) Proceedings for delivery of possession of property purchased by the

holder were p di m fon of the decree nnd fell within the
acope of section 47 of the Qivtl Prooedure Code

(4) Articlo 138 of the Limitation Act (I of 1908) dul not override the
provisions of the Civil Procedure Code  They should bo read together  Where
the auction purchaser was also a parfy fo the smt in which the deereo was
patsed hus claim for the delivery of possession of the property purchased mast
be dotermmned by the Court in the exceutlon department. But whero the
auction purchaser was a third party 1t was open to hum to bring a suit for
possession of the property purchased by him and such a swit woald be governed
by twelve yearn Limitation under Article 183 of the Lumutation Act

(5) Under section 00 of the Translor of Property Act (IV of 1832) the
d dud not ¢ te mith the sade

© Furst Appes! ho. 135 of 1010,
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The execution of the decree being barred at the date of the smt, 1t was not
allowed to be treat.d as & proceeding 1n execution

Finst appeal agamst the decision of Rattonjr Manchery,
Furst Class Sabordinate Judge of Poona, 1n original Sumit No 218
of 1909

The facts were as follows —

Two undivided brothers, Mahadu and Ganpat:, owned an
undivided } share 1n the lands 1n dispute  They had monetary
dealings with the plamtfls father Vithal Ramchandia Mawal
to whom they had passed seveinl mortgage deeds with respect
to thaar 3 share The total amount of the mortgages was
Rs 13,000  On the 28th September 1883 the mortgagors filed o
redemption smt, No 696 of 1883, i the Court of the Fir t
Class Subordinate Judge of Poonn, and tho decree 1 the suif
which was dated the 14th February 1880 ordered the mort
gagors to pav to the mortgagee R 7,905 with 1aterest at 4 per
cent p r annum by seven yearly instalments, and 1n default
of payment the amount should be realized by sale of mort
gaged property The smid decree was upheld by tho High Court
n appeal  Default hatving been committed 1n the payment of
the decretal amount, the decree holder (mortgagee) applied for
the realization of the decretal debt by the sale of the mortgaged
property  As the judgment debtors (mortgagors) were agn-
culturists execution was transferred to the Collector and by his
order the mortgaged property was sold on the 29th November
1899 and was purchased by the decrce holder himself The
sale was confirmed on the 6th January 1300 Subsequently
the decree holder having died, bis son and legal representa
tive brought the present swit for the recovery of the property
purchased by Ius father at the court-sale and mesne profits at
Rs 150 per year

Defendant 1, Sadashny, the son and legal representatine of
Mahadu, one of the judgment debtors, contended that the
smit was not mamntainable 1nasmuch as the plamtiff’s father
purchased the property 1n exceution of lis own decree, that
according to section 47 of the Ciil Procedure Code (Act V of
1908) the plamtiff hould have taken action 1n executs n of the
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decree and his remedy was, therefore, under Order 21, Rule 2,
that the suit could not be treated as an application, the execa
t10n of the decree being time barred, and that he, being & minor,
was not properly represented 1n the exccntion proceeding

Defendant 2, Bahirampu Rustomyi, a purchaser from defend
ant 1, set up tnfer ala his tatle to one of the lanas mn smi,
namely, Piatbandi No 14

The Bubordmnate Judge found that the planiiff’s claim was
proed with respect to all the lands i suit cxcept Pratband:
No 14, that the plaint1ff wes not bound to scel his remedy in
execubion proceedings that the estato of defendant 1 was suffi-
ciently reg din e t10n p dings and that the plamtift
was entitled to recover possession of all the lands except
Pratbandi No 14 He, therefore, passed a decree for the
plamtiff for the recovery of the lands in smt exespt Pratbands
No 14

‘With respect to the defendants’ contention that the plamtdl
should have moved under the proceedings 1n exeeution, for the
want of any ruling of the Bombay High Court on the point, tho
Subordinate Judge followed the Full Bench ruling of the
Allahabad Igh Court in Blagwats v Banwars Lal® which lad
down that “section 244 was not a bar to a smi Iike the present
and the decree holder may obtain possession either by an
apphication under sections 318 and 819 of the Cude of Civil
Procedure or by a separate smit ”

Defeadant 1 appealed

P D Bhde for the appellant (defondant 1) —The plambiff
should hay o sought his remedy 1o execution proceedings nnd not
by o separato smi Although the plaintilf parchased the
property at the auction sale he docs not thereby cease to be a
deeree holder and the questton of recosering passcssion of the

property so purchased relates to satisfaction and execntion of
the decree under s ction 318 of tho Civil Procedure Code (Act VIV

of 1882) Vamckla Odayan v Rojogopala Pellas® , Kasnalha

@) (100%) 31 AU g° 9 {1007) L0 Msd 07
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Ayyar +  Uthumanss Rowtham® , Mutha v  Appasam®,
Sindkhu Taraganar v Ilussasn Sahed®, Sheo Naran v Nur
Unkarmad® , Ram Narosn Sakoo v Bandr Perskad®), Kallayat
Dathumays v Raman Menon®

The view taken by the majouty ,of the Allahabad Full Bench
1 Bhagwals v Bunware Lal™ 13 not 1 conformity with the view
of the same Couth m Skes Narasn v Nur Mwhamumaed® and
the opinion of the mmouty 15 m accordance with the view of
the other High Courts Their Lordships of the Privy Counail
have ruled that section 244 of the Cnil Procedure Code
(Act NIV of 1832) shonld not 1ecerve o narrow construction
Prosunno Kumar Saryal v Kalv Das Sanyal®

Seetion 318 of the Cinil Procedure Code (Act XIV of 1852)
wh ca relates to the recovery of possession finds 1ts place 1n the
chapter dealing with cxecution proceedings, and when a cheap
remedy 15 prescuibed or special procedure 15 lat1 down, 1t should
be adopted 1n preference to the general and costly one  Madhz
stdan Das v Golindz Pria Chowdlurans®

In Smuwal Das v Bismillah Begam'™, Mutha v Appasamiil,
Sarsatoolla Molla  Rap humar Roy®) and Ladskmanan Okethar
v Kannerimal®™ 1t was held that an appheation for delivery of
possession 1s 4 step m aid of execution The sale does not
become complete and there 18 no complete satisfaction of the
deeree until the decree holder yets possession of the property
The words “rusistance to execution’ 1n seetion 330 of the Code
show that the Leislatuie ticat d this matter as relating to exe
cution The object of scetim 211 15 to provide o speedy
remedy Veraraghave dyyangar  Venlalacharyar®V, Alutlra
Appasam 1 So also an appheation foi recovery of money pad

8 (1901} % Mad 5 9 6 (159 )19 Cal 683
() (1590) 13 Mal. 50 (® (18%9) 27 Cal Blatp o7
() (101) 25 Mal 87 o (1897) 19 AN 450
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nto Courb on account of the sale 15 held ko be a step m ad of
cxecutton  Bupuchand MugulraoW, Tenlatarayalu v
Narasimha

Article 138 of the Inmitation Act eannot conirol the prov:
sions of the Crvil Procedure Code No doubt the decree docs
not directly provide for possesmon, but being a decree, under
section 88 of the Transfer of Property Act there 1s a right of
sale, and this circumstance 1s & process for tho satisfaction of tho
decrec  The decree cannot bo sard to be satisfied until dehsery
of possession to the auction purchaser

The judgment-debtors were not properly represented on the
record at the time of the sale The proper guardian of the
Judgment debtors was their mother and notwithstanding that
she was hiving, she was ignored and some other relation of
theirs was brought on the record as thewr guardian Tlis
creumstance vitiates the sale  Dakeshur Pershad Daran
Singh v Rewat MUekton®, Dage Ismat v Dhrragram Sada
ram™

P P Khare for the respondent (plamntiff) —~There can bo no
distinction  between a  decrec holder nuetion purchaser and
n ttranger suction purchaser The deeree holder auction
purchaser 18 no longer a deeree holder and he sucs for possession
m lus eapacity as auction purchaser  Vahaber Lershad Singh \
Alacnaghten®®, Dhogwats s DBanwars Lal®  In tho last Iwull
Bench ruhing the Allahabad High Court held that a decrce
holder auction purchaser cannot be sard to continue as deerce
holder after s purchase and the question as to possession does
not relate to execution or satisfaction of the deeree  Arhicles
138 and 180 of the Limitation Act mal e no distinetion between
n decreaholder auctton purchaser and a stranger suchion
purchaser

Scction 88 of the Transfer of Property Act docs not provide
for possession being delvered  Hence the decree was satisfied

M (13%) 22 Bow 310 ) (1857) 1° Dom 18,
) (1830) 2 31d 17t () (1569) 16 Call 63
@ (1891 24 Cal. 20 () (1703) 31 All B2,
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immedrately after the property was sold and purchased by
the deeree holder, and nothing further 1emamed to be done
Section 318 of the Civil Procedure Code 1s permissive and gives
the purchaser an option to procced 1n execution or to file o
separate suit

The defendants’ family was joint and there was proper repre
sentation

Rso, J —The facts of the case arc briefly these The
property in dispute was onginally merigaged by defendant 15
father and ancle to plantiff’'s father On 1ith February 1885
a decree was passed directing the mortgagors to pay Rs 7,905 4 8
by seven equal yearly instalments In default of payment of
any instalment at the due date, the mortgaged property was to
be sold fou the whole sum due Default having been mado 1n
pay ment of the wstalments, the mortgageo put up the property
to sale and purchased 1t hamself on 29th November 1899 The
sale was confirmed on 6th January 1900

On 7th Apnl 1903 plamntiff, who 1s the son and legal re
presentative of the auction purchaser, filed the present smi for
possession of the property purchased in 1899  Defndants
resisted the claim on several grounds, but thetr contentions were
overruled and a decree was passed 1n plaintaft’s favour, awarding
him possession of the property i swib execpt one piece of
land, Pratbandi No 14, as to which plamtiff’s title was not
proved .

Against this deeree defendant 1 appeals to this Court

The mar question argued wn appeal s whether the fsurt 13
barred by section 47 of the Code of Civil Procedure, 1908

Section 47 provides that all questions arsing between the
parties to the st in which the decree was passed or their
representatives, and relating to execution, discharge or satis
faction of o decree, shall be determined by the Court executing
the decree and not by a separate smt  We have to consider (1)
whether the questions mvolved in the present smit arise between
the parties to the smt 1n which the decree was passed or ther
representatives, and (2} whethor they are questions relating to
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execution of thedecree The judgment debtorsarodead D-fend
ant 113 the son of one of the judgment debtors Plantiff
15 the son and heir of the decree holder who purchised the
property at the court sale held in exceution of hs decree It
19 contended for the respondent that the decrce holder ceases to
bo a party to the swit after ho purchases the property ot the
courk sale, and that he 19 entitled to possession of the property
1n his character o5 auction purchaser, and not as a decree holder
We are unable to accede to this contention In Madhusuden
Das v Golsnda Pria Chowdhurans® Mocpherson and Stevens,
JJ hold that decrce-holder 15 monc the le s a party to the
smb because he happens to b: an agschion purchaser In
1 am Nararn Sakoo v DBands Pershad®) the Court obseryves, that
tho fact that the deeree holder 15 also an auction purchaser does
not mako section 241 of Ack AIV of 1882 the less applicable to the
case  Suntlarly the Madras High Court observes in Kasinalia
Agyar v Uthumansa Rowtlhan® “ It would bo impossible to hold
tbat having been a party to the decrec, ho ccased to be a parly
beeause he purchased the property at the sale held in
evecution’’  No doubt in Biagwats v Bamwars Lal® o Fall
Bench of the Allahabad High Court hold, that although the same
person may be the dacreo holder and the au~tion purchaser, he
fills tno different capaeitics and 1t 13 1n the latter capacity only
that he can apply for and obtmn possession  With all respeet
for tho opinion of the majorsity of the Full Beneh of tho
Allahabad High Court, wo agree mn the view tilen Ly the
Calentta and Madras Iigh Courte, that a decree ﬁahlez by
becoming a purchaser at o salo held m exccution of s deerce
docs not cease to be a party to the smt within the meaning of
section 17 of the Cyvil Procedure Code

The next question 15 whether the plaintis clatm for delivery
of possession of tho property tn dispute 18 4 question relating to
execution, dischargo or satisfaction of a deerve within the
meamng of scction 47 of the Ciusl Procedure Code It 19
contonded that the exccution proceedings came to an tnd when

) (1%01) *5 Mad JMatp I3
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the property was sold and the salo confirmed  Thas contention
does not appear to us to be sound We are of opimon that
proceedings 1 execution (so far as the decree holder 13 con
cerned) are not completed until the decree holder obtains the
benefit of the sale held n execution of s decree  In Bapuchand
v Mugutrao® 1t was held by tlus Court that an apphcation by
a judgment-creditor for payment to hun of money which has
been paid mnto Court on lus aceount i executton of his deeree,
1s an apphieation to take a step m aid of execution of the decree
In that case Farran, C J obsertes that when money 13 paid nto
Court 1n satisfaction of a decree, the execution of the decrec
with regard to such payment 1s not fully completed till the
money has b2 n actually paid by the Court to the judgment
creditor That 1s also the view taken by the Aadras and
Allahabad High Courts  Sece Kosrmayya v Krishnamma Nardul),
Paran Singhs Jawaker Singh® and Swan Singh « Hire Singh(®
Tf then an appheation made by a decree holder to be paid the
proceeds of o sale held 1n execatton of lus decreeis a step 1n
aid of execution, we do not see any difference n prineiple
between such an applieation and an application made by a
deceree-holder who 1s also the auction-purchaser to be put mn
posses 1on of that which represents tho money which would
have been paid mto Court, 1f o third party had purchased the
property We think that the exccution of the decrec 13 not
complete and final, until mn the one case the deciee holder
actually recerves the sale proceeds through the Court, and mn the
other case until he secures possession of tho property through
the Gourt Accordingly 1t 1s held that au application by a
decree holder to ba put 1n possession of the property which he
has purchased in execution of his decrec 15 a step m aid of
exceutron of that decree  See Sarialoolls Molla v Rey EKumar
Roy®t, Talskianan Chettrar v Kannammal® Kavinatha Ayyar
v Uthuranss Rowthan®  Mote Lal v Malund Singh®  The
object of the application for delivery of possession as observed

@ (1896) 22 Bom 10 ) (19001 97 Ca' 707
2 (1833) 17 Mad 160 () (1009) °4 Mad 18,
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by Maclean, C J, in Sariafoolla Molle v Ray huriar Roy®,
15 to complete, by giving possession, the parchase which the
apphicant has made Tt 15 & step in aid of execution 1 the
sense that 1t 15 a step to make that which has been dons final
and complets, and i this senss to aid the execation which ean
hardly be said to have been completo *

This being tho case, procecdings for deltvery of possession to
the auction purchaser are proceedings 1 execution of a decree,
and fall within the scope of section 47 of tho Civil Procedure
Code Seo Madhusudan Dws v Gobinda Pria Chowdhurant'),
Ram Narain Sthoo v Bands Pershad®, Kattayat Pathumays v
Raman Menon® , Kasnathn Agyar ~ Uthumanss Rowthan®™ ,
Muttria v Appasami®

But it 1s argued by Mr P P Kharo for respondents that
Article 138 of the Limitation Act allows a smt to be brought by
an auction purchaser to recover possession of the property sold
within twelve years from the date of confirmaation of thesale It
15 truo that in Article 138 no distinction 13 made between o
purchaser who1s a d cree holder and a purchaser who 13 not a
decree holder  But Article 138 does not overrido the prosisions
of section #7 of the Civil Procedure Code The two should b
read together W hero tho auction purchas ris also a party (o
the smt 1o which the decres was passed his claim for delivery
of possession of the property purenased by hum must be determined
by the Court in the cxecution department But where the
auction purchaser 13 a third party, tt 13 open to hun to bring a
smt for possession of the property purchased by him, and such a
suit will be goserned by Article 138 of the Limitation Act

It 15 lastly contended, that in the present caso the decreo in
exccutton of which the property was sold being a deerve for
sale of the property mortgaged, the mortgagecedecree-holder was
entitled urder section 88 of ths Transfur of Property Act to the
sale proceeds only and not to possession of tho property sold,
and that when the sale took place, the exccution proccedings

W (17032 Mal Ti0
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came to an end  The answer to this contention 13 that section
90 of the Transfer of Property Act shows that the exccution
proceedings do not termmate with the sale, 1f the sale proceeds
are insufficient to pay the mortgage debt, the decree-holder has
to take further steps to recover the balanco of the decretal
amount

On all these grounds we hold that the plamntiff’s clamm for
delivery of possession of the property 1n suit falls within section
47 of the Civil Procedure Code, and thab this smb cannot lie
We would have allowed the present smt to be treated as a
proceeding 1 execution, but for the fact that the execution of
the decrce was barred by himéation at the date of the smé

Mr Bhide for the appell tended that defendant 1
was a mnor, that is estate was not properly represented 1n the
exeention proceedings 1n the course of which the land was sold,
and that therefore the sale was o nullity He contends that
there was fraud on the part of the decree<holder m representing
to the Court that the minor’s mother was dead though m
reahty she was alive, and in getting o distant relabion of the
miner appointed as 2 guardian ad Istem The lower Court hay
found that the alleged fraud 1s not proved, and that the minor’s
estate was sufficiently represented during the execution pro
ceedings We see no reason to come to a ifferent conclusion
There 13 no evidence whatever to prove the alleged fraud

We set asude the decree of the lower Court and diamiss the
swit with costs throughout

Decree set ande
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APPELLATE CIVIL

Before Mr Justioé Chandarariar and Mr Justce Hayward

HAJI ABDULLA HAJI SUMAR (onigIvaAL PLAINTIFF), APTELIART, t
Tne SECRETARY or STATE ror INDIA 1x COUNCIL (omiaivat
DEFENDART) RESPONDENT*

Bombay Land Revenue Code (Bom Act V of 1879} sectson 3, clause (19)0)—
Villags of QRatkooper—Kowl (leass) for 99 years—* Ahenated village—
Agricultural lease—DBusldings erected by occupiers on thewr respectioe
lands—FExt; Ievred By G nent—Right to leny extra a sest
ment not parted with under the howl

The kotel (Tease) of the village of Ghathooper 1n the Thana District granted
by Government on the 91st Decowber 1845 for 99 years provided inter alia
that the grantec should pry to Government annually a fixed sum with respect
to the land whick bad alresdy been under cultivation and ‘that as to waste
Iands the grantes should bring them all 1nto cultivation within 40 years and on
the expiration of that perrod the full ding to the prevail
usago of the country shonld be collected annmally from the grantco on smch
1and a3 might be under cultivation as well as on such quantity as might remain
waste out of the present waste entered mn the pablioaccounts  The kowl
furtber provided that  In respect of the abovenamed village you (grantec) are
to consider yonrself as a farmer thereof You are therefore to exorcise the
authonty vested in farmers by Chapter VI of Regulation XVIIof 1827 or such
a3 may hercafter be vested n them by any mew enactrent, shall also be
exerclsed by you, and In the event of your acting conirary to the abovesid
enactments, you will ba subject to auch penalties s are now or msy hereafter
Lo provided for by Regulations

Snbsequently some of the occupants of the village having bmlt upon thewr

pective lands G levied extra from them under the
provasions of the Bombay Iand Revenue Code (Bom Act ¥ of 1870) The
grantee under the Forl humself claimed tho right to Jevy extry assessment on
the ground {hat the village wasan ¢ alienated willage within tho meaning of
claus (19) of section 3 of that Code nnd was therefore not lulb's to the
provisions of the Codo Ilc therefore applied to Government for a refund
cither wholly or 1o part of tho extm assessment eollected by them and the

® First Appeal ho 33 of 1910
0) Bectlon 3 ¢lause (19) of the Domley Land Devenue Cole (Dom Act ¥ of 1570
3 Inthls Ack, naless there be sometling repugnant fu tbe eublect or emtert—
. . . . . .

(19)  Allenated  means tranaferrid In 8o far as the rights of Gorernment to poy
ment of the rrat o1 and revenue are concerned, whelly er partlally, to the ownenlip
e sny pervon,
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)
Government having refused to grant his request :Avglin _s}rxhg:unst tl
Secretary of State for India m Council praying ot 8 o€ 5t tor-that-(a )t
extra assessment 1mpo.ed by the defendant upon Buds appropriated. fér building
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sites 1 the village was fllegal (b) the Bombay L.mh Reverus Code (Bom=deb gyehpr, ARY

V of 1879) was not applicable to the village, and () tﬁi}éolpsi\gn‘o‘f‘ﬂwgm
ment to the effect that the Zow? was agricultural was errongous _i?uﬁa(rtbo
defendant be rest d by a from levpng the extra
assessment (3) that 1n the event of 1ts being found that the Government were
entitled to lovy the assessment, 1t be declared that the plamiiff was entitled to
receive the same, and (4) that the amount, 1f any, recerved by the defendant on
account of such asscasment be awarded to him

The Court dismussed the smt.

IHeld, on appeal that having regard to the terms of the Lowl, 1t was a Jease of
the revenues of the village on certain conditions  The object of tho Jease was
sgnenltural and Government never parted with their nights go far as the nght
to build was concerned

The Aowl was no more than a lease The Government parted with their
nights ss lessors 10 favour of the grantee as lessee and imposed upon him
cortain conditions, nono of which brought the contract within the defimtion of
theterm alienated village in clause (19) of section 3 of the Bombay Land
Revenue Code (Bom Act V of 1879)

The clause 1n the kowl, that the grantee was to consider hmself a farmer of
the village and was to “ exercise the authonty vested in farmers by Chapter VI
of Regulation XVII of 1827 or such as may be herenfter vested in thom by any
new enactment shall be exercised by you and you will be subject to such
penalires as 216 now or may hereafter be provided for by Regulations brought
the village waithin the operation of the provisions of the Bombay Land Revenne

Code (Bom Act V of 1879)

FirsT appeal from the deciston of P J Taleyarkhan, Joint
Judge of Thana, 1n Oniginal Smt No 15 of 1908

On the 81st December 1845, J § Lamb, who was then the
Acting Collector of Thana, granted to one Ruttonyi Edaljt Parses
a kowl (lease) of the village of Ghatkooper in the Thana District
for the period of 89 years Under the kow! that grantee was to
pay to Government annually Rs 1,185-14-7, and it provided snter
alia as follows —

2 The waste land of ihe village, including Junghguth, Nallagurk and
Nowsad etc. 18 heroby granted to you 1n mafi for 40 years from 184445  You
are to make the necessary outlay snd brng it under tillage out of the sweet
waste land, one fourth within the term of ten yeats from the date hercof ; and

GF STATE
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you should, 1 the gamo manner, continue to do o every ten vears, so as {0
bring the whole of 1t under tillage within that persod 1 fallure whereof, the
produce of the hay smounting to Re 27 herern deducted, will be collected from
you from the first to the last year of the exemption Yon sre to prepare tho
salt land for ecoltzyation within five years from 181545, but if you farl to do
80, a fine of five hundred rupess (Rs §00) will bo 1mposad on you gnd after
the expiration of 40 years the full ding to the p ling usage
of the country will be collected pnnuslly from you on such Iand as may be
under cultivation as well as on such quantity a8 may remam waste out of the
Ppresent waste entered 1n the public sccounts
6 The righte of the prosent proprietors of land and other prinleges of ay
desersption whatever, remain unaffected by thislease  Jtis clearly to be under-
stood that this Jease confers no right which Government does not now possess
and only such portion of the nghts of Government g may be berein specifically
granted 1s hereby granted to you
8 Should » survey be made and a new nssessment be introducod m the
distniet, the same will also be done an jour willage, tho Isnd, ete, whick has
been granted to you freo from assessment will however, remats animterfered
with tall the period of exemption has sxpired, when the rates will bo lemied
10 You aro to psy all Dovasthans and Dhermadsys allowssees to thoso
who bave hitherto enjoyed them and also to continge all emoluments sight
eto, Mutherto held by the Patels and village officers ccording o established
usage Shouold any eomplaint be made to Government on the subject you ars
10 act aocording to its order  IF on 5oy acconnt the payment to tho partics of
aty of the above allowances should be stopped the amonat should be paid by you
to Government
12 Inrespoct to the ab d village you aro
you are therefors to exerciso the authority vested 11 farmers by Chagter V1 of
Regulation XVII of 1827 or such as may hereafier bo vested fn them by sny
new ensctment shall also bo excreised by you, and in the event of your acting
contrary to the sbovesmud epactments, you wall bo subject to such penalties ag
are now or msy hereafter bo provided for by Regulations
38  For broack of any of ke cocditicns of thes Jasss for which a specifie
penalty has not been lafd down Government 1s at liberty fo inflict such punwsh
ment as may be pronided by Regulations aed to cancel the leaso snd resamo the
willage mikont reimbersing you for any ezpenss you may bave ipeurred Mo
claim for osses will bo altended to
18 Shoald you wb to acll or transfer the s3ld willage In a2y way whatever
10 any other person you sre to arply to Government for permission to do so,
and of the persen to whom you may wish to tranaler the sbovo willaze sball be
spproved of by Gorernment it will grant you such permission, and you are
thon at liberty to tramufer 1t toblm  Tha farm of the village In quen'ion is to
be Le'd by ¢a fodiyidual as sn eodinaled projerty, and 1, I3 caesy ol guecess

derod farmer theroof §
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sion to be dercd as concerns G t, the property of tho head of
the famuly

Subsequently the grantee sold his nights under the Aord to
Hanprasad Santuh)y, Narayany Shamp and Jamnadas Bapuj
These persons conveyed their rights to the plamntifl’s father Haj
Sumar Hap Karim in December 1880 and by the order of the
Collector the village was transferred to the vendeos namo on tho
80th Scptember 1881  Owing to the prevalenco of tho plaguom
Bombay and 1ts suburbs, several occupants of the land in the
village having erected residential quarters on their holdings, the
Gosernment of Bombsy in the year 1908 imposed enhanced
assessment on Jands which were converted mnto building sitey
under the provisions of the Bombay Land Rovenue Code (Bom
Act Vof 1879) The grantee under the #or-l hunsclf claimed
the nght to recover the enhanced assessment or at least a portion
of 1t on the ground that the village was ahenated aud exempt
from the provisions of the Land Revenue Code The Govern
ment, thereupon, 13sued a Resolution, No 1127, dated the st
February 1907, to the effect that the geantee had no mght to
participate 1o the enhanced assessment with respect to the
building sites  The grantee, the plamtiff, therefore brought the
present smt n the District Court at Thana against the Secretary
of Stato for India 1n Counail prayng,
(1) It be declared that—
(a) the cxtra assessment 1mposed by the defendant upon
the land appropriated for bulding sites 1 the village of
Ghatkooper was 1llegal ,
(£) tho Land Revenue Code was not applieable to the said
viilage,
(c) the Resolution of Government to the effect that the
kowl waa ngucultuml wag erroneouy
(2) The defendant be restrained by & permanent injunction
from levying tho aforesaid asscssment

(3) The amount, if any, recovered by the defendant on account
of such asscsement be awarded to the plantiff

The defendant demed that Ghatkooper was an *aslienated ”
wllage or that the provistons of the Land Revenue Code (Bom
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Act V of 1879) were not applicable to 1t, and contended that the
plamntiff was no more thaxn . farmer of land revento existiog at
the date of the Aol i accordance With section 20 of Bombay
Regulation XVII of 1827 and Government did not otberwise
transfer their rights to the payment of the land revenue, that
the lease was granted not only without any stipulation agamnst
mcreasing the assessment but on the contrary with an express
stipulation reserving the defendant’s right to do so, that the
object, of tho leaso bemng clearly to promote culivation i the
village 1t was obviously agricultural 1n sts character and Govern
ment had full authority to levy non agricaltural assessmenb
under sections 65 and 66 1ead with scctron 48 of the Land
Revenue Code an cases the lands were diverted from thor
ongnally contemplated user during the curreney of lease, and
that the rights and benefits granted to the Jessee were those
specrfically granted to him under the terms of the lease and the
benefit of recerving enhanced nssessment not being so granted,
the plantiff was not entitled to lsy claim to any sharoinib
whatever

The Joint Judge distmssed the swt holding that Ghatkooper
was not an slienated sillage and the provisions of Bombay Land
Revenue Code (Bom Act V of 1879) were applicable to at, that
the terms of the lease did not disentitle the defendant from
enbancing the assessment on building sites duning the currency
of the lease, that tho plamtiff was not entitled to the snid
cnhanced assessment and that he could not get any relief

The plamtiff appealed

D J{ EKhare, G B Rele ond J G Rele, for the appellant
(plamtiff)

L 4 Shak (Acting Goyrernment Pleader), for mg_ respondent
(defendant)

CHANDAVARRAR J —~—The question whether the decree of the
lower Court is night depends upon the mmn question argued in
this case, whether the willage sn dispute 1s not an alienated
village within the meamng of clause (19) of section 3 of the
Bombay Lan] Revenue Code (Bota Act V of 1879)
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The word “alienated” 15 defined in that Code to mean
“transfer, 1 so far as the nights of Government to payment of
the rent or land revenue ato concerned, wholly or partially, to
the ownership of any person ”

The question 1s whether this village has been transferred to
the ownership of the present appellant, so far as the rights of
Government to the land revenuo are concerned That 1s a
question which must be decided upon the proper construction of
the Fowd (Exhibit 24) granted to the appellant s predecessor 1n-
title 1n the year 1844-45

The terms of the kox! leave no matter whatever for ambiguity
In dealing with the terms of that decument it 13 necessary to
Dbear 1 mind that 1 order to bring a willage within the term
“alienated,” a transfer of the nghts ot Government must be a
transfer of a particuler kand namely, of the ownership of
Government with reference to 1ts nights to land revenue, not all
nghts of ownership

Now, the word “owner” does not require any defimtion,
because 1ts weaning 18 quite plan  Bub 1f 1t 18 necessary to find
out the meammng attached to 1t by the Legislature, we may
usefully refer to the sections of the Transfer of Property Act,
where ‘transfer 1s pointed out a3 bemg either by way of owner-
ship, in which case the transaction amounts to a sale, an out and
out assignment, or by way of gift, 1n which case also 1t may bo
by way of owncrship But there are transfers of a more
limited charncter such as transfer by way of mortgage, or lease
or charge In the present case 1t 1s imposaible to hold that the
nights of Gov t have been t 3 d by way of owner-
ship, having regard to the terms of the Zowl

At the outset the preamble of the Zow! shows that the village
was leased to the grantes for a period of 99 years It 1 n lense
of tho revenues of the village on certain conditions OQne of
thosa 15 * that on the land which had already been under cultiva
tion the grantee should pay Rs 1,185 14 7, and that as to the
waste lands, the grantce should bring them all mto cultivation
within 40 years, and on the expiration of that period the full
assessment, according to the prevaling usage of the country,
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should be collected annually from the grantee on such land a3
might be under cultivation, as well as on such quantity as might
remain waste out of the present waste, entered m the publie
accounts It 1s clear that the object of the lease was agreul

tural, that Government never parted withits rights, so far as
the right to build wasconeerned  That concluston 15 strengthened
by the subsequent conditions m the lease All these condtons
refer to agrcultural operations and objects Then the Gth
condition 15 “It 1s clearly to be understood that this lease
confers no ght which Government does not now possess and
only such portion of the rights of Government as may be herein
specifically granted to the grantee, 1s hereby granted to you”
In other words whereyer the lense 15 mlent about any right, that
right must be regarded as not having been granted Now, the
nghts as to bwlding are omtted altogether from the lense
There 18 not a word said about them The necessary mference
from that1s that Government reserved to 1tself those rights

The 8th eondition 1s also mmportant That condition runs
thus “Should a survey be mado and a new assessment be
introduced 1 the district, the same will also be done in your
village , the land, ete, which has been granted to you fres from
assesement will, however, remain umnterfered with till the pertod
of exemption has expired, when the rates will be levied Now
that condition makes 1t quite clear even if there had been any
ambiguity in the couditions that had gone before, that this
village cannot be ineluded 1 ahenated villages b according
to the provisions of the Boicbay Land Revenue Code, 1 the
case of an ahenated village, Government cannot make & survey
or fix an assessment ualess 16 1% 1nvited to do so by the
alienee , whereas, sccording to this 8th condition, Government
has reserved to atself the rmght of making a sarvey and
introd a new ¢ i this wvillage, upon its own

g

mitiative withont any invitation from the grantee

And 1n the 10th cond 1t3s also distinetly stipulated that
«1f 5 complamnt be made to Government in respect of payments
to all Devasthans snd Dharmadaya allowances, then the grantee
15 to act according to the orders of Government*”
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Then the 12th condition 1s also sgmficwnt “In respect of
the abovenamed village’” that condition says, “you nre to
consider yourself as a farmer thereof””, m other words,as o
“lessee’ It further says ¢ you are therefore to exercise the
authority vested 1n farmers by Chapter VI of Regulation XVII of
1827 or such as may be hereafter vested mn them by any new
enactment, shall also be exercised by you, and in the event of
your acting contrary to the abovesaid enactments ” z ¢ not only
Regulation XVII of 1827 but any other which may subsequently
be passed, “ you will be subject to such penalties as are now or
may hereafter be provided for by Regulatione * That 1s suffi«
cient to bring the village within the operation of the provisions
of the Land Revenue Code

Then the 16th clause provides that ¢ for breach of any of the
conditions of this lease for which a specific penalty has not been
1o1d down, Government 13 at liberty to inflict such pumshment
as may be provided for

The 18th clause must elso be read as having a bearing upon
the question which we have to determme The grintee 1s
prombited Ly that conditron from either selling or transferring
the village 1n any way whatever, which would mesn by lway of
mft or sale, or lease or mortgage, to any other person without
the consent of Government This condition 1s usual in the Lind
of transfers known as leases, in which the lessor makes it a term
that there shall not be any assignment by the lessee without hig
consent, ether 1n writing or otherwise

Therefore, there cannot be any the shightest doubt that this
kowl 1s no more than a lease  that Government parted with its
rights as lessor 1z favour of the grantee as a lessee, and 1mposed
upon him certomn conditions Nore of those conditions brings
the contract within the defimtion of the term * alienated”
village, 1o clause 19 of section 3 of the Bombay Land Revenue Code

For these reasons we are of opimon that the District Judge
18 right 10 holding that the plamntiff s claim must farl

Tn confirming his decree, however, we wish {o mahe 1t quite

clear that our decision 15 confined onlv to the buildings which
have been crected, and to the extra assessment which Govern
B 9337

469

1011

Hast
ABDULLA

)
BECRRTARY
OF STATE
For INDIA



420

1911

Hasg
ABDULLA
1

BEORETARY
oF SraTB
¥oR INDIA

lo11
July 30

THE INDIAN LAW REPORTS [VOL XXX§

ment has imposed in respect of those buildings, under 1l
provisions of the Land Revenue Code  This decision aoces nob!
any way affect or prejudice such right as the plamtiff or Gover
ment may have in respect of the assessment on agricultural lan
We express no opinton v hatever as to the latter The plamtif
claim, as made 10 his plaint, and 1 his pleadings, was entire
confined to the extra assessment levied by Governient 1n virtd
of 1ts raght, under the provisions of the Land Revenuo Cod
to impose that assessment on occupants, who have built up
ther respective lands  Our decision, therefore, 1s confined on
to that extra assessment For these reasons the decree must |
confirmed with costs
Decree confirmed
G B R

APPELLATE CIVIL

Defore Mr Justice Chandararhar and My Justice Dayward
Tar COLLECTOR or POONA (0RI61NaX PLAINTIFF) APPELLANT »
Bat CHANCHALBAT (oriamvay DErenpant No 1), Resrovpent ®

Cunl Proredure Code (det IV of 1882) section 539—Suit relating to publi
religious prop Eectment of trespa. Party of surt—Jonder of
parties—Practioe and procedure

Where a breach of trust 1s complained of and where the shence of trush
property denies that the property 1s the sabject of a publio trust for religons
purpo as, bo 15 o proper and hecessary party to a suib bronght under the prov:
s1ons of section 539 of the Civil Procodure Code of 1882 though no relief etn
be given as agamnst lim by way of a decree in ejectment

APPEAL from the deasion of C Roper, District Judge of
Poona, confirmmg the decree passed by K Barlee, Asmstant
Judge of Poonn

This was a suit filed under the provisions of seetion 539 of the
Civil Procedure Code of 1882 It was brought Ly the Collector
of Poona to formulate a scheme of management with respect to
the village of Novh, which had been dedicated to the mosque
Luown as the Shamanshasur Prr Dargah at Supa

* Sceond Appest No 097 of 1910
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The village 1 question was mortgaged n 187> with one
Gulabchand by the then manager of the mosque m 1890
Gulabchands son Harchand obtmned a decree agamst s
mortgagor In the exceution of the decree the might to the
mcome of the willage was sold to one Tatyap on the 5th
December 1893  Tatyaji sold to Harchand on the 31st May
1896, the nights which he acquired by the purchase

From 1897 to 1905 Harichand made payment of small sums
for celebrating the annusl Urue at the mosque These were
discontinued 1n 1906

Tn 1908, the Collector of Poona filed the present smb agamst
Ba1 Chanchalbai (widow of Harchand) as guardian of her
mnor son Nemchand and others praying for the appointment of
new trustees, for a declaration that the tramsactions of 1875,
1893 and 1896 were null and veid, for an order vesting the
village 1 the new trustees, and for an order for the eviction of
B Chanchalbar from the possession of the village and delivery
of st to the new trustces or in the alternative a permanent
njunction directing her to pay the whole ncome or 2 portion
of 1t to the new trustees every year

Bar Chanchalbai (defendant No 1) contended tnter alea that
the willage of Navli was not a public religious trust property
nor was the Dargah a public rehgious trust

In the Court of first instance n prelunminary 1ssue was
raised, t2z, Does the smt for the eviction of Nemchand fall
within the province of .ection 539 Civil Procedure Code, and if
not1s this swt against defendant No 1 mamtamable? This
1ssue was found in the negative, and the swmb as aganst Ba
Chanchalbar was ordeted to be dismissed On appeal, the
District Judge took the ame vien The plamntiff appealed to
the High Court

1, A Skak, Acting Government Pleader, for the appellant

D R Patrardhan, for the respondent

OuANDAVARKAR, J —This wasa smt brought by the Collector

of Poona under section 539 of the old Code of Civil Procedure
(Act XTIV of 1882), alleging a breach of trust on the part of the
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trustee of the property in dispute, which 13 claimed to be &
publie trust for 1ehigious purposes Defendant No 2 13 the
tiustee agamnst whom the breach 15 alleged, defendant No 1
represents the person to whom the property 1s alleged to have
been alienated by the trustee At the trial in the Court of the
Assistant Judge at Poong, a prelimmary questin was raised,
whether defendant No 1 was a proper and necessary party to
such a swt brought under section 539 That Court answered
the question m the negative, on the authority of the decision of
this Court, in Lakshmandas Parashram v Ganpatrav Krisknat,
Fishranath Govnd Deskmane v Rambhat®, Kaz Hassar v
Sagun Balkrishna®, that o smt to eject a trespasser from trust
property 1s outside the scope of, and rehefs clmmable under,
that section Accordingly, the smt was disrmssed as agamst
defendant No 1 On appeal, the District Court has taken the
same view

1t does not follow from the decisions, on which the Courts
below have relied, that to asuit of this character, where a breach
of trust 15 complaned of and where the alieneo demies thaf
the property 1s a public trust for religrous purposes, ho 18 not
o proper and necessary party, becouse relief cannmot be given
as agamnst hm by way of s decrec m ejectment Though such
a decree does not fall within the rehefs which the Court can
grant under section 539, 1t has jurisdiction to deterrune,
for the purpose of the reliefs which can be granted, whether
the property 1s a public trust for a rehgious purpose if that
question 15 1 controversy  That was the question covered
by the first and second 1ssues raised at the trinl, and the
alienee (defendant No 1) 1s interested mn 1t The question
cannot be propetly tuied unless he 1s before the Conrt He
15, therefore, a necessary party, though possession cannot bo
recovered from hin mn this suit, 1f the 1ssues 1n question are
found aganst him

There 18 o further ground why he is a necessary party  The
plamt alleges that he has taken the property from the trustee

1) (1884 8 Bom 365 {2} (1890) 15 Bom 148
{3 (1899) 24 Bom 170
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with full Loowledse of its character as a pubhe trust for
religious purposes and that he has for some years pard part of
the income to and for the trust  And n lns wntten statement
he asks the Court to direct lim to make anannual payment
out of the income of the property to the trusts, sf the Court
find that 1t hs a public trust for a rehgious purpose These
pleadings may fauly rmse the question whether defendant
No 1 has become a constructive trustee in virtue of the aliena-
tion on which he relies and by reason of his conduct In that
view of the case he would be a necessary party  Jugall tshore v
Lakshmandas Raghunatidas® Tt 1s 1mpossible to say at this
stage whether such a case will be established That depends
upon the emdence  Bub judging from the pleadings, we must
hold that defendant No 1 1s a proper and necessary party, and
that the swit as sgainst lum has been wrongly dismissed without
tral

The decree 15 reversed and the case remanded for disposal
according to law  Costs including those of this appeal to bo
costs 1n the cauge

Decree reversed
PR
) (1599) 23 Bom €59

APPELLATE CIVIL

Before Mr Justice Chandavarkar and My Justice Hayward

NAGINLAL CHUNIT AL (oRIGINAL PLAINTIFE) AIPELLANT ¢

Tae OFFICIAL ASSIGNED (or1ai¥at DEFENDANT) REsronpent*
Presdency Townt Insoliency Act (III of 1909), sections 7, 66—Oficial

Assrgnee—TInrd person s property token in custody by Oficval Assignee—

Sust by stranger—Cutl Court—Rught of suat

Whero the Official Aesignes takes 1nto hus possession property 83 belonging
to the insolvent which a thurd partv clums as his own  the latter can brnga
st agamnst the Official Asstgnee in » Cinil Court to establish his nght

Arpgal from the decision of M B Tyabyy, District Judge of
Broach
¢ Appesl Do 40 of 1010 from Order
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One Dahynbhm Chliotalal was adjudged an msolvent by the
Insolveney Court at Bombay and his property was vested 1m
the Official Assigneo of the Bombay High Court The Officral
Assignee took nto his custody certan furmture which was
m the msolvent’s possesson The plamtiff claimed that the
furmture belonged to hum and was let by lnm to the imsolvent
Ho submitted his clam to the Official Assignee bub 1t was
disallowed The furmiture was advertised for sale The
plamtiff, thereupon, filed a smt agamnst the Official Assignee 1
the District Court at Broach, for a permanent injunction
prohibiting the sele

The learned District Judge held that he had no yunsdiction to
entertain the swt and that the plamtifi’s only remedy was to
move the Insolvency Court at Bombay

The plant:ff appealed to the High Court

L 4 Skak,'for the plantiff

Ratanlal Ranckhoddas, for the defendant

The following cases were referred to in arguments —

Iz e Rassul Hys Cassum®, Ez parte Cockrane) In re
Champagne, Ex parte Kemp® , Re Crool Bz parte Collins® Ez
parte Brown®  White v Simmons®, Lls~ Siléer®  Waddell
v Toleman® , Fz parte Davtes®

CuANDAVARKAR, J —This was a stit brought by the appellant
aganst the Official Assignee of the estate of Dahyabhat Chhotalal
Vokil, an 1nsolvent, to obtan a permanent mjunction restramng
the Official Assignee and another person from selling certan
articles as belonging to the estate of the wmsolvent  Tn his plaint
the appellant alleged that the articles in question belonged to
him as owner, but that the defendants had taken possession of
them as belonging to the insolvent  The plamntiff, therefore,

)} d a per t injunction and » declaration that the
articles were of his ownership

Q) (1910) 13 Bom L T 13 () (1870) 11 Ch D 148
@87 L I 20Eq 2 © (871) L R 6Ch 58>
3) {159) 10 VowcIl 235 @ (18,22 L T 8Ch 8%
9 (1802) 66 L T 29 9(1878)9 Ch D 212

({JE81) 19Ck D g0
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The District Judge, 1n whese Court the plamt was filed, has
held, upon a consideration of sections 7 and 86 of the Presidency
Towns Insolvency Act (IIT of 1909), that the Court has no juris-
diction to try the smit, because the only Court which could
take coguizance of such a suib 1s the Insolvency Court n tho
Presidency Town Wo thk that siew 1s not warrarted by
the proisions of the Act 1o gquestion

Section 7 provides —

‘ Subject to the provisions of this Act the Court shall have full power to
decade all questions of priomties and all other questions whatsoever, whother of
law or fact, which may arwse 1n any caso of 1solvency coming within the cog-
nizants of the Court or whick the Court may desm b expedient or necessary
to decade for the purposo of doing complets Justice or making 2 complete dis
tribution of property m any such ease

Now, the first observation that has to be made as to thws
section 18 that 1t 19 an enobling section It gives power to the
Insolvency Court to deeide all questions of prionties, and all
other questions, which may anse 1n any case of insolvency com-
ing within the cogmzance of the Court It can hardly be disputed,
m fuct 1t 15 admitted, that before the Act came wnto force,

the ordinary Courts had jurisdiction to entertmmn such claims
agamstthe Official Assignee  The Official Assignee merely steps
mto the shoes of the insolvent for the purposes of his rights and
his liabilities  As has been pomted out 1 Jn re Mapleback, Ez
parte Caldecott™, « except where there 13 an offence aguinst the
Baokrupt law, or aganst some law in favour of credifors,
the trustee 15 merely the legal representatin e of the debtor, with
such rights as he would have had if not bankrupt * Therefore

sf the Official Assignee goes xato possession of, or claims certamn
property as belonging to, the insolvent, whereas it 1s elaimed by
o stranger as s, then the stranger has by common law the nght
given to hum of smng the Offinal Assignee, justin the same
manner that he could have sued the insolvent, 1f he had not
become bankrupt Now, such a night as this existing under the

common law could be extinguished no doubt by an Act, but the
extinetion must be in espress language or by some necessary

@ (26,6) 4 C.D lodatp 156
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mmplication arising from any of the provisions of the Act The
language of scction 7 1s hardly adequate for the purpose of
extinguishing the common law right Further, the section
question says that “the Court shall have power to decde all
questions of prionties and all other questions whatsoever” It
1s very doubtful whether 1t was mtended by the Liegislature that
the Courb should have the power to decide questions of title, as
between the Official Assignee and a stranger, with referonce to
property, which 1s claimed by the Official Assignee as the ansol
vent’s and which on the other hand 15 claimed by o stranger a8
his  Had that been the intention of the Leguslature, the wording
of the section would have been that “the Court shall have power
to decido all questions”  But, nstead of wordingit in that man
ner, the Legslature first of all brings 1 questions of a particular
character, and then gives the general words « all other guestions
whatsoever’  On the prineiple of eyusdem generss 1t 1s reason
able to argue that the Legislature did not intend questions of
tatle to be brought for adjudication within the jurisdiction of the
Insolvency Court We need not, however, express any defimte
opimon upon that point It 1 sufficient to hold that section 7
does not take away the jurisdiction of the ordinary Courts that
alrendy existed ab the time this Act came 1nto force

Then we turn to section 86 That section provides —

«If the wnsolvent or any of the creditors or any other person 1s aggrieved

by any act or decision of the Official Assignee he may appeal fo the Court
and the Oourt may confirm, reverse or modify the act or decisron complarned

of, and make sach order as 1t thinks yust

Here, agam, the language 13 1nsufficient to tako away the nght
of smb which every person had agamst the 1nsolyent betore ho
beeame bankrupt, and which right the stranger continued to have
s aganst tho Official Assignee, as the legal representative of the
msolvent Al that this section provides 1s that any person
agguieved by any act or decision of the Official Assignee imay
oappenl to the Court, which means that if & person does feel that
1njustice has been done to hum by any act of the Official Assignee,
1t 18 open to hum to ash for redress at the hauds of the Insolsency
Court DBut that does not shut out the junsdiction of the
ordinary Court
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The language of section 7 of the Act 13 a reproduction of
section 102 of the English Bankruptey Act of 1889, which again
15 o reproduction of section 72 of the Bankruptcy Act of 1869
No doubt there 15 a clause 1n section 102 ot the former, which
15 not to be found 1n our Presidency Towres Insolvency Act (IIT
of 1903) That clause gave power to the Court of Bankruptcy
1 England to refer any difficult questions of law and of fact
triable by a jury, to the ordinary Court for determmnation And
1t 1s argued by Mr Ratantal that from the omssion of this clause
from section 7 of the Indian Act, 1t 13 & legitimate inference
that the Legslature here mteuded that tho Insolvency Court
alone ought to have jumsdiction to try all questions including
those of title ansing between an 1nsolvent representel by the
Ofhienl Assignee and any person claumng adversely to him  Bub
where a stringer claims certain propurby as his, as against an
msolvent represented by the Official Assignec 1t 15 open to
doubt whether the question s one wluch in the strict sense of
the expression may be said to arise i the course of msolvency
Bub assuming 1t does s0 arise, the power given by the English
Law to the Insolvency Couit to refer & question of law or fact
to an ordinery Court does not necessarily esclude the ordinary
junisdiction of the latter Court to determine questions 1elating to
the title of the mnsolsent to property as againct o stranger We
must, therefore, bold that the lower Comt had junsdiction to
try this smt

The order of the lower Court 15 reversed and the case sent
Dack to that Court for trial on the ments The costs of this
appeal must be paid by the respondents

Order reversed
R R
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ORIGINAL CIVIL

Before Alr Justice Davar

TEMULIY  JAMSETJI JOSHI FPuayriee, » THE BOMBAY
ELECTRIC SUPPLY AND TRAMWAYS COMPANY, LIMITFD,

DrreapARTs ¥

Negligence—Suut agasust Tramway Company—Passenger entering car
while sn motion ~Contribulory negligence

T broeght an netion agamst the Tramway Company claiming damages
for munes snstained by bim by reason of the Company s neghgene. T
alleged that while attempting to board a statronuy tram ear the ear w1
suddenly started ot o signal piven by the conductor and the footboprd falicd
and slipped sideways from beneath T s foot, 1 consoquence of which
T lost lus balance was thrown fo the ground and his right foot wis
inyured

Held, usseissing the smt, that the footbomd was not Joose and thet T 3
fall was due to his sttempting to enter a car wlile 1n motion and was not due
to any fault or defeet 1n the fixity of the borrd

Per Cursam —Whether thera 13 a Byelaw cr there 13 not & Bye law to
that effcet, the fact Temams that f a passenger chooses to sttempt to en‘er or
Ieave a moving car, he does so at his own risk. Tt 13 not what a prudeat or 4
rcasonable raan should or would do nnd if he does 1t and sustsins injury while
1 thoack of o domng 1t Would be an accident orn mt fortune for whiok the
defendant Company would 1n no way be linble

TyE plamtiff, lfemulp Jamsetyr Joshy, brought this action
aganst the Bombay Llectrie Supply and Tramways Company,
Lamited, elsiming Bs 5,000 by way of compencation for mjuries
caused to the plamhiff through the negligencs of the defendant
Company The plant:ff alleged that on the 16th Noiember
1908, at about 8 30 p m, ho saw a tram car bolonging to the
defendant Company standing stil at a tram station near the
Arya Samay, and with the object of getting on the car ho went
up to the middle entrance, caught hold of the raling put hig
right foot on the footboard and was about to put hus left foot
on the car, when all of a sudden the car was started aé a signal
gven by the conductor, the footboard tilted and shpped mde

® Origaal Sait No 82 of 1909
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ways from beneath the foot of the plamntiff, 1n consequence of
which the plamntiff lost hus balance and s hold on the railing
and he was foreibly thrown to the ground and Ins nght foot was
severely mjured  The plantiff attributed hus injuries solely to
the neghgence of the defendant Cowmpany

In therr wntten statement the defendant Company alleged
that the car was not standing still when the plaintiff attempted
to board 1t Lut that it was proceeding at 2 pace of about
seven miles an howt to the next stopping place, when the plamntiff
1mproperly and neghgently tried to get on the car while 1t was
1n motion and, failing to make good his footing, fell

The defendant Company further denied that the footboard
tilted and shpped slantwise o1 that in consequence thereof the
plamtiff lost his footing and fell  The footboard was examined
two days after the acaident and found not loose or 1n o defective
condition The Company alleged that the plamtif’s mjurses
werc occasioned solely by Ins own neghigenee and improper
conduct 1n trying to board a tram car when in wotion and 1n the
alternative they alleged that the plamtiff contubuted by Iis
neghgence to the aceident m question

Jinnak and Kanga, for the plamtff

Strangmar, Advocate General, and Jnverarsty, for the
defendants

Davar, § —The plaintiff 1n thus case 1s employ ed 1n the work-
shops of the B B & C T Railway Company, and works there
as a fitter, carning a rupee and twelve annas a day

On the 16th of November 1908, he was restding at Bandora,
but having heard that therc was 1illness 1n the famly of Iy
sster, who was residing at Foras Road, after fimshing s work.
on that day, he went to his sister’s ‘iouse  He found her child
1l and he was sent to call mm Dr Fernandez, who resides at
Girgaum Bach Roid  After having called at the doctor’s
tungalow, be started to go backh to his swters house He
attempted to bonrd one of the defendant Company’s long bogey
carrages and was trying to getin by the muddle entrance,
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when he fell, lns mght foot got under one of the wheels and

” the wheel ran over and caused mjuries to s toes He has

filled $his swit clawmng Rs 5,000 from the defendant Company,
charging that the accident and the consequent myuries wers
due to their negligence

The defendants deny that they were gmlty of any neghgence
They charge on the contrary trat the aceident was duoto the
plamtiff’s neghgence, and m any event deny habihty, allegmg
that the plantiff was gmlty of contributory neghgence They
say that the imjuries complained of by the plamtift are very
much cxaggerated and deny that he has suffered damsge as
claimed

The story told by the plantiff, as to how this aceident hap
pened, 15 that on emerging from Girgaum Pach Road nbo
Charo1 Road he found one of the defendant Companys tram
cars “ standing still at & tram station near the Frarthna Samay,
and with the object of getting on to the car he went up to the
raiddle entrance of the smd car, caught hold of the raling, pub
huis nght foot on the footboard, and was about to put hus left
foot to the car, when all of a sudden the car was started ata
mgnal given by the conductor and the smd footbonrd tilted
and shpped slantsise from benenth the foot of the plainteff,
1n conscquence of which the plamnbiff lost lus balance and s
hold on the rathing, and was forebly thiown on tho ground
and s nght foot was suverdy myured”  This s Ins story s
told by him 1n lus plant

In hus exomnation Lefore the Court he 1cpeated thas story
as ta the cause of ks acerdent, and was fally examiaed by éhe
Tearned Counsel who appoated for him on the whole of has eise

In tx o the allegations of the plamtiff, the def
ssy, “That the car mentioned in the plant was not standing
stall when the plamtiff attempted to board at, the said car was
runming and 1n motion, 1t liad passed the Prarthna Samaj stoppiag
place and was procecding at o pace of aboul seven miles an
hotr to the nest stopping place, when the plamtiff im
properly and neghigently tried to geb on the car when ikt was m
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motion at a distance of about 165 ft from the Prarthna Samay
starting place and, failing to mal e good hus footing, fell 7

After the plaintiff had, been cross examined on the question
of his own and the Company s negligence and just as the learn-
ed Advocate General was starting to question hin as to his
wjuries and damages, 1t seemed to me that, 1f I found aganst
the plamntiff on the question of negligence all ths evidence
that would Liase to be recordel on the que tion of the plambiff’s
wyuries and is damages would b. entirely uscless  Mr Jmnah
for the plantiff told me that he had lengthy evidence to call
on the latter questions  Under these arcumstraces I suggested
to the learned Counsel for both parties that the hearing should
then be confined to the first three 1ssues which covered the
question 2s to neghgence, and that the case should proceed
further in the event of my finding 1 fasowr of the plantiff on
those 1ssues  Counsel on both sides assented to this sug_es
tion and the evidence thenceforward was confined to the first
three 1ssued, which are (1) whether the alleged injuries to the
plainbiff were caused by the negligence of the defendants, as
alleged 1 para 5 of the plamt, (2) whether the smd injuries
were no* caused by the negligence of the plaintiff, as alleged
1n para 3 of the defendants written stat t, and (3) whether,
if the defendants weie gwmlty of negligence, the plamtiff was
not guilty of contusbutory negligence

Ihese questions nvolve constderations of facts, the legal
prnaples involiel i the detation of the quest before
e arc well settled and clearly defined

To Bigth ~  Biemwugham Waterworle Compang®, Bavon
Alderson says —

¢ Neghgunce 13 the ontssion to do somethmng wlichi a resotslle nun gunl
ol mpon those conaderstions which ordmamly regulite the conduet of
Tuman affurs would do, or doing something which a prudont and reasonable
mw would not do  The def ndants might have been hiablo for negligence
3f umntentionally, they ontitte] to do that wlueh a reasonable person would
have done or did that which & per on taling ruasonable precantion would
not have done

(1) {18+6) 11 Exeh 781
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The question of contributory negligence was considered m
Bulterfild v Forrester®), as enrly as 1809, and the prmeiple
19 most tersely put by Lord Ellenborough m one sentence,
waeremn he says “One per on being m faunlt wall not dispense
with another’s using ordinary care for himself’

Amongst the cases where charges of negligence are made and
demied ond contnbutory neghgence pleaded, fhe case most
favourable to the plamtiff 1s that of Radley v London and
North-Western Rarlhcay Company®, where Lord Penzance m
dehvering the judgment of the House of Lords lays down
certain  propositions of law which, he sayy, cannot be
questioned

Lo first propomtion 18 that the plamtiff 1n an action for negligence cannot

succeed 1f 3t t found by the jury that he has himself been guilty of apy neglt
gence or want of ordinary cre which contrsbuted fo eans the ace dent

And as a qualification to this proposition the next propostion

lad down s,

‘that thouglt the pluntiff nuay have been gumlty of negligence, wnd althon
4hat negligence sy, 10 £t have contubut d to the acordent yet if the defend
ant could 1n the result by the oxetcse of ordivary care and diligence have
averded the mischief which happened the pluntsff s negligence will not excuse
him

T think 1t 18 necessary to 1efer to only onc other case, that
of Wakelen v London and Sonth Western Ratlway Company®,
where Lord Watson, 1n the course of his judgment, lays down
the law of negligence 1n the following words —

* Tt oppenrs o te that 1o alt auch cases the lability of the Qefendant Com
pany must rest upon thess facts ~n the first place that there was momo
neglige ¢ nct or omusvion on tle part of the Company or their scrvants which
maternlly contributed to the injare or death complamed of and in the second
place that there was no contributory ne,ligence on the part of tho injund o
deceased person  But 1t docsnot, iy opumion, neces arly follow that the
whols burden of proof {s cas upon the pluatif  That it hes with the plsintsff
to prove the first of these prpositions docs not almit of dispute  Mers
allcgation or proof that the Company were guilty of neglizenco 1s altogethor

() {1500} 11 F1.t €0 (18,6 1 App Cas 7ot
@ (1ss0 12 App Ca AT
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welevant  theyy might Lo gwilty of many negligent acts or ommsions which
aight possibly have occasoned ijury to somebody bub had no comneclion
vhatever with the injury for whreh redross 1s sought and thereforo the plantiff
nust allego and prove, not meraly that thoy were negligent but that then
se.ligenes caused or materrlly contrsbuted to the injury

With these principles before my mind, I will now proceed
lo discuss the evidence given in this case  The plamntiff 1n his
pvidence mamtuns that the tram car was stationary when he
attempted to enter it, and he rehies on two acts of neghgence
on the part of the defendant Company and says that the

lent and the consequent injuries were the direet result of
these two ncts of neghgence Tust of all, he charges that the
footboard of the middle cntrance was looso and shool violently,
when the tram started, as he was tiymg to get 1n, and, secondly,
the conduetor negli_ently and withoub g1ving lum suflcient time
to get mn started the car, and the jerh with which the car
started, coupled with the insecure condition of the footboard,
caused the acerdent He then goes into detals as to what
happened afternwards, and tells the Court how the tram was
stopped to pick lum up, how 1t was stepped again to enable one
of lus witnesses to examime the footboard, and how 1t was
stopped a third time before reaching the next stopping station
1n order to enable certain other witnesses also to examne the
footboard His evidence isicorroborated almost 1n every detail
by Ins witness Mr Burjoryu Tramy Mehta, a young gentleman
who had just then passed hus pleader’s examination and had not
started practising as a pleader )

{His Lordship after discussing the evidence 1n detail pro
ceeded —]

After carefully considering all tho evidence 1n the ease, I have
come to the conclusion that the footboard of car No 68 was not
loose on the night of the 16th November 1908, and the fall of
the platatiff while attompting to board that ear was not due to
any fault or defect 1n the fixity of the board

And now wo must looh clsewhere for an explanation as to
how the plaintiff fell and sustamned the injunes he complains of

“There1s direct conflict of evidenco between the plantiff and
Ins witness Mehta on the ane side and s witness Lowis and
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the condnetor and the driver of the tram ear on the other side,
as to whether the tram was statiopary or 1o motion when the
plamhf attempted to get 1 and as to the exact spot ab which
he attempted to board the car

After tl e clectrifieation of the tram cars in Bomtay, cerfam
Bye 'aws hayebeen sanctioned by the Goyernment but they came
mto force after (he date of the accident The previous Bye-
laws, framed under section £4 of Bombay Act I of 1674, are
published 1n the Gov: t Gazette of the 15th of April 1873,
at page £94, Part YT One of them 1s, ¢ Passengers are for-
idden fo enter or to leave the ear while 1t 15 1n motion ¥ The
borse trams for which these Bye-laws nere made used to stop
at all places to pich up and put down passengers  The electre
trams stopped at certain fived places to take up and discharge
passengers, and I take 1t that till the ncw PByelaws came nto
operation, the old ones were 1n force But whether there 13 s
Byelaw or there 13 not a Bye-Jaw to that effect, the fact
remans that of o pas_enger chooses to attempt to enter or leave
a moving car, he does so at Ins own nsh It 1s not what o
prudcnt or & reasonable man shonld or wonld do and if he dces
1t and sustaps injury while 1n the act of doing so, 1t swounld be
an aceident or a musfortune for which the deferaant Comnpany
could m no exent be beld Liable

If th s tram had been stationary when the plantif attempted
to board 1t, I cannot concene the possthibity of s falling out
1t does not take many <cconds for a man to get into a tram car
from the road  The evidence 1n the case conclusively establishes
that electnie trams after stoppage do not start wath ajerk
Standing instructions to all drners are to start on the finst
notch and then get on to the sccond, the third, and the fourth
notcher one after the other  Assnuming that the board bad beca
loose, of the tram car had been stationars when the plamntif
attewpted to Loard i, he would not have fallen out. If the
car had been stationary, hus hand gnip on the bar would have
been firm, and, when one foot was on the footboand and the
car had started, he would have had no difficulty 1n putting s
other foot on and getting mnto the car The condactor angd
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the driver both say that the aceident took place ab some distance
from the starting station and after the car had been 1o motion
There 1s no doubt that the plamtifi’s witness Mr Mehta was
very much exaited ab the time of the acerdent The plamntaff
says he told him not to sit down there like a woman but to take
the names of passengers I have no doubt whatever that the
escitement was du~ purely to good heartedness He ascertained
the names of two or thice passengers, wrote them on 1 prece of
paper and put them m the plamtiff’s pochet, and I quite
Lelieve that hie was actuated 1n althe did by sympathy for
a Parsec who had sustamed injury He says, when he sww
the plamtifi’s head come up and disappear, the ecar was
stationary, but I thiok theie Ins powers of observation are
sgam at fault The defendant Company 1n therr plan, Dxhibit
No 3, wn the de leme esse esamnation of Mr Cmsp, pub
the place of acerdent at o distance of 183 ft from the stopping
place near the Prarthna Svma; That plan s prepared on the
statements made by the conductor Dolatia Raghu It may
be that the tram had not procecded so fai, but to my mind, on
the evidence before me, 1t 13 quite clem that the tram hLad
left the stopping station and was i motion when the plamtiff
attempted to board 1t The conductor Dolatia gave his ev:

dence 1n & manner that tmpressed me favourably He smid he
started tho tram when therc weie no passengers left at the
Prarthna Simaj station to pick up, and I believe he 1s tellng
the truth there There 13 no doubt that the conductor also
seoured the names of some of the passengers  He says he
gave then to Mr Walkinson  His statement taken down by

Mr Wilkinwon, and the names of the ¢ two witnesses are not
fortheoming I do not Ucheve that the defendants me mnten-
tionally heeping those bLackh Mr Wilkinson s not in thewr
service now anu lus letter to Mr Cnsp of the 8th of lelinary

1909, Exhibit A, 1n the de lene esse examination of Mr Crisp,

13 aery pecubiar nnd umntelligible document  After telling

Mr Crisp that he was afraid if n <wt was filed agamnst the

Company that the Company would not fare well, he suggests

that therefore they should be prepared for cventualities “and

secure the md of the Pohee, if metters go too far’ What
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1011 he means exactly it 13 difficult to concerve He 1s not 1n the
J’F‘m\ﬁx Company’s service, and I have no doubt 1n my mmnd that T am
o told the truth when the defendants say they are notin pos
Igf"‘é:‘n;‘c session of the report made by the conductor to Mr Wilkinson
b"f{f,! or of the paper contammg the names of the two witnesses
Teaywars  Obtamned by the conductor
lcglx(x];;? The 1mpression produced on my mind by the etidence gren
1n this case 15, that the plantsff on that mght when he emerged
from Girgaum Back Road on to Charm: Road, saw & tram mov
g away from 1ts stopping station near the Prarthns Samaj and
that he attempted to get 1n while the car was in motion  If the
car had been stationary, 1t seems to me that 1t 15 1 the Jughest
degree 1mprobable that this nccident could have happened
The most probable explanation of the occurrence appears to
me to be that tho plunbiff tried to jump on the footboned
while the car was 1n motion, that he failed to get o firm grp
of the bar, that although he succeeded mn putting one foot on
to the footbonrd and rasng s body, he immediately fell
back owing to tho motion of the car and his iabihty to grasp
the bar firmly
Icome to this concluston with sery great regret The
plantiff 1s a poor man, he undoubtedly sustzined scrious
injuries which necessitated his remaimng i Hospital from
the 8th of November 1908 to the 6th of January 1909 Ie
was not able to rejor Ihus service till the 11th of Iebruary
1909, and { have no doubt he 19 teling the truth when ho tells
me that he 13 not as strong and as fit to do s work after the
acoident as he was before He must have already spent o
considerable sum of money 1n prosccuting this suit
1 this Court and Ius faluro means run to s man of lus
wmeans It 15 most ) table under the cur t that
he shonld have come to this Court with o case that he 1s not
able to establish
I find the 18t 153u0 1n the negatine
I find the 2od 1ssue :n the affirmative
I'mdmg on the 3rd 1ssue with regard to contributory
gs I havo come to the conclu

gig )
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sion that the sccident and the consequent pjury were due
entirely o neghgence on the part of the plamtiff
I dismiss the suit, and X must do so with costs
Attorneys for the plamtiff Messrs Langs and Sayan:
Attorney s for the defendants Messrs Crasgre, Blunt and Caroe

Sust dismissed
DAL

APPELLATE CIVIL

Defore Sir Banl Seott Kt Chief Justue and My Justies Tace

K ASHIRAM MANSING (omrarnal Deervoant I) Arrntcant » RAJA
LAM warsp DAYARAM PATIL {or161¥aL Framntirr), Orponest ®

Mamlatdars Courts Aet (Bom Act II of 1906) sections 19, 23 (1), ()—
Cisl Procedure Code (Ack ¥ of 1008) section 135—Possessory sust—
Decree of the Mamlatdar d the sust—Application to the Collector
~Reviton—DNAon wnterference with legal and regular findings of factem
Entry sn Rerenue Record

A Collector acting under se'tion 23 of the Mamlaidars Courts Act (Bom
Act II of 1900} 1s not anthorized to interfere with the findings of faet of the
Mamlatdar 1o o pos essory suit the findings being on their faco legal and
regular snd zrmived after a consideration of the evidenco on recond

The provistons of clause {2) of section 23 of tha Act, vhich empower the
Qollector to interfere by way of revision when he tousiders uny procceding
finding or order in n swit to bo improper, must be harmomzed with the
provision 1n clanse (1) that there shall e no sppeal from sny order passed
by a Mamlatdar

# App ication Mo 87 of 1911 under extraordinary junsdictron

@) Bection 23 {1} (%) of the Namlatdars Courts Act (Bom Ach 11 ¢f 1806) iy a9
followa —

23 (1) There shall be no appeal from any order pissed by a Mamlatdar under
this Act

(2) Dat the Collector may call for and]examice the rceord of any smt ender this
Act, and 1f he conuders that any proceeding finding or cruer in euch amt 15 allegal
o tmproper msy after due notice to 8he partier pavs sach order thercon not
Ioconastent with this Act 83 he thunls Bt
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e Semble  the word ‘amproper 1 clause (2 of section 23 of the Mamlatdis
Tasteae  Courts Act (Bor Act IT of 190G) has no diffirent meamn, from tho word
MA\:(\G ‘nuguhr occurnng n the expies ion megulimty n section 11o of the

Cnul Procedure Code (Act V of 1908)

Tho entty of n person’s namc s onher or oceupcr s the Looly f
1evenue Authoribis 15 not imn 1ts If conclusive evidence exther of litle or
Posse s on

Tatma Lom Nubs Stheb v Darge Sih U and Bheggs v Bapupt®
nfenred to

Mazaran

APPLICATION undet the extraordinary jurisdiction {scetion 135
of the Civil Procedurce Code Act V of 1908) agarnst the crder of
A H A Swuncox, Collector of Last Khandesh, resersing the
decree of I, K Kulhaini, Mamlatdar of Chopda, 1n possessory
sutt, No 17 of 1910

The plantiff lnought a possessory smt agamnst the defendnots
1 the Court of the Mawmlatdar of Chopda, alleging that the land
m dispute originally belonged to one Purushottans Chumlal, that
the plaintift acquired 1t undes two purchase deeds dated the Gih
October 1905 and Ind February 1909, that he had been all along
10 posscssion and that the defendants kad disp d bm
otheir wise than by due comse of law

The defendants contended that they had never relinquished
possession, that they had monetary transactions with Paru-
shottam Chumilal, the plamntifi’s alleged vendor, and that the
sale to plantiff was benams on thesr bebalf

Upon the smd pleadings the Mamlatdar referred the parties
to a Civil Court

The plamtiff applied 1n rcvision to the Collector, who seut
back the case to the Mamlatdar for a re heanng On the
remand the Mamlatdar recorded all the cvidence, oral as well as
documentnry, and found on the assues that the plantiff was not
1n po sesvion within six months before the swit was filed and that
the defendant« had not obtamned poese ston otherwise than Ly
duc eourse of law  Ile, therefore, di missed the smt

(8 3)100ews IT C T 1873 p 187 s 13w~y
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The pluntift applied 1n revision to the Collector, who reersed
the Mamlardar’s deerce and otdered that po session be gnen to
the plammtsff on the followng grounds —

I tund tte Aamlutdar was radically wrong He consdered the oral
cvidenc and we  hed it, but he did not consider the enormous weight of
evidence cf Government ricords 1n favour of plaintiff

1 Pluntul las got the hhata of the land changed from defendints names
to lus cwn &t defendants conzent

2 Plamtil 13 the recogmzed owner 1n the Record of hights

3 Plushif 11s been 1ecogmized as the man from whom fees <hould be
tihen for ub dmiding the nriey numtore

£ Plant ff pavs the Jard revenue

o Plambit bas ¢« tuding in Ins favour fiom the Mambtdir Lunself (as
Magistrate) m 1 tre pr s en ¢ relating to this land

I cannot se¢ how all this evidance can be neglectcd or ean fal topiove
phuntiff's possession

Dcfendant 1 preferred an application under the extraordinary
Junsdiction (section 115 of the Crivil Procedure Code, Act V of
1908), urging snfer alra that all the documents referred to by
the Collector 1n his judgment would be no evidence of possession
and that the Collector acted 1rregularly and beyond the
Junsdiction vested mn him by law A rale nest was 1ssued ealling
upon the plamtift to show cause why the order of the Collector
should not be set aside

Branson, with J B Gharpure, for the applicant (defendant 1)
1 support of the rule

Shortt, with § V' Blandarlar, for the
show cause

pponent (pluntiff) to

Scorr, C J ~This 15 an applieation to us to exercise om
revistonal powers under scetion 115 of the Civil Procedure Codo
with reference to an order passed by the Collector of East
Khandesh purporting to be made under the revisional powers
conferred upon hium by section 23 (2) of the Mamlatdars® Courts
Act (Bombay Act II of 1005)

The applicant was the dcfendant in o smtinstituted 1n the Court
of the Munlntdar by the opponent  The Court has power under
the Mamlatdars’ Courts Act to gne immediate possession of
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lands used for ngriculture to any person dispossessed or deprrved
thereof otherwise than by due course of Jaw provided that the
suit 15 brought within six months from the date on v luch the
cause of nction arose, the cause of action being deemed to have
anisen on the date of the dispossession

It 1s provided 1n section 19 that if the plamhaf avers that
he bas been unlawfully dispossessed of any property the Mamlat
dar shall proceed to hear all the evidence that 1s then and there
before him and try the following 1ssues —

(1) Whether the plaintiff or any person on his behalf or through
whom he claims was 1n possession o1 enjoyment of the property
or use claimed up to any time within six months before the swit
was filed, and (8) whether the defendant 1s 1a possession at the
tume of the swi, and, 1f so, whether he obtained possession
otherwise than by due course of law

When the case came first before the Mamlatdar, that officer,
being of opimon that the dispute between the parties wasofa
complicated nature §i§ to be decaded 1n the Cnal Court, referred
the parties to a Civil Court and came to no finding upon the
statutory 1ssues

There was an application under section 23 (2) of the
Mamlatdars’ Courts Act to the { ollector that the Mamlatdar’s
order should be set aside and that he should be directed to hear
the case The Collector on that application sct aside the order
and directed the Mamlatdar to hear the case The Mamlatdar
then heard the case and recorded esidence, buth oral and
documentary, and decided the statntory is.ues in favour of
the dofendant A dingly the suit was d 1 wath costs

An apphication was then made to the Collector to set aside the
order of the Mamlatdar and the Collector has set asido the order
upon the ground that although the Mawlatdar hus Tered the
oral esidence and weighed 1t, he Iras not considered the cnormous
weaight of evidence of Government records mr favour of the
plant:ff, namely, (frst), the p'amtiff has got the #afa of the
land changed from the defendants’ names to s own at the
defendants’ consent, (secondly), the pluntiff 13 tho recogmzel
awner ta the Record of Rights, (thirdly) the plambf has been
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recogmzed as the man from whom fees should be taken for
sub diniding the surve) nminbers, (fourthly), the planiiff pays
the land rexenue, and (hfthly}, the plamtiff has o finding in s
fasour from the Mamlatdar himself as o Magstrate 1n o trespass
case relating to thus land  The Collector then said he could not
sec how all this evidence could be neglected or could fail to
prove the plamntifi’s possession

Now 1t has long been recognized that the fact that a person’s
name 3s entered as owner or occupier mn tho bools of the
Revenue Authorities 1s not in atself conclusive evidence either
of title or possession sce the remarks of Sir Michacl Westropp
i Talrma Fom Nube Sakeb v Darya Sakel®), and of Parsons, T,
n Bhagoys v Bapups®

The Jast prece of evidence which the Collector mentions, namely,
that the plamtiff has a finding 1n hus favour from the Mamlatdar
himself as Magistrate 1n a trespass ease relating to this land,
apparcntly refers to a statement of the impression left upon the
mind of the Magstrate n & criminal case to which the plaintiff
was not a party on the record with reference to possession of the
land The case was decided not upon the evidenco before the
Mamlatdar n the present smt

It appears to us that the Collector, 1n weighing the evidence
which was before the Mamlatdar and coming to n different
conclusion of fact with reference to the plamtifi’s possession
upon the evidence upon the record, has assumed the powers of a
Court of appeal and not of a Comt of 1evision

The provisions of clause (2) of section 23 which give the
Collector power tomnterfire by way of revision when he considers
any proceeding, finding or order mn & smt to be improper must
be harmonized with the provision in clause (1), that there shall
be no appeal from any order passed by a Mamlatdar

Ve, therefore, thnh that the word ‘improper’ must have
refercnce to some proceeding, finding or order on the face of 1t
tainted with some 1mpropricty akin to 1llegabty  The legislature
swhich negatived the right of appeal cannot have intended that

) (1573) 10 Bom I} C I 187atp 182 () (18 §) 13 Bom 75
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the Collector should be free to act simply upon a difference of
opinion between himself and the Mamlatdm as to the value or
probative effect of pmts of the evidence reecorded by the
Mamlatdar We are not prepared, as at present advisud to hold
that the word ¢ improper?’ has any different meanmg from the
word “irregular’ as occurnng 1n the expression ‘ nregulanity *m
section 622 of the Codo of 1882, or section 115 of the present
Code Wo are, therefore, of opinion that the Collector was not
authorised by section £3 to interfere with the findings of fact of
the Mamlatdar which were on their face legal and regular and
arnved ut after a consideration of the evidence recorded

For these reasons we set aside the order of the Collector and
restore that of the Mamlatdar with costs throughout

The Rs 100, deposited with the Collector, should be refunded
to the apphicant

Order s¢t aside
a1r

APPELLATE CIVIL

Before Sir Basil Scolt Kt Claef Justice and Ar Jusfice Rao

Tog MUNICIPALITY or HUBLI (onio1var DEFESDANT) AFPpIrrast
+ LUCUS EUSTRATIO RALLI anp axormer (onicinay Prarvrirrs)
RESPONDENTS %

Dustrsct Mumerpal Act (Bom dct IIT of 1001), sections 50 and 54— Hubls
Mumerpality—Reclamation of tle led of o tan] for Mumierpal Cotfon
Market—Damage eaused (o) plarntifls goods by s dden ant cxtraordinary
Reavy rain—Suie for damager aganst Mumerpoluy—~DBurden fproof as
o negligence sa the reclamation work—=Suit not masntarnalle~¥ 13 major

The Hubli Mamieipality, o bodv eorporate under the Distriet Vunerpal d¢
(Boxx Act 111 of 1901) took eteps to provide a \Munieipal Cotlon Markot an!
they sclectad for that purposaa mte of nlarge a d ancient tank which Lad
largely mlted up  The sonthern boupdary of the tanh wasan emtagkm nt
In reduming the bed of the tanl the Municipality stibized s part of the
embankment and made provision to provnt the flyw of water Inthe m nth

¢ Firs Appesl ho 194 of 3900
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of June 1907 there was s sndden and extracrdinary heavy ramfall at Hubly
which p Ty overflooded the-whole 3 pal aren and a quantity of goods
1 the pluntiffs Ginmirg Factory which was to the south of the tank was
washed away or damsged  Thersupon the plamtifis brovght a smt, agunst the
Mumerpahity to recover damages alleging neghgence on the part of the defend
ants 1n earrying out therec! work  The defendants denied the plamtuff:
allegation and answered that the damage to the pluntiffs goods was the result
of the abnormal heavy rain 1 Tune 1907 and that no precwutions on the pat
of the defendants could have averted the damage

Held that the smt was not mamtangble The onus of proof of negligence
1av on the plamtiffs and 1f the negleot n the executton of their statutory powers
and duties was not brought home to the Mumcipality, a smt sgamnst them must
fail as bemg unsustamable 1n Jaw, howsoever great the damage the plamtifiy
might lave suffered from the est dinary flooding lled by the old
tank dam

Pao J —The damage was manly, of not wholly attributable fothe extra
ordipary fall of rain 1t was an occnrrencen the nature of vis major for which
the defendants wero not responwible

Emst appeal agamnst the decision of B G Bhadbhade, I'irst
Cla.s Subordinate Judge of Dharwai, in Smt No 780 of 1907

The plamtiffs sued to recover from the defendants the Muni-
cipahty of Hubly, Rs 10,145 15 6 being the amount of damages
caused to their goods which they had stored 1n certan factories
at Hubh on the 7th June 1907 by the rush of water from a tank
under reclamation by the defend, The tances under
which the damage was caused wore alleged ns follows —

To the north of the factories, wherain the plamtifis’ goods,
cotton, &c, had been stoied, there was an area of land which
some tune before the sut forined a tanl Lnown by the name of
Gulkawa’s tank, cnclosed along its southern boundary by an
embanhment or dem  The tauk was under reclamation by the
defendants for the purpose of extension of Mumewpal Cotton
Marlet The detendants, i the course of tnewr reclamation
operation, removed the dam at the southern exiremuty of the
tank, altering the levels of the tapk bed andits surroundings
and diverting the natural and euctomary flow of water, having
formed o tank at the north east corner of the dam and directed
o considerable flow of water snto 1t, also for their own purposes
Such was the smtuation of things on the 7th June 1907, when
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1911 there was ramn af Hubli Tho direct consequenco was that a
1}‘15:1!02 . large body of water, by force of the defendants’ operation, flowed
Hosre nto the tank at the north-east corner 8f the dam and mnto the
Lrers area under reclamation, and oning to the changes of levels and
Lﬁﬂ:ﬂo diversion of water and the removal of the dam by the defendants
without due provision for the control or disposal of water thus
collected, the same flowed mto the plamiiffs’ factorres and
damaged then goods m spite of therr efforts to save them Tho
damage sustained was the direct result of the action of the
defendants, by reason of their neghgence and wrongful acts

They were therefore liable to pay the damages

The defendants answered —

They were not responsible for the damages sustamed by the
plantifis because the ram that fell on the 7th June 1907 was
extraordinary and excessisely heasvy, having been 2 inches and
91 cents within 80 or 40 mimutes It was a case of ves maor
and no precaution on the part of the defendants would have
averted the damage, which would have occurred even if the old
state of things, that 1s, the height of the south dam and lovel of
the tank bed, had not been changed 1n the least  The claim was
time barred bemng not within six months from the dateof the act

pl dof The ges cl d were excessive and tho
allegation in tho plaint as to neglect and wrongful act on the
defendants part was not true

The Subordmate Judge found that tho claim was not time
batred, that the defendants’ action in removing the dam and
altersng the levels of tho tank bed, &c, as slleged :n the plaint
caused the overflow of water wnto the plambiily® Iactories and
that the plamtiffs had suffered damages to the evient of
Rs 09,6779 7 He, therefore passed o decree accordingly Lo
following are the extracts from the Subordmate Judge’s
Judgment ~—

The sitnesses evadence shotrs that the precantionary measures adopted Ly the
defendants beforo thils flood as to the dminage of the reclaimed mite were fanlty
anil 1nsafficient and that the small tank with its low moands on two s:dus could
not bave dramed the adjscent reclalmed aste and the waste-weir worka wero also
nt satufactory

. . . . . .
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T1s major or an act of God means not a mere musfortune but zomcthing
overwhelmmg such as storming  lightning and tempests which could not
happen by the sntervention of man ard loss from which could nob have been
prevented by any reasomsble amount of foresight, pan or care (Strouds
Jndicial Dictionary) To be regarded as an act of God the ocensrence must not
orly be unforeseen  but meapable of beang forescen (per Tayady, J ot p 926,
1 Bom Law Roporter eiting Encyclopedia of Law) and absolutely incapable
of being preventod or guarded pgminst  Fven supposing that the flood and
rawfall of the fth June ywas 1 the nature of ¢1¢r major which I think1t was
not ves mayor ta Afford a defence must be the proximate cause—eansd cansaue
and not merely a cansa sine gua non of the damsge complaned of The mera
fact that vis major co-existed or followed on the negligence of the defendants
1s 1o adeqnate Qefence (Aluntcrpal Corporation of Bombay v Fasedeo
VI Bombay Law Reporter 899)

A4 L] - - - - - L] -

On the whole thon I Lave no doubt in finding that the defendants sct in
rumeving the big dund before completing their drainage works was most unwise,
that the drandge provaded for Lefore the storms was insufficient that the

1 worhs were undertaken and ted 1ly and withont
taking the required levels of the adjacent smtes and without an estimate of tho
quantity of water that would sun into the small tank, and providing means
for 1ts proper disoharge without flosding the neighbounng sites

The defendants appealed

Weldon with N' 4 Sksgeshvarhar for the appellants (defend
ants)

Btrangman. {Advocate General) and Jardsne wmath Zstile & Co
for the respondents (plamtiffs)

Scorr, C J —This1s an appeal from a deeree of the First
Class Subordinate Judge of Dharwar awarding Rs 9,677 to the
pluntiffs a3 compensation for myury done to their cottan by
water which the defendants in breach of their duty allowed to
eseape on to the plamhifls premises

Tho defendants, the Mumeipality of Hubly, are a body corporate
under the District Munmetpal Act (III of 1901) By virtue
of section 50 of that Act property of various Linds 13 vested 1n
them to be held and applied by them as trustces subject to the
pravisions and for the purposes of the Act and ineludes all public
markets, tanks and worhs connected with or appertaining thereto,
drats and culverts, and by section 54 1t 1a provided that it shall
be tho duty of every Municzpality to make reasonable pro  on
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for suter ala the canstructing, Wltering and mawtaning all public
marhets, drane, drawage works, culverts, tanhs, dams and the
like

In or about the Year 1904 the Mumeipaliby of Hubl took steps
to provide & Blunicipal Cotton Market They selected for tho
purpose the site of 2 Jarge and ancient tank Lnown as Gull awa’s
tank which had largely sulted up  The southern boundary of the
fank was 1n embankment The tauk recerved the drawnnze of
the land to the north of 1t and at the south eastern corner was a
weur for the dlsch.u-ga of surplus water  The tank area occcupied
obout two thirds of quadrangular space, of which the northetn
boundary was a public road kaown as the Station Road, and the
western boundary, anotlier road runming from north to south
The scheme of the Municipality was to dramn the water coming
to the culverts unde; the Station Road into a nélla on the eastern
side of the quadrangular ares and to conduct 1t 1nto a small tank
to be formed 1n the south eastern corner of that aies whenee the
water would dischargo eastwards over the old werr swhich 1t was
proposed to deepen go os to allow of the passage of a Jarger body
of water This scheme would leave such part of the old tanh
as was not mncluded 1n the smell new tank free for reclamation
as a cotton markot

In 1904 or 1905 tho Mumewpalhiy formed the smaller tank
and ntilized that part of the southern dam of the largo tank
which was not wanted to hold up tho water of the small tanh as
spoil to fill 10 the ares marked out for the market

The levels taben by the Commussioner a5 shown tpon the map
prepared by lum for the purpose of the switin tho year 1908
indscate” that over the centre of the reclaimed area there was
nowhere a diffurence 1 level of more than one foot

At the same time the Mamepality deepened and cleaned out
the old nflla running along the east of the axen and connected 1t
up with culverts passing under the Station Road so that the
water druning under that road passed mto tho nfils and thenes
into the small tank and discharged m timo of flood over the
weir,
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This scheme of drainage and 1eclamation during the monsoons
of 1905 and 1306 caused no trouble The monsoons were not
particularly heivy ones and there was no day marked by any
sud len and extraor linary raunfall  In the year 1007 however
npon the 7th of June an extraordwnarily heavy fall of ramn
occurred at about 6 pm, amounting to ncaly three 1nches in
less than an hour  The result was that practicatly the whole of
the Municipal area was flooded, and a quantity of cotton owned
by the plantiffs was washed away or damaged

It appesrs that the plamntiffs 1 the year 1907 were doing
buiness 1a the Giaig Factory of Ritanji Hormasyt, using 1t for:
the purposs of stortng ginued and unginned cotton, cott
and cotton bales This G g Factory was situated diately
to the south of the area of lhe old tank and adjoned the new
Mumupal Cotton Market It was however st a very much
lower level than either tho market or the bed of the old tank,
and before the tank was dramned and filled 1n, its water was
prevented from flooding the Factory area by the southern dam

On the 10th of Juue 1907 the plantiffs’ Agent wrote to the
Vice President of the Munieipality informing him that owing to
the dam of Gulkawas tank adjorung the Ratanp Hormasp
Gmning Factory having been unwisely removed by the Mum-
cipality and owing to the insuffictent and faulty dramage m
1eclarming the cotton markeb extension ares all the water onthe
7thnstant 1nstead of taking its proper course in the tank, rushed
1n the Ratanyi Hormas): and the Alexandra Press Factory and
caused sertous loss amounting to Rs 90,000 or thereabouts The
Jatter claxmed damages on the ground that the loss had occurred
owng to the neghg of the Al pality and requested them
to take immediate steps to ascertain the estent of the Joss

In consequence of this notice a Panch was formed which
between the 9th and 20th of June inquired into tho damage
done and estimated 1t at something under Rs 3,000 This
presumably was dono under the provisions of section 165 (2)
which provides that the Mumecipality may make compensation
out of the Municipal fund to any person sustamming any damage
Ly reason of the cxercise of any of the powers vested in them
under the Act
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Tho plawntiffs were not satisfied with this award nnd sceord
gly filed this swit, 1n the plamnt m which they charge defend
ants with neghgence m the following terms —

'The defendants have for some time becn carrying on their work of rech
mation of the tank  In the course of their operations they removed the dam
at the sonthorn extremty of the tank, altering the levela of tho tank bed and
its surroundings and diverting the natural and customary flow of water
haviog formeda tank at the north east cormer of the daw and diresteda
considerable flow of water it 1t alse for their own purposes This was the
situation of things on tho 7th June 1907, when there was rawe in Hublr  The
derect condequence was that a large body of water by force of the defendants’
operations flowed to the tank at the north east corner of the dam aforesud
and mto the ares under reclamation and ewisg to the changs of levels and
diversion of water aud tho removal of the dam by the defcndants without die
provision for the control or disposal of water thus collected the same flowed
wntothe aforesad factories ond there damaged the plamtiffe® goods to tho
oxtent of Rs 10145 15 G at the lowest 1n spite of the plantiffis efforts to
save them

Notice of st was duly given within six months of the datoof
the 1jury complained of and no exception 18 taken inthis appeal
asto the sufficiency of the notice  In order to cstabhish their allega
tions of peghgence the plaintiffs called only one witness, namely
Mahalingappa, who describes himself as the plamntiffs’ Bazar man
He says Ins duties are to buy and sell goods for plaintiffs, to take
delivery and prepare goods for sule and supervise all goods  He
atates that between Gulhawas tank and the factorres there was
2 big dam, that unti! tho demelition of the dam the water from
the tank side never camo mto the factorres but that great damage
was coused on the 7th of June to goods in the factones asthe dam
had been removed and used by the defendants to Jevel up the
tank bed  He says that n small bund to the north of the tank
shown on the C “s map was demolished by the defend
ants o few days beforo the raipfall and that that bund had
been intended to prevent the running water from the culverts on
the porth side getting 1nto the tapk and to turn it into the nflla
on the east Then he tays that the mouth of the ndlia on tho cast
was formerly wider, but that ats width had been lessened by eut
tings made by the defendants, although he edmuts that the ndlla
bottom had been deepened and the bank rmsed e says that
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formerly the ground at the northern end of the ndlla sloped from
south to north, but that the defendants had shortly before the
ramns cut the bank and made the ground level by which renson
the greater portion of the water did not run mto the ndlla but
over the marhed area mto the factory ground

I will first consider the last of these charges I do not think
any neghgence 1s proved on the part of the defendants No
question was put to any of the defendants’ witnesses upon the
pornt nor 1s the charge made 1n the plamt Assuming the de
fendants did tius work the levelling of the ground which had
formerly sloped from south to north would obviously facihtate
the flow of water from the eastern Station Road culvert 1nto the
nélla and even :f the bank of the nalla had been cut mto 1n order
to afford access for the purpose of levellng the bed, the levels
show that there was a nse of a foot and half to the west of that
cutting which would have tended to direct the flow of the water
into the nalla  Moreover neghgence 1s o relative term and I do
not think defendants can bo held guilty of 1t because at the
moment they were engaged on a small improsement which left a
gap 1 their system this eatraordinary fall of ram came upon
them see the observations of Bramwell B an Ruckv Wellrams®
The alleged narrowing of the mouth of the nélla does not appear
to me evidence of negligence 1n view of Mahalingappa’s state
ment that the bottom was deepened and the banks raised and
Mr Coensevidence that the ndlla was widened and cleaned out

In view of the esidence of Mr Coen who designed the drain
age works, I am unable to nceept the statement of Mahalingappa
that there was any small bund to the north of tho tank  There
was the water channel 44 feet wide from the western eulvert to
the ndlla on the sides of which the excavated earth had been
thrownup Mr Coen cannot recollect whether the channel had
been tilled up before or after the flood of 1907 and replaced by
another channel parallel with the Station Road

Tt 1s to be observed that none of the acts of neghgence alleged by
the pluntiffs witness supports the case made 1n the plamt which

@ (18 ). L J Ex 357
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s alleges the collection of water in the small tanh and on the old tank,
’:!:x:x!o; . ores and that the defendants faled in controling and disposing
Hosy of it, suggesting a ease simular to that of Aylands v Flet her®
L4
I«:};;'-::ix . There was mn fact no collection of water upon the reclauned
Rairr are, and 1t appears to me that the plamtiffs’ case so far s 1t

rests on the removal of the dam must be based upon something
1n the nature of a servitude on the owner of the tank aren to
retmn the dam by way of wnsunng lus southern neighbours
aganst floods from the north even after the tank site had been
dramned and filledan  Such a servitude conld only be acquired by
prescription and there 13 no suggestion of the existence of any
suchnght

The proximate cause of the injury to the plantiffs’ land
was the extraordinary ramfall and it 1s dufficult to see how 1
the general flooding of the town which must necessarily have
followed, and which 1s deposed to by Shankar Raop Apte and
most of the defendants’ witnesses, the plaintiffs’ factory could
possibly have escaped mjury lying es it did ot & much lower
level not only than the tank area but also than the other
surrounding land It 19 possible that 1f the old southern dam
had remawned, extending from the western road to the pomt
where the weir discharged flood water, the floods to the mortk
of the dam would have been checked or even carried off without
wjury to the plawtiffs It may I think be assmed that the
officera of the Mumeipality thought in June 1107 that the work
which mvolved the removal of part of the southern dam had
contributed to the damage done to the planuffs and for that
reason assessed the compensation payable

This compensation would be payable nt the option of tho
Mumeipality to nutigate s hardship quent on the exetution of
authorized works  If the temoval of the dam was not autharized
by the provisions of the Statute under which the Mumeipshity
ncted, or was concerved and carried out neghgently and not as
part of a reasonable scheme, then only would the plantatls be
estitled to recover damages from the defendanta by it

MmEe) L R 31 L S0atp 33
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Now 1n my judgment the scheme was 2 perfectly rcasonable
one The Mumaipality for the benefit of tho cotton merchantsat
Hubl: were providing & mmbhet at a convement spot  They
were also providing for a diminage scheme which would take the
place of the old primitive arrangement of a lmge tank and the
evidence afforded by its suecess in the jous 1905, 1906 and
1308 1sstrong reason for holding that there was no rashness o1
neghgence m the design

The lewrned Judge has found that neghgence was proved 1n
earrying out the scheme 1n that the defendants’ acb 1n removing
the big bund hefore completing their dramage work was most
unwise, that the dramage providel for before the storm was n
suffeient, that the reclamation worls were undertal en and
esecuted unsystematically and without taking the regular losels
of adjacent sites and without nn estunate ot the quantity of water
that would run:ato tho small tanl and providing means for its
proper discharge without flooding the nuigbbouring sites It does
not appear to me that the evidence of Mahahngappa, the plactiffs’
Bazar man, who had no practical experience of drainage works
and whose cvidence was eontiadicted on various points by the
defendanty’ more experienced witnesses, justifies these conclusrons
The scheme had stood the test of two monsoons, the ramnfall of
the 7th of Juue was for heasier than any which had occurred
during the recollection of any of the witnesses who were
examined upon the pornt and there 1s good evidence to show
that the works that were 1n progress on the 7th of June were all
worl s calealated to 1mprose ratlier than 1mpede the dramage

The respondents’ Connsel endeasoured to persuade us that we
had to deal heto with tho ease of & natural stream diverted by
the operations of an thonzed stranger into a channel which
was not suflicient 1n time of extraotdinary flood to carry off 1its
waters without mjary to the plamtiff; 1n that case, 1t was gard
the defendants would on the authority of Fleteher v ‘SmM(”
Do hablo 1f the combination of the removal of the datn with the
extraotdinary tamfall resulted in damage to the neighbonnng
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THE INDIAN LAW REPORTS ([VOL XAXV

land owner  The facts above set out show how ever that we are
not here deahng with a natural stream and thab the defendants
can appeal to statutory authority with iegard to their general
scheme of operations

In o sutt of this nature the onus of proof of neghgence lies
on the parties alleging 1t, see Whstehouse v Birmingham Canal
Company®, and 1f neglect 12 the execution of their statutory
powers and duttes 1s not brought home to the Munieipality a suit
against them must fail as being unsustamable 1n law however
great the damage the plamntiffs may have suffered from the
extraordinary flooding uncontrolled by the old tank dam sce
Dunn~ Bur ham Canal Company®

For these reasons I am of opimon that the decree appealed
from should be reversed and the surt be dismssed with costs
throughout

Rao, T —Tho facts of this case are as follows —The plaintiffs
a1e owners of ceriain Cinning factories at Hubl:  To the north
of the factories the.e lies an area of land wlnch until recently
formed o public tank separated from the plantiffs’ premises by
a dam 7 or 8 feet high which was the southern boundary of the
tank  Plantiffs’ land was on a lower level than the bed of the
tanl  The tank was fed principally by the water from the nglla
coming from the north side and runmng paralicl ta the tanl
The defendant-Mumepahiy 1n whom the tank was vosted
resolved to reclaim the bed of the tank for the purpose of extend
ing tho Mumewpal Cotton Marhet In December 1904 they
remon ed the dam and formed a small fank at the south east corner
ofthe dam  On 7th June 1907 whle the reclamation works wao
n progrees there was an unusually heavy fall of rain amounting
to nearly three inches within hslf or three fourths of an
hour The rain water lating on the recl 1 aren flowed
down to the plamntiffs’ land, entered the factorses, and caused
considerable damage to the goods lying in thewr godowns  On
23rd November 1907, tho plantifls filed tho present suit to
recorer from tho defendants s 10,115 15 6 as damages for tle
loss sustatned  The eanse of action alleged an the plamt was

M (180s) 7T T Ix (s nT PEQN 4°
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neghgence on the part of the defendants 1n eairymg out the
reclamation worhs

The defendants contended, tréer a‘ha, that the damage to the
plamtifis’ goods was the result of the abnorinal heavy ron which
fell on the 7th June 1907, that wo precautions on their part
could have averted the damage even 1f the old stato of things
v1. —the height of the southern dam and the levelof the tanh-
bed—had not been changed intheleast  The Subordinate Judge
who tried the swit held that *he damage compluned of was
wholly due to the defendants’ negligence in carrying out the
reclanation worhs and that, therefore, they were hiable to make
Z2ood the loss sustained by the plammtiffs He, therefore, passed
a decree awarding to the plantiffs Rs 9,677-9 7 as damages

Agamst this decrec the defundants appealed to the High Court

At the nearmg of the eppeal the only question that was
urgued was whether the defendant Mumeipality was lable for
the damage caused to the plamtiffs’ goods by the flood water
on7th June 1907 I aw of opmnion thet the defendants ave
not liable  The old tank was a public tank vested in the loeal
Mumerpality and 1z exerese of the powers conferred upon them
uader section §4 clauses (g) and (¢) ot Bombay Act III of 1001
the defendant Mumetpahty reclamed the greater part of the
tanh for the purpose of extending the Mumeipal Cotton Market
In 5o doing they would not render themselves lable for any
mjury or damage caused to the neighbouting land owneis, unless
they acted with neghgence 1n carrying out the reclamation works
The burden of proving such negligence lies on the plauntiffs
The Subordinate Judge found that the defendants’ act 1n remos-
ng the big dam before comnpleting the drainage works was most
unwise, that the drainago provided before the storm was insuffier~
ent, that the reclamation works were carried out unsystematieally
without taking the required levels of the ndjacent smtes and
without cstimating the quantity of water that would run into
the small tank and wathout providing means for its proper
discharge I am unable to accept this finding s warranted by
the evidence recorded 1n the case  The only witness exammned by
the plantiffs who speaks to thenlleged wrongful acts on the part
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1911 of the defendants 1s Mahalngappa who 1s plantufls’ clerh
Mot (Bxhibit 83)  He states that the damage dono to the plamtiffs
Huner goods was due (1) to the remova) of the big dam which forined the
Luegs southern boundary of the old tank, (2) to the vemoval of a small
Eysmazio dam to the notth of the tank which was 1atended to preveut the
ran water from the culvert on the northside getting 1nto the
tank, (3) to the width of the n4lla beng lessened by the earth
cutting made on 1ts sides and (4) to the removal of the slope at
the mouth of the nflla, with the result that the greater portion of
the ramn water did nob 1an 1nto the n tlla but found 1ts way along
the course shown by the Comuussioner on the map Lxlubit 26
There 15 no dispute that the big dam was removed at tho ead of
1904, but no damage was done to the plamtiffs property mn the
ramy scasons of 1905 or 1906 Those were years of normal
ranfall, and 1f no damage was done during those years 1t 1s clear
that the damages caused by the flood of 1907 was not attribut
able to the removal of the big dam  As to the small dam to the
north of the tank, Mahahngappa 1s contradicted by Mr Coen
(Exhibit 120) who was the Chauman of the Hubli Municipality
n 1904 95 He says that after the removal of the big dam o
temporary channel was made by the defendants about four and
a half feot wide and two and a-half fect deep for the purpose of
diverting the small quantity of water coming from the culsert
1n the north, that water had 1o beaung on the flooding of the
mlls, that the soxl was removed and put on ocither sido of the
channel but #o dam way made Xt 15 clear, therefore, from A
Cocen’s evidence that therc was no dam 1 caistence to the north
of the old tenk. and none was removed  As to the width of the
nilla bemg lessencd, Mabalingappa 1s sgun contradieted by
Mr Coen who say s that the channel leading to the tank instead
of being lessened was widened and cleaned out The Secretary
to the Munerpality (Extubit 107) says that tho Mumeipahity not
only cleaned but also deepened the nélla coming from the Station
Road, and tis 1s admtted by Muahalingappa Lastly with
respect tothe removal of the slope nt the mouth of the nills, nerther
the Secretary por the Chamng of the'Mumerpality have been
cross-examned on this pont  Mahalingappa s evidenco st ding
by tsclf and tncorroborated by any other evidence on the

\
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plawmtiffs’ side 15 not entitled to any weight, and cannot be
accepted as proving negligence on the part of the defendant
Munteipality  Nor can any teliance be placed on the Commis
stonet s 1eport (Exhibit 25) as to the condition of the 1cclaimed
land 01 or b.fore 7th Junc 1307, as 1t 19 based not on his personal
knowledge but 01 an information given to him about 18 months
after the date of the occurrence by Mahalingappa and others  On
the other hand there 1s the evidonce of both the Chairman and the
Scerctary ot the Mumerpality, which shows what piecautionary
measures had been taken by tho Mumepality for the dianage
of the arca undur icclamation Mr Coen says as follows —
“The dam of the Gulkawa tanh wa< 1emoved at the end of 1904
To pruvent a rush of waters we widened the waste weir nearly
to 1ts uttermost width and lowered the same, by two feet to two
and a half feet  Also the channel leading to the tank was widened
and cleaned out and the outlet channel beyond the waste weir
wa cleaned and widened A small tank wag made at the south-
east corner of the origmal tank and made five feet deeper than
the ouginal b d of the tank  The sides of the tank were rased
by about two feeb to two anld a halt feet to let the water pass on
more quichly  After the demolition of the old tank these works
were done  Ihe waste weir worh was done simultancously with
the demolition of the tanh Baundh and the deepenmmng of the
smaller tank was done one or two months after The cleaming,
&c, of the outlet channel was done 4long with the waste weir
worh ” Mr Coen 15 corroborated by the Secretary of the
Mumerpality (Exhibit 107) This evidence 19 m my opinion
cntitled to considerable weight It shows the precautions taken
by the Mumeipahity for the proper drainage of the reclaimed
ares In the ralny seasons of 190%, 1905 and 1908 nothing
occurred to show that these precautions were 1nsnfficient Iam
therefore satisfied that the Mumcipality acted with due care
and caution 1 carrying cub the reclamation works for the pur-
pose of extending the Mumeipal Cotton Market The real cause
of the damage done to plantifls’ goods sppesrs o me that
owing to the unusually heavy fall of raie on 7th June 1907
water from all sides entered nto the plamntiffy’ land  which was
on & much lower level than the adjoning lands on the north and
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the west, and damaged therr goods Witness (Exhibit 120) the
Chairraan of the Mumeipality says that he had been 1o Hubl
over 20 years, that this nas the most unusual downpour, and that
even 1f the aam had not been demolished the same flooding would
have been caused by the downpour, that the total 1awmfall on
7th July 1907 came to 21nches and 91 cents 1n 40 to 45 minutes,
und that he had not known duriag the last 20 years of ramn falling
more than one inch 1n the course of an hour Tms evidence, corro-
borated as 3t 13 by other evidence n the case clearly shows that
the damage 1n the present swit was marnly, 1f not wholly, attribui
able to this extraordinary fall of rair It was an occurrence 1n
the nature of a vis maor, for which the defendants are nob
responstble  Ihe present case falls within the prineiple lad
down i Nsekols v Marsland®

Independently of this ar tance, T would hold that the
defendant Mumapality, 12 ex g the powers conferred upon
them by Statute for the purpose of reclannag the tank, acted
with ordinary eave and shall and after tahing proper precautions
for the dranage of the area under reclamation  They are there
fore not liable In Geddis v Proprietors of Bann Resoroort)
Lord Blackburn says, ‘It 13 now thoroughlv woll established
that no action will ie for downg that which the legislature has
authorized, if 21t be done without neghgence, slthough it does
occasion damage to anyone?” So too i Rsedet v Dureclors, §c,
of Metropolstan Raslway Qo ), 1t 15 lard down, “When an act
13 done by a company 1n excess of its powers, or 1 4 wanton and
careless use of them, there 1s an wmjury for which (an action hes)
But things done by a company 12 the due execution of ity powers
arc lawful, bemg duly authorized, and no action lies ”

If the defendants had been private individuals and had under
taken or carried out the reclamation works in the exercise of
thewr night of on nership, T donot thinh they woull have been
liable for the damage done to tho pluntiffs’ goods by the flood
of 1907 Bemng onners of the lanl they were entitled to ust it
for every lawful purpose They hada nght to reclaim 1¢ and
make the best posuble use of 1t they eddld, and 1a so doing

0 187 2B D 7 ) (1978) 3Arp Coe 4308 p oo
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there was no duty cast upon them by lnw to preserve the old
dam for the benefit of the owners of the adjorning land which
was situted on alower level They were under no legal obliga
tion to prevent the flow of the smface water from therr land
to the plaintiffs’ property erther by percolation or gravitation
In Rylands v Tletcher™ Liord Cuirns obserses, ¢ If, in what
I may term the natural user of that land, there had been any ac-
cumulation of water, either on the surface or underground, and af,
by the operation of the laws of nature, that accumulation of water
had passed off into the close occupied by the plantiff, the plamntiff
could not have complamed that that result had faken place If
he had desired to guard hnmself against 1t, 14 would havelun upon
him to have done so by leav:ng, or by interposing, some barrer
between his close and the closo of the defendants in order to
have prevented that operation of the laws of nature® These
observations apply to the present case

On these grounds I nould reverse the deciee and dismiss the
pluntiffs smt vith costs

Decree 1erersed and sust drsmissed
aB
(t(1868) J I 8H L 330atp 338

APPELLATE CIVIL

Before Mr Justice Chandavarlar and Mr Justice Hayward

MAHOMED IBPAHIM 1arap ABDUL RAHIMAN (oriornal PLarvrirr)
ArreLuast, ¢ SHEIKH HAMJA vario MAHOMEDALLI (oriaivar
TDzzzanaxt), Rasrespam *

Cioil Procedure Code (Acl V¥ of 1908) section 11 Luplanation I¥~—Pes judi

cata—Redemy Second suit tn {—Court—Discret Tr

eectinent suit a decres for 1edemplion can e pa scd—Practice and
procedure

‘Where 8 person brings a redemption smt and fail  hus second smt 1 eject
ment agaimst the same defendant 13 not barred by res jrdecats
The question whether any matter mi bt and ought to lare been made o
gron 11 ¢l defence or attach 1n o previoas smt must depend on the farte of paely
¢ ond Appesl No 861 of 1910
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case  One important test 1s, whethci the matteis m the two smts are so
dissimtar that thewr union might lead to confusion  The matter mvolved n
asmtan ejectment 15 essentilly dufferent from that 1nvelved 1 a swt for
redemption In the first place where 1 person &ues to ejeot he sues as owner
of the property where he suns to redecm, he sues as ownor of an interest in
1t, namely the equity of redemption, and the defendant as mortgagee 13 sued
as holding the property as sesanty for the debt Becondly i a swt for
redemption, na question of title to the proporty 1s necessanly involved because
if the moitgnge set up by the plantiff 13 proved and ahive the mortgageo
cannot deny the wortgagor s title bu must allov him to redeem and sne him
eeparately on the question of title If the mort,aze 13 not proved the sult
fula mdopendently of the question of title

It 13 the practios of tho Bombay High Court to pass o decree for redemption
1n 4 €150 1 Which the plantiff has sued 10 ejectment  That 13 purely in tho
exercise of the Courts discretionary power, and 1t can hardly be muntuned
that the plantff fuling 1n an eyectment swit ovght to pray for the alternatine
rehef by way of redemption, when the Court 1s not bound to grantitas
matter of right

SrcovD appeal from the deaision of J D Dikslut, Assistant
Judge of Thana, confirming tho decree passed by N G Chapehar,
Subordinate Judge at Mahad

Suit to recover possession of land

The plamntaff purchased the land 1 du pute from one Dhondrao
swho liad mortgaged 1t with the defendant with possession before
the date of the sale The plamntiff next obtained a redemption
deeree aganst the defundant Somo time aftor, the plamtiff
Lrought a smit (No 760 of 1906) aganst the defendant, alleging
that ho had given to the defendant the land 1n dispute for enjoy
ment till the expiration of the time 1n the mortgage deed under
which defendant held snother land and that tho term of the
mortgage being over he was entitled o the possession of the
1and n st The swit was disme sed on the round that the
agreement alleged nasnot proved  In 1903, the plantift brought
the prosent suit agamnst the defondant, to rucover posse sion of
the property from him

The Subordinate Judge dismrssed the « ut on the ground that
1t was barred a8 res gudicata This decree was confirmed on
appeal by the Assistant Tudge

The plantiff appealed to the High Court
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H C Coyajr, vith P B Shsugne, for the appellant
S 8 Pathar and D € Fuilar, for the respondent

The followng cuses worereferred to  Guddappar Tirlappa®
Naro Balrant x Ramckandia Tukdee® , Bapugs Narayan Sane \
Bapupsrao lin Subkanrao® | Narayan hhands Kullarzz
Kalgaunda Birdar Patel®, Terackand ~ Bas Haush!)

CradDaAVARKAP, J ~In holding the picsent suit baried as
res gudicala by the previous Smt No 760 of 1905, the Courts
below Lave misapprehended the niture of the twosmés The
previous smbt was for the redemption of a mortgage, the
present 1s one 1n ¢jectment  In the former the plamtiff alleged
that the defundant had taken the property now an dispute m
exchange foi another property held by him as mortgagie, and
he sought to 1edeem 1t lhe exchange by way of motgage
was held not prosed and the smt was disiis ed It was o
decision that the plantiff had not proved the mortgage set up
by lnm, and that, therefore, lus suwit for redemption did not
lie Now he sues on Ins fitle as owner to eject the defendant as
tiespasser  “Theiclativenights and duticsof ownerand trespassu
on the one hand and of mortgagor and mortgageo on the other
are whollv different, and fulurem a smt of simple ¢jectment does
not 1 out opinion i any way bar the pluntiffin a subsequent
suit to enforco s 1ight to redeem s mortgagor ®  Skrudhar
Vivaynl v Narayan ealad Dabgp®  The conveise of it was
held by Westropp, € J, and Nanabhar Handas, J, i Govnde
vwlud Shwvaps v Gann ralad Balaj!?)  To the same effect
15 the Tull Bench decision of tlus Court in haiys Skivram Josks
v Ralyran® These were no doubl deeisions under the Code of
Civil Procedure of 1859, wlich did not contain such a prosision
as Explanation II to scetion 13 of the Codo of 1882 Dut this
Court folloned Shndhar Viunyal v Norayan taled Babep® 1n
Naro Balvanl v Rimchanara Talder®), & case under the
Iitter Code  And the same proyvision 1s reproduced as Lyplinn
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the rule of res yudicata to the present case
8 {respasser

dearsion of this Court 10 Buddappa v Tirdappa™ 1n applying
rests on a different prieiple

passel

But that decision

There the first smt had been

for possession clanned by the plamtff as the surviving co
parcenct i a jount family as aganst the defendant treated as

Tailing 1 that swit, the sime plamtiff sued as
rejersionary leir, treating agoin the same defendant as tres-

It wwas bell that the second swt was barred, because,
having regaid to Explanation 1I to section 13 of the Code of Ciil
Procedure (Act XIV of 1832), 1n the previous suit he not only
rught but ought to have alleged his title as resersionary heir
Both the smts were 1 ejectment

was that of owner, the only difference, as pomnted out by
Jenhing, C J, ot the conclusion of lus jud ment, was i the
nature of the two actions

Pershad

m both the clam o title
soliree of the title alleged  That made no difference as to tha
m Kametwar Rajpkumars

As observed by the Judicial Commuttes of the Privy Couretl
Ruttun

question whether any matier mght and ought to have been

made a ground of defence or attach i a previous smbmust

depund on the facts of each case and one important testis,

Koert), the
whether the matters i the two suits are so disimilar that
st for redemption

1

their unson might lead to confu 1on The matterimvolsedinasuit

in cjectment 13 essentually duffcrert from that mvolied ma
cquaty of

In the hrst place, whero a person sues

to eject lio sues as owner of the property, where he sues to

redeem, he sues as owner of an interest in it, namcly, the
and the defe
s holding the property as sccurty for the debt

Secondly,
mn aswt for redemption, no question of title to the mmoperty

dant as mortgagee 1s sued
1s necessartly imvolied becau ¢, if the mortgege sct up 1y the
plantiff 18 proved and alive, the mortgagee cannot deny the
mortgagors hile but must al'ow hin to redeem and suc lim
separately on the question of title

M {109 o} m 10

That was held to le the
g LT 197 A

The lower Courts would appear to have proceeded on the

THE INDIAN LAW REPORTS [VOL XXAV
apphes to the smb in thi~ second appeal

tion IV to section 11 of the present Code (Act V of 1908), which

.
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law by this Comb in Bapusr Narayen Sane v Bapupiao lin
Subhanrao® and in Sanfage ben Patlu v Bayays bin Raghu
Nor can the mortgagor dispute lis own right to mortgsge and
that for the reason that 1n a morigage the mortgagor cove-
nants that at all events he has a good title per Lord Kenyon
m Cripps v Reade®, sce also Narayan Khandu Kuldarny v
halgaunds Bsrdar Patel® 1f the morigage 1s not proved,
the sut fails, independently of the question of title

It 1s true that 1t has been the practice of this Court to pass
o decree for redemption 12 case 1n which the plamtiff has
sued 1 gjectment That, as remarhed in Parshotan Bhasshankar
v Rumal ZungarU),13 purely m the exercise of the Court’s
discretionary power, and it can hardly be maintaned that
the plamtiff fathog 10 an ejectment suib ought to pray for the
alternatie relief by way of redemption, when the Court 1s not
Lound to grant it as a matier of right

For these reasons the decree 13 reversed and the suit remanded
to the Subordinate Judge’s Court for trial on the merits accord-
mg tolaw  All costs to Le costs i the cause

Decree reversed

R 1t
sy P J 4 ©) (1796 6T T 606
@ (1876 P ¥ 17 ) (1859 14 Bom 40t

{) (1835) 20 Bom 196

APPELLATE CIVIL

Before Ar Justico Chandavaskar and Ur Justrice Hagward
CHHAGAN CHUMNLAL DBHAT GUJARATI (om1c1var Prarvrirs)
ArprLraxT ¢ BURA varip BARKU Ap \“otRER  (0RIGINAL
DerevparTs) RE POSDENTS ©
Contract—Instalments—Defmlt an pagmeni—TWascer—Iffect of the wascer
The plamtiff agreed to etell certain lands to the defendantsfor Ps 1,000 1n
1601 and put the latter m po session thereof the same day The matersal
stipnlations 1 the contract were a9 follows —(1) tha the purchass money
* Sccond Appeal No 200 of 1910
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shoull be pord avamally by rnstalments of Js 100 each on o certrn day faed
mtha contract, {2) thit 1n case of defanlt fn the pivment of the hest mstal
suent on the due dute, tho plantiif should be entitled to vecover 3t ss rentand
sne for posse ston of the lands (3) that, i case of defanlt i the payment of
suy three or four subsoquent wnstalments on the dno dates the plasteff shoald
Do entatled to recosor possesmon of th Lunds and elsim the nnpard rostalments
as rent , and (4) that on payment of all the pstalments the tile to the lands
shoald be treated as hivin, passed to tha sespondent by sah but that 1n the
metuwhyle tho p'antsf¥ should coutinvo owner thereof  In 10.8, the platnlull
irled $he prosent swt o recorer pos cesion of tho Jandy allegiwg defanltn the
payment of the nstalments whi b ber aree dus sn 1901 100v and 1900 The
towor Courts disimsseid the swat on the ,round that the pluntiff had warved the
pavment of the first two matalments 1nd probably the thrd slo  Onappes! ~

Held confitmmng the derce that as to the first throo nstalments the phanhff
dealt with the defendant msuck ¢ wav as to show that he did not ma ban
paymont on the dates fixed 1 the contract  that, thevefute, after thst conrse
of conduct Lie was no* warmnt~d 1o Jaw an enforeing pryment necording to the
stniet torms of the contract without previons ntimatton to the defeadant fo
that effect

Cornvall v Hensonl) followed

SEcoND appeal from the decsion of J Seotson, Asmstant
Judge of hbandesh, conficmung the decree passed by R B
Bhangas har, Subordinate Judge at Amalner

St to rueova possession of land

The land 1n dispute was <cld by the plantifl tothe defindants
m 1001  The terms of the deed of salo were (1) that the
purchase money Rs 3,000 should be pard 1 cqun} 3 carly mstal
ments on the dates speeshed, (2) that sn default of payment
of the st nstalment on the due daty, the planhiff was to bo
entitlid to recover 1t as reat aud sue for possession of (he Jaud,
(3) that 1 cusc of default 1n the paymunt of any three or four
subsequent mstalments on tho due dates, the plamtdl was at
Liberty to rccover possession of the lamds and clann the uapmd
instalment as rent, and (3) that on payment of all tho nstal
ments the title to the Jands should be treated a3 hating possed
to the defendants but that i the meannhilo the plantiT should

contigup owner thereof

@ f1ng] - Ch 20
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The first of these instalments fell due on the Margshursh, Sud 5,
Samsvat 1959 (£8th Deccmber 1902) It was not pard on the
due date, but was a'loned by the plawntaff to be pard nearly ten
months later  Whcn the second mstalment fell due 1n the month
of Margsharsh of Samyat 1960, the pleintiff gave tune to pay 1t
till the harvest of Samvat 1961 Tt was paid more than onc
yeat aftet 1t beewne due The plaatff alle ed that the mstal
ments of the years 1961, 1962 and 1963 were not paid at all
He, theicfore, filed the present .wib to recover possession of the
lnds

The Subordimate Judge beld that the clause about possession
on default of payment of the first or <ubsequent year’s instal-
ment was penal, that Rs 100 weie pard and accepted as the
mstalment of the first year and that the plaintiff was not entatled
to claim possession under the terms of the contract

On appeal, the Assistant Judge confirmed this decrce on the
ground that there was distinct warver as regards two of the
mstalments and most probably as regards tho third, and that
after such a course of conduct 1t was mcumbent on the plantift
to give nobice to the defendants that m future ho mtended to
enforce the terms of the contract

The plaintift appealed to the High Comt

Cogaps, with W B Pradhan, for the appellant

2 ¥ Bhat, for the respondent

The following cases were referred to Kasheram v Pandult
and Jethabkar v Nathabha™®

Cuanpivar war, J ~=TLhe appellant brought the smt, out of
which this sccond appeal arises, to recover possession of the
two lands :n dispute undet the texms of a contract for sale m
winting between hun aud the iespondent By that contract,

entered 1nto 1n 1901, the appellant agreed to sell to the respond.
ent tho lands for Rs 1,000 The respondent was put i
possession thercof on the day of the contract The material
stipulations in the contract were these —(I) that the purchase
money should be pad anpually by mstalments of Rs 100 each

© (1902) 27 Tom 1atp 10 @ (1904) 28 Bom 302 at p 407
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on % certain date fived 1 tho contract, (2) ¢hat in case of
default 1n the payment of the first instalment on the due date,
the appellant should be entitled to recover 1t as rent and sue for
possession of the lands, (3) that, 1n case of default 1 the pay-
ment of any three or four subsequent instalments on the due
datcs, the appellant should be entitled to recover possession of
the Jands and claim the unpaid nstalments as rent, (4) that on
payment of all the mstalments, the title to the lands should be
treated as having passed to the respondent by sale, but that
1 the meantime the appellant should continue owner thereof

The appellant alleged 1n his plaint that there had been defanlt
by the 1espondent in the payment of the instalments of 1904,
1905 and 1905  He, therefore, sued for possession on the
ground that there hal been a breach of contract by the respondent
and that the latter had by non payment of instalments put an
end to the eontinct

The lower appellate Court, agicemng in that respect with the
Court of kst instanee has found upon the cvidence that there
was “distinet waner ’ by theappellant ‘as regards two of the
mstalments and most probably as regards the third ° The
appellant bases his ¢laum for possession on three subsequent
defaults  But tho lower appellate Court has held that he s
not entitled to 1t, because, after he Lind dealt with the respondent
1n respect of the first three mstalments 1n such & manner as to
Jead the latter to believo that he would notinsist on the payment
of the mnstalments on the due dates, and that ¢ ho had no inten-
tion of carrying out tho forfeiture clauses of the contract”,
<3¢, was incumbent on lum ”’ to give the respondent “ nolice that
1n future e intended o enforce the terms of the contract

We concur 1n this view of the™faw upon the facts found
The appellant sechs rehef substantially on the ground that the
respondent abandoned the contract for sale and put an end to
1t by failing to poy the instalments on the dates fixed i the
contruet  The question is—hos thero been abandonment on the
part of the respondent ! As to the first three instalments, the
appellant dealt with the respondent 1n such a way as to show
that he did not snust on payment on the dates fixed by the
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contract  After that course of conduet, he was not warranted
m law in cuforang payment according to the strick terms of
the contract, without previcus intimation to the respondent to
that effect

The case resembles, n ats essential feabures, Cormwall v
Henson™  In thit case, there having been default by the vendee
{vho as 10 the pres nt case had been put 1 possession on the
date of the contract) in the psyment of the purchase money by
wnstalments on the due dates, the vendor resumed possession
The vendee sued tor speeific petfoimance , and the question was
whether the vendee had by lus conduct abandoned the contract
Tt was found on tne facts that the vendee had been generally
arrear with the mstalments but that the vendor had from time
to time allowed a postponement All instalments Fad been
accordingly paid by the vendee but after due date 1n ench case,
except the last  As tlus last instaliment had not been paid on the
due date, the vendor claimed to treat the contract as abandoned
by tno vendee It was held that he could not =0 claim  The
Master of Rolls in his judgment sad  “I think it s plam that
the vendor neser Lrought to the mind of the purchaser, so long
a8 they were 1n commumeation with each other that if he did
not pay the last instalment the vendor would treat the contract
a9 abandoned *

Tho decree must be confirmed with costs without prejudice
to the rights, if any, of the appellant to recover any instalment
or instalments under the contract, and to his 11ght to possession,
m case any nstalment accrming hereafter under the contract 15
not pard on the due date fixed thereby

Decree confirmed
rr

1 [1900) 2ClL 298
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Defore Mr Justice Chandavarkar and Ay Justice Hayward

1911 LHUSHALCHAND PEMRAJ MATWADI (omtainat  DepEvpant)
August 3 Arrgrrant, v NANDRAM BAHEBRAM MARWADI (omtorvan
PraxTier) REspoNpEsT®
Cwd Procedire Code (Act TIV of 1582) sections 276 29, 520 385 t—~
Ezeculion of deorce—ditachment of property~Transfer of execxtion
P2 diags to Collector—Properly re-uttached 2 nder another decres between
same part; Second tion pr dings transferred to Collector—Clauiy
under the fast decree satsefled by compromise—Colleclor ashed te return
the dar] hast as disposed—Judgment debtor alienating the property~—Claim
Sor ruteable distpbrtun under another decrce—Claims enforceable under
the attackment—DBills of Sule Act, 1574, sectron 8—Dractice and procedure

In exccution of a money uecree which the plamtrf obtained agamst B,
certain property wag attached and ordered to bo sold  Ths evecution proceed
gy wers thereafter transfeired to the Colector usd r sechion *20 of tae
Cinil Procedure Code of 1882 In the meanwhile, the plamtuff obtained another
money decree gminst B 1 cxecution of which the property was agan attached
Theso execution procezdings were also trnsferred to the Collector While
the Callector was taking steps for the execution of the first decree the plamtiff
informed the Mamlatdar who was carrying on the exeontion work on behall of
the Collector that his olaim under tho first decreo was sntisfied by B and that the
durd Bagt should be returned to the Court ns di prsed of  The Callector did so
Tun days after this Beold the property to the defendint who ont of the
connideration moneys satishicd the plantifi™s first deereo 1od other debls of It
The plalotif abtrined a tlurd money decres ngunat B 1n excention of which
the proporty was goll throngh the Ciml Conrt and parchased by the plamtifl
Jumself at the Court sale  T¥o then sucd to 1ccaver posse sion of the property
from the defendnt. In su)port of the pluntifls clum 1t was contended
(1) that the deed of aalo zchied on by tho difendant was invalil having regard
to the provisions of raction 3204 of the Cinil Prowednre Cole (Act \IV of
1882 () that the Co'lecter was nut watanted in aetin~ wpon the 11ustifs
adniission that the dreree Ind been satiaficd becan o the wat afaction was oro
made ont of Court anl not having Leen curtified to the Court it cond met
b tecogiised v o pyment of the decres nndor s ction 209 of the Cods and
(3) that the salo to the defendant was sllegal and vod unlersation 2 ¢
Jcanso 1t e ) roporly was on the da'o ofthe salo fnder attachment i (he
yluntifts dardfast ultimat 1y dispared of 13 the C 1 ctor on the strength
of the pliintiffn aprliestien that it sh uwtl e returral to tle Comt na

& posed of in con e puence of th deerce

* P LApesl Ne M ef 101
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Hedd, (1) that the gale to defendant was not vold nader the provisions of see
tion 3251 nasmuch a9 se tions 822 to 82> presupposed a desres which had to
bo sitasfied and which was therefore capable of exeontion That could not be
a1d of a decroo which 1ts holder by hus declaration to tho Collector acknowledged
to have been satisfed

(2) That the intimation to the Collector, who wasin charge of the execu
tion, amonnted toa due cerifying of the ndjustment of the decree, which
satisfied the conditions of seetion 208

2ykammad Sasd Khan v Payag Saku®), followed

(8) That section 276 did not apply, for though the attachmént had existed
at the date of the salo to the defendant and was never formally rawscd, tho
darkhast clam having been satisfied was no longer enforecablo under 1t

Held farth v that the sscond atfachment itself was allegal under the
provisions of the last portion of the first paragraph of section 3254 and
1t conld not affect the private sala to the defendant by B.

Held also that the sale {o the defendant was not illegal and void under
section 2¢6 of the Code by revsou of the sscond darkiaef

The moment the attachkment of the plaintiff came to an end by reason of the
gstinfaction of his first decree sent to the Collector for exeoution all claims
enforceable under the attachment coased to be enforceable under 1t

A claim under another decrea cogmizable under section 295 ceased to be
operative for tho purposes of sectiong 276 and 295, the rame being dependent
upon the of the said b

Soralys B Warden v Govind Ranys2) distingmished

Umesh Chunder RBoy v Ray Bullubh Sent®), Qobind Singd v Zalim
Singh  and Kunks Moossa v Aakk(®), followed

When a deeree holder intimates to the Collector that his decree hasbeen
satisfied and that the pecossity for its execution by the Collector bas ceased to
exist, the Callector's powers under sections 322 to 825 also cease bacause the
very foundation of them, consisting 1n the fact of o decree which 1s nlive and
capable of execution bas disappeared

The provinons of seetion 276 of the Oui 1l Procedure Code (Act A1V of 1882)
mahe the privato shenation void not absolutely but only ‘asagamstall clams
enforceable under the attachment referred to im 1t Whera the execntion
procecdings 1 the course and for the purpoze of which the attachment was
made have come to an end on account of satisfaction of the decree by
Judgment debtor, and i consequence the deeres s no longer alire the

13 ("894) 1 Al 228, ) (1852) 8 Cal, 270
1 (1891) 18 Bom 91 ) (1883) 6 AL 33
) (1599} 23 Mad 478
» 1006=—G
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attaohtnent also ceases snd thers 13 no longer any clum “tuforcosble under
tne attachiment 16 make the private alienation effected by the yndgment debtor
under the attachment voxd  The person for whose protecticn section 276 wag
prumaniy intendod has hid s elatm 1n that event satiefied otherwiss than by
the attwchment As to any clum under another decree ecogmizable unﬂer
section 295, that had been d dent on the eont: of the smd 1

whon thit attachment was swept away, all othor claims cogniziblo under 1t
ceased to be operative for the purposes of scctions 276 and 20s  The oaly brr
1 the way of the private 1lienation wra removed 63 1f 1t nover existed 1n Jaw

and the question 23 to the private alien1tion made by the jadgment dehtor to the
dofendant during the attachm nt becamoreduced to ono between that judgment

debtor and his alienes

Secovp appeal from the decsion of B C Kennudy, District
Judge of Nasik, reversing the decree passed by V. D Joglehar,
Subordinate Judge at Pampalgaon

Suut to recover possession of property

One Bapu Sakharam was the owner of the property 1n
dispute  In 1900, Nandram Sabebram (the plamtiff) brought
s smt (No 614 of 1903) against Bapu and obtaned a money
decree  In oxecution of this decres, the Court attached tho
property and ordered 1t to be <)l The etvscutim nrove lngs
nore then transferred to ths Collecror under scetion 320 of tho
Cisil Procedurs Code (Act ALV of 1882)

In 1901 the pluntiff obtuned ansther money decree agumst
the same judgment-debtor The property was again attached
m execution of this decrcc and tho exceution proceedings wero
also transferred to the Collector

The Collector was 1n manag t of the property through the
Manlatdar, who was informed by the plamtiff) on the 21st May
1604, that hus claim under the first deeree nwas satisfied  On the
same day the Mamlatdar ma e tho following endorsementon the
darkkast  “As the darlkast has besn disposed of, the papers are
sent that they may go to the Court” The Collector returned,
on the 8th June 1904, the papers to the Court, whero they wire
received on the 10th idem

In tho mecantime, +hut 1y, on the 31st May 1004, the Judg
ment debtor sold the property to hhushalehand (the defendant)
10 consideration of the noaeys whuch tho latter had advanced to
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pay off the plamtifi’s first decree and the other debts of the
Judgment debtor

The plaintiff obtained o third money decree against the yudg
ment deb*or He applied on the 16th June 1904 to execuro the
decrce  The Court attached the property agan, and sold the
same to the plamtiff in March 1905 The darkkast was dis
posed of

The darkhast to execute the plamntiff’s second decrse was
pending It was disposed of 1n January {906 on the plamtiff's
nforming the Court that the judgment debbor’s interest 1in the
property wes sold already under his third decree

In 1907, the plantff apphed for the second time to execute
his deciee 1n the second suit  The property was agawn attached,
but the attachment was removed on the 22nd June 1907 at the
nstance of the defundant  On the same day, the plamtiff filed
the present swit for a declaration that the property was hable to
be attached and sold 1n execution of hig second decree and that
the sale to the defendant was void

The Subordinate Judge held that the sale deed to the defend
ant was passed for consideration, that 1t was not intend d to
defraud the creditors of the judgment, and that it was valid as
agmmnst the plantrft  He, therefore d d the plaintifi’s suit

This decree was on appeal reversed bv the District Judge who
held that on the day of the defendant’s sale deed there was a
vahd attachment under which the plaintiff could recover The
claim was therefore demed

The defendant appealed to the High Court

Nadkarns, with P P Ehare and D C Firkar, for the appellant
(defendant) —The plantiff cannot rely on either of his two
attachments a3 mvahdating the sale to defendant The first
attachment had ceased to exist on 2lst May 190, and there
was thenceforward ““no elaim enf ble under Zie attach t ¥
within the meamng of szction 276 of the Civil Procedure Code (Act
XIV of 1882) Refur to Umcak Chunder Rogs Ray Bullubh
8ent) , Anund Loll Doss s Jullodhur Shaw® , Abdul Rasksd

O (1°52) BCal 27 @) (1872) 14 Moo I A. %4Y,
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Guppo Lal® , Golsnd Singh v Zalim Sungh®?, and Kunke Voogsa
v Makks®  The judgment-debtor having paid off the plantifi’s
first decree out of the moncys he borrowed from tho defendant,
tho Judgment debt was wiped out  The decree having thus been
no longer m cxistence, the Collector’s power to act uader
sections 322 to 325 had come to an end

Nor can the sttachment under Ius second decree help the
plamtiff  The Court had no power to buy st as long as the first
attachment was 1 force (nde section 325A, clause 1) 'This
attachment was void, and the subsequent order of transfer of
the proceedings to the Collector was void also  The only course
open to the judgment debtor was to follow the procedure laid
down by sections 322 and 823  Referred to Aurars Das~ The
Collector of Ghazspur®

Coyas, with N' A Samartk, for the respondent —It swas not
tall the 8th June 1904 that the Collector re transmitted the exe
cution proceedings to the Cival Court The neecsaity for the
attachment had no doubt ceased on the 21st May 1904, when the
plaintaff reported to the Mamlatdar that his claim was sabisfied
But the attachment continued as a matter of fact to exst tall
the 8th June 1903, that 13, till the time the proceedings remmned
on the file of the Collector Iurther, the adjustment of the first
deerce was not certified to the Civil Court as provided for Ly
section 258  Under section 3254, the sale to the defendant was
void, for until the first action of re transmitting tho proccedings
to the Cisil Court was taken, tho Collector did not become
Sunctus oficiv o conld excrese any of the powers conferred on
lim by sections 322 to 324 of the Civil Procedure Code (Act
AV of 1882)

The debt due under tho sccond decree has remened unsatsfied
The plaintiff fook actino steps to satisfy it The aftachment
placed by the Civil Court in cxecution of the decree may not
Lo permissible, Lut the transfer of the execution proceedings to
the Collector was notice to hun of the existence of tho second
debt  1f tho Collecter took no action, the plantiff should not

) (187) 20 ANl 423 € {1879) 23 2. 478
o) (1833) 8 AL 37 ) (139r) 18 AY 318
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suffer thereby  He relied on seetions 276 and 205 of the Civil
Procedure Code, 1882 Referred to Soradss E Warden v Govind
Ramp®

Nadkarns, 1 reply, referred to Mulkanmad Savd Khan v Payag
Sahs) and Lally Trekam v Bhavla Mthia®

Cuanpavarear, J ~—Tho question of law amsing on this
second appeal depends on o few facts, which are not 1n dispute
and may be shortly stated, 5o far as they aro material

The plantiff who 1s respondent baving in Darkhast No 1280
of 1900 1n Smt No 614 of 1900, attached the property i
dispute 1 evcecution of s money decree against his yudgment
debtor, Bapu Sakharam, the Court ordered the property to bo
sold, and under section 820 of the Code of Civil Procedure (Act
XIV of 1882), then in force, transferred the execution to the
Collector

While the Collector was in management accordingly, the
plant:ff, on the 21st of May 1904, 1nformed the Alamlatdar, who
was carryiag on the execution work on behalf of the Collector,
that, as his judgment debtor bad satisfied the decree, the

ty for sale had disappeared, and that the darkhast ¢ shonld
be disposed of” The Mawmlatdar submatted the record and
proceedings of the darifast to the Collector on the same day
with the folloming endorsement ¢ As the darkiest has been
disposed of, the papers are sont that they may go to the Court ”
Oa the 8th of June, the Collector forwarded the papers accord-
gly to the Court, and the latter received them on the 16th of
June

In the meantime, that 13, on the 3lst of May 1904, the
plamtiff’s judgment-debtor, Bapu Sakharam, executed a decd of
sale of the property to the defendant, iz consideration of the
moneys which the defendant had advaueed for the sabisfaction
of tho plamtif’s decree wn the darkhast above mentioned, and
also for payment of other debts of the smd judgment-debtor

v (1891) 16 Bom 91 ) (1694) 16 Al 228
) (188,) 11 Bom. 476
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The question 13, whether this deed 1s valid, having regard to
the provisions of section 325A of the Code of Civil Procedure
(Act XIV of 1882)

The first hmb of the first paragraph of that section provided
as follows —

Bo long as the Collector can exercise or perform in respectof the judgment
debtor & immoveable property or any part theraof, any of the powera or duties
conferred or 1mposed on him by seotions 332 to 820 (both inclueive), the
judgment debtor or his represemtative 1n interest shall be incompetent to
mortgage charge lease, or shienate such property or part exospt with the
wntten permussion of the Collector *

It 15 coutended for the plamnbiff )(reipoudeub) that, ns the
Collector was 10 manag t of the property i dispute on the
date ot the sale to the defendant, and could then have exercised the
powe1s under sections 822 to 825, the plamuff’s judgment debtor
was meompetent to sell and that the sale to the defendant 1s
m consequence illegal and void The auswer to that 1s that

tions 322 to 325 presuppose a decree which hags to be satisfied
and which 18, therefore, capable of execution That cannot be
smd of a decree, which its holder by s declaration to the
Collector acknowledges to have been satisfied The achnow
ledgment here was made no doubt to the Mamlatdar but he was
the Collector’s agent and notice to him was notice to the
Collector As a matter of fact, the Mamlatdar accepted the
admission and acted upon 1t by disposing of the darkdast in the
manner requested by tho plantiff, and the Collector upheld the
Mamlatdar's setion  True, 1t was upheld by the Collector after
tho date of the sale to the defendant, but in law that action of
the Collector related back to the date on which the Mamlatdar,
ns the Collector’s agent, had passed his order disposing of the
darl kast

When & decree holder intsmates to the Collector that his
decreo bas been satisfied and that the necessity for 1ts exeeation
by the Collector has ceased to exist the Collector’s powers under
scctious 822 to 325 also ceasc because the very foundation
of them, conmsting 1n the fact of a decreo which 19 alive and
eapablo of exccution, has disappearcd
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But 1t was <anl that the Collector was not warranted 1n acting
upon the plaintifi”s admission that the decree had been satisfied,
because the satisfaction was one made out of Court, and, not
havin, been certified to the Court, 1t could not be recogmsed as
a payment of the decrce under section 258 of the Code But
the mtimation to the Collector, who was 1n charge of the execu-
tion, awounted to o due certafying, which satisfied the conditions
of section 258 AMfuhammad Sard Rkan v Payag Saku®  Our
conclusions are confirmed by reference to Rule 15 of the rules
under section 320 of the Code printed at page 52 of the High
Court Crvil Cireulars, swhich provides that when execution has
been as far as possible completed, the Collector skall re transmit
the papers together with the execution proceedings to the
Court

Then 1t was urged agamnst the sale by the judgment debtor,
Bapu Sakharam, to the defendant, that 1t was illegal and void
under section 278 of the Code of 1882, becnuse the property
was on the date of the sale under attachment in the plamtifi’s
darklast vltimately disposed of by the Collector on the strength
of the plamtift’s appheation that it should be returned to the
Cou:t as “ disposed of » 1n consequence of the satisfaction of the
decree  But though the attachment had existed then, and does
not appeat to have ever been formally raised, the dark3ast claim,
having been satisfied, was no longer enforceable under 1t

Consequently the sale to the defendant r d fected
80 far as 1t concerned that darkiast claim

The question, then, 13 whether a separate darkhast (No 2439 of
1902) presented on the 18th of December 1902 by the plamntiff
for the esevuion of encther woney deeres agmansh Ahe wame
judgment debtor obtained win Smt No 834 of 1901, rendered the
sale 1llegal and voud under section 325A  This separate darkkast
was also transferred by the Courtsto the Collector for execution,
after nn order for attachment of the property because the latter
had already been seized of the property under section 320
The attachment 1n execution of this decree, existing in fact on
the date of the privato sale to the defendant by the judgment-

M (1894) 16 AU 225

4

1011

Kuveman

CHRAKD

v
Naxorau
SAREBPAN



53¢

1

Kucsraze

CHAND

v
Nawpras
Baneerin

THE INDIAN LAW REPORTS. [VOL, XXXV

debtor, 13 relied upon by the learned pleader for the plantiff
(respondent before us) as rendering the sale 11 question 1llegal
and void  The learned Distrrct Judge has taken the same view,
and 1n support of 1t he refers to the second paragraph of section
825A  But he has overlooked the second limb of the first para

graph of the section, which provides “ Nor shall any Civil
Court 1ssue any process agminst such property or part 1o exeen

tion of a decree for money ” This second attachment was on
that account 1llegal and could not affect the private sale to tho
defendant by the plammtiff’'s judgment debtor Further, the
Collector does not appear to have taken any action unde:
section 323 and, therefore, the case 15 untouched by the second
paragraph of section 826A  This separate darkkast 1 fact never
was and never could have been referred to the Collector under
section 320 by reason of the existing reference of the previous
darkhast and hence was wholly unaffected by the provisions of
section 825A of the Code

The question remsns whether the sale by the judgment
debtor, Bapu Sakhatam, to the defendant was 1llegal and voxd
under section 276 of the Code (Act XIV of 1882) by reason of
this separate darkkast It migat be argued that 1t was because,
though the claim under this separate darkkast could not legally
be enforced by transfer to the Collector, 1t was still a claim
enforceable under section 278 read with section 295 of the Code,
s held 1n the case of Soralss E PBarden v Govind Ramys®), and
confirmed by tho explanation added to section 64 of the new
Code (Act V of 1908)

But this argument 1s not supported by the language of
section 276 and the authoritics with referenco to its proper
conatauction and effect.  The prosimons of that seetion mal o the
private shenation voud, not absolutely, but only “as against all
elaims enf ble under the attachment® referred to in it
Whero the execution proceedings, in the course and for the
purpose of which the attachment was made, have come to an
cnd on account of satisfaction of the decreo by the judgment
debtor, and an consequence the decrce 13 no longer alive, the

M (1801) 16 Bom 01
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attachment also cea ¢s, and theic 13 no longer any clam
“enforceable ” under the attaclinent to make the prvate
aliemation effected by the judgment-debtor during the attachment
void  The person for whese protiction section 276 was pnumanly
mtended has had Ins clain i that event satisfied otherwise than
by the nttachment As to sny clmm under another decree,
cogmzable under sectton 205, that had been dependent on the
continnane: of the said attachment  When that attachment was
swept away, all other clauns cogmzable under 1t ceased to be
operatine for tho pmposes of sections 276 and 295 The
moment the decrce sent t) the Collector was satished, everything
dependent on 1t (in virtue of sections 822 to 825A) ceased to
have legal cifect and there wes no clnim left which was enforee-
uble undcr ¢he attachwent Al obstruction to the legal validity
of the private alienation made durmng the continusnce of the
attachment having been removed, the ahienation rovived and
became legal, because the question then came to be one entirely
between the alienor and the alience  See Umesh Chunder Rog\ Ray
Bullubh Sen™, Gobind Singh v Zalim Singh® and Kunks Moossa
v Mahks® The prinaiple of law applicable here 1s the same that
was apphed by the Court of Chancery 1n Logland mn construing
section 8 of the Bills of Sale Act of 1678 n Ez parte Blatberg
In re Toomer™  Section 8 of that Act provided that a bl of
«ale of the kind speaified there “shall be deomed fiaudulent and
vord” gs egmmst an execubion ereditor under certain specified
circumstanees It was held by the Court that 1t was void, not
to all intents and purposes, bub mercly to the extent of satisfy
mg the elaums of the persons indicatcd in the section, that the
section was intended only for the ULemefit of the execution
creditor, so that if the exccution was svept away, as if 1t had
never existed the bill of sale holder bicame entitled to the goods
50 here, the moment the attachment of the plantift came to an
end by rea on of the satisfaction of his hrst decice sent to the
Uollector for excention, all claums enforceable under the attach
ment censed to be cuforceable under 1t Ahe only bar in the
wey of the private alienabion was remorved s 1f 1t never
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wsted m law, and the question as to the private ahensbion
made by the judgment-debtor to the defendant durng the
attachmunt became reduced to one between that judgment
debtor and lus ahienee It was nover competent for the former
to contend that hig sale was ever vord as agamst hum
For these resons the deerce appealed from must be reversed
and that of the Subordinate Tudge restored with the costsn
this Cglrb and 1n the lower Court of appeal on the respondent
{pl untsth)
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